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INTRODUCTION

Defendants’ (collectively, California) opposition briefs confirm that
this Court should grant the motion. California recognizes that “this law-
suit is not about maintenance of voter rolls” that otherwise might impli-
cate other federal statutes, Dkt. 32.1 (Logan Br.) 12, but is instead de-
voted to the common election remedy of segregating ballots from voters
who are highly likely to be ineligible based on credible evidence. Califor-
nia also shows that it can accommodate this limited ballot-segregation
remedy, e.g., by explaining how its laws permit challenges to voter eligi-
bility and ballot segregation. See, e.g., Dkt. 30.1 (Cal. Br.) 4-5, 20. And
granting the motion maintains the status quo by preventing tabulation
of unlawful votes while protecting lawful votes.

California also does not refute that it will tabulate ballots from in-
dividuals charged with federal voting crimes or that it has registered up-
wards of 1,500 noncitizens to vote in federal elections before. Dkt. 5.1
(Mot.) 9. The number of noncitizen voters California has admitted to reg-
istering (1,500) could change the outcome of an election. See CR 22-2 at
1-2. And regardless, counting any vote from a noncitizen—even just

those individuals charged with federal crimes last week—"“dilutes the
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influence of honest votes in an election.” Anderson v. United States, 417
U.S. 211, 227 (1974). To prevent unlawful dilution of American votes from
happening, this Court should follow a long line of precedent in which the
United States seeks and obtains injunctive relief when state actors vio-
late federal law, especially in matters involving immigration and elec-
tions. See, e.g., Arizona v. United States, 567 U.S. 387 (2012); La Union
del Pueblo Entero (LUPE) v. Abbott, 604 F. Supp. 3d 512, 519-32 (W.D.
Tex. 2022). This Court should immediately grant this motion.

ARGUMENT

I. The Federal Government Has Standing and May Seek Equi-
table Relief

A. Courts must “accept as valid” the merits of the claim when con-
sidering standing, Fed. Election Comm’n v. Cruz, 596 U.S. 289, 298
(2022); United States v. Missouri, 114 F.4th 980, 985 (8th Cir. 2024),
meaning that this Court must analyze standing against the backdrop of
a State facilitating unlawful voting and diluting American votes. See CR
1 (Compl.) 9 9—-10. The United States plainly has standing to enforce its
criminal and immigration laws and to protect American voters from un-
lawful dilution. See CR 22-2 at 15-17; Safe Sts. All. v. Hickenlooper, 859
F.3d 865, 898 (10th Cir 2017) (“The Supreme Court has reaffirmed time
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and again that the United States is empowered to enforce the supremacy
of federal law against preempted State action, and that it may obtain an
injunction to that effect.”) (collecting cases).

California challenges standing by selectively citing stray district
court opinions (and transcripts of oral argument). Cal. Br. at 9-10. But
those decisions are irreconcilable with binding precedent. United States
v. California, 824 F. Supp. 3d 1079 (C.D. Cal. 2026), fails to meaningfully
engage Vermont Agency of Nat. Res. v. United States ex rel. Stevens, 529
U.S. 765, 771 (2000), and Arizona v. United States, 567 U.S. 387 (2012),
which both recognize an injury to the United States arising from viola-
tions of its laws. United States v. Michigan, 2026 WL 3088394 (W.D.
Mich.), supports the Federal Government, as it recognized standing when
a State “impose[s] significant and counterproductive burdens on federal
agencies charged with enforcing the national immigration scheme,” id. at
*4 (quoting Arizona). That is what is alleged here. See Compl. § 10.

Apart from its sovereign injury, the Federal Government alleged
interference “with [its] interest in enforcing federal law.” Missouri, 114
F.4th at 984-85; Compl. 4 10. California misreads Missouri when foot-

noting that the injury was solely about withdrawing resources. Cal. Br.
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n.2. The harm to the Federal Government in that case, as here, was state
action that “impaired” the sovereign “interest in enforcing federal law.”
Missouri, 114 F4th at 985. Such is the case here. See CR 22-2 at 16-17.
Lastly, California seems to acknowledge that the Federal Govern-
ment has standing to prevent unlawful voter dilution, but it believes that
that the allegations here are “dubious” and “speculative.” Cal. Br. 10-11.
Yet the allegations here are not only plausible but are supported by a
history of California mishandling voter rolls and subsequent facts show-
ing noncitizen voting. Mot 9. And the suggestion that the Federal Gov-
ernment is not injured so long as noncitizen votes do not “affect the result
of an election,” Cal. Br. at 11, flouts Anderson, 417 U.S. at 227, which
recognizes that “[t]he deposit of [fraudulent] ballots . . ., no matter how
small or great their number, dilutes the influence of honest votes in an
election, and whether in greater or less degree is immaterial.”!?
B. California argues that the Federal Government lacks a cause of

action in this case, Cal. Br. 11, but in California’s own words, “the United

States . .. [can] seek equitable relief to redress” violations of federal law.

1 Logan also cites Lake v. Fontes, 83 F.4th 1199 (9th Cir. 2023), but that case is inap-
posite because it did not involve the federal sovereign.
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Br. of California, et al. as Amici Curiae, Whole Woman’s Health v. Jack-
son, 2021 WL 5016707, at *6 (U.S. Oct. 27, 2021); id. at *7 (“[T]he United
States has appropriately sought equitable relief to restore the very su-
premacy of our Constitution.”). Its prior admission makes sense. “While
there is no implied right of action under the Supremacy Clause, there is
an equitable tradition of suits to enjoin unconstitutional actions by state
actors.” Missouri, 114 F.4th at 986. “Based on that equitable tradition,
the United States has sued in other cases . .. for other appropriate re-
lief.” Id. (collecting cases); accord Swann v. Charlotte-Mecklenburg Bd. of
Ed., 402 U.S. 1, 15 (1971) (“Once a right and a violation have been shown,
the scope of a district court’s equitable powers to remedy past wrongs is
broad, for breadth and flexibility are inherent in equitable remedies.”);
Roman v. Wolf, 977 F.3d 935, 942 (9th Cir. 2020) (per curiam) (“Federal
courts possess whatever powers are necessary to remedy constitutional
violations.”) (citation omitted).

Relying on a case about a remedy (universal injunctions), not a
cause of action, California argues that the Federal Government may not
claim equity because history does not support a request for a court order

that would disrupt state election laws. Cal. Br. 11 (quoting Trump v.
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CASA, Inc., 606 U.S. 831, 832 (2025)). Setting aside our history of court
orders affecting state election laws, CASA is inapposite because the Fed-
eral Government does not seek a universal injunction. On the contrary,
the Federal Government seeks a narrowly tailored remedy to segregate

ballots of only those individuals identified to be likely noncitizens.

I1. The United States is Likely to Succeed on the Merits of
Its As-Applied Challenge

The Federal Government explained why it 1s likely to succeed on
the merits of its narrow as-applied challenge. See Mot. 23—-33. California’s
scattered arguments in response fail at every turn.

A. Preemption. California argues that there can be no conflict
preemption because state law also prohibits noncitizens from voting. Lo-
gan Br. at 15. But preemption applies even where federal and state laws
share the same purpose. See, e.g., Arizona, 567 U.S. at 402—-03 (state law
preempted that criminalized same conduct as federal law); Gade v. Nat’l
Solid Wastes Mgmt. Ass’n, 505 U.S. 88, 103 (1992) (“We cannot accept
petitioner’s argument that the OSH Act does not pre-empt nonconflicting
state laws because those laws, like the Act, are designed to promote
worker safety.”); Michigan Canners & Freezers Ass’n, Inc. v. Agric. Mktg.

& Bargaining Bd., 467 U.S. 461, 463 (1984) (similar). In any event, even
6
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if state law as written is consistent with federal law, California’s actions
are not. See Mot. 25-27 (preemption applies when state officials act in
manner contrary to federal law). The United States has provided Califor-
nia with particularized information of highly likely ineligible voters
whose votes would conflict with federal law. Id. at 27-32.

California then suggests that there is no obstacle preemption be-
cause election administration is the province of the States and Califor-
nia’s process for tabulating votes does not impede enforcement of 18
U.S.C. § 611. Cal Br. 15-16. This ignores that 18 U.S.C. § 611 is an exer-
cise of Congress’s plenary power to regulate the conduct of aliens in
America (as explained below). And counting votes from noncitizens im-
pedes the congressional ban on noncitizen voting. Yet that is what Cali-
fornia plans to do despite having notice of unlawful voting.

California contends that a generally applicable criminal statute
cannot displace state election laws without a clear statement. Logan Br.
16. But as explained in Arizona v. Inter Tribal Council of Arizona, Inc.,
“[t]he assumption that Congress is reluctant to pre-empt does not hold
when Congress acts under that constitutional provision, which empowers

Congress to ‘make or alter’ state election regulations.” 570 U.S. 1, 14
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(2013) (quoting U.S. Const. art. I, § 4, cl. 1); see also Foster v. Love, 522
U.S. 67, 69 (1997) (Election Clause “invests the States with responsibility
for the mechanics of congressional elections, but only so far as Congress
declines to preempt state legislative choices”) (citations omitted). Even if
a clear statement rule applied, 18 U.S.C. § 611 amply clears the bar as it
1s specifically directed at elections involving federal offices.

California next argues that 18 U.S.C. § 611 regulates voters but not
officials. Logan Br. at 18-19. But “[i]t is . . . axiomatic that a state may
not induce, encourage or promote private persons to accomplish what it
1s constitutionally forbidden to accomplish.” Norwood v. Harrison, 413
U.S. 455, 465 (1973). California seems to suggest that its actions here fall
short of the encouragement that Norwood and other preemption cases
require. See Logan Br. at 17-18 (arguing that mailing ballots to regis-
tered voters isn’t tangible aid). But it never explains how refusing to ver-
ify the citizenship of votes cast by likely noncitizens is anything other
than facilitating a violation of the federal ban on noncitizen voting. Under
these facts, federal law forbids counting votes from people on the list the
Federal Government provided without independently verifying citizen-

ship. It is no answer for California to bury its head in the sand.
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California ends with a textual argument that 18 U.S.C. § 611 incor-
porates state voter-qualification decisions. Cal. Br. at 14. But California
omits an important limitation. Section 611(a)(1)—(3) permit participation
in a mixed election only when authorized non-federal voting is “conducted
independently of voting for a candidate for such Federal office” and with-
out “an opportunity to vote for a candidate for ... Federal offic[e].” State
authorization alone is not enough.

B. Authority for Requested Relief. Apart from arguing no cause
of action, California invokes various theories for why the Federal Gov-
ernment lacks authority to request the relief here under 18 U.S.C. § 611.
See Logan Br. 11-13; Cal. Br. 17-18. California is wrong.

For starters, the Federal Government “has broad, undoubted power
over the subject of immigration and the status of aliens.” Arizona, 567
U.S. at 394; see also Chavez-Perez v. Ashcroft, 386 F.3d 1284, 1292 (9th
Cir. 2004) (“[flederal authority in the areas of immigration and naturali-
zation is plenary”). This plenary authority “derives from various sources,
including the Federal Government’s power to establish a uniform Rule of

Naturalization,” “its power to regulate Commerce with foreign Nations,”

“and its broad authority over foreign affairs.” Toll v. Moreno, 458 U.S. 1,
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10 (1982). Separately, the Elections Clause grants Congress the author-
ity to regulate the manner of conducting federal elections, regardless of
whether it can regulate the qualifications for voting. See U.S. Const. art.
I,§8,cl 18;id. § 4, cl. 1; Arizona, 570 U.S. at 7-9, 16—-17; Buckley v. Valeo,
424 U.S. 1, 62 (1976) (per curiam). These provisions, individually or col-
lectively, support the constitutionality of 18 U.S.C. § 611, contrary to Cal-
ifornia’s suggestion. Cal. Br. 14; see also CR 22-2 at 4-6.

The Federal Government also may seek equitable relief to prevent
violations of 18 U.S.C. § 611. See supra § I; Mot. 25-26. In arguing oth-
erwise (at 11-13), Logan makes a “mistake” to “suppose that for the de-
termination of equities and equitable rights [courts] must look only to the
statutes of Congress.” United States v. Detroit Timber & Lumber Co., 200
U.S. 321, 339 (1906). “The principles of equity exist independently of, and
anterior to, all congressional legislation.” Id.; United States v. Texas, 566
F. Supp. 3d 605, 651 (W.D. Tex. 2021) (“[E]quitable remedies need not be
rooted in an act of Congress.”). Logan’s contrary rule—that the Federal
Government must have an independent statutory authority that paral-
lels its requested relief—would gut preemption and is contrary to well-

settled principles. See, e.g., Mot. 25—-26 (collecting cases).

10
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California then omits critical caveats to its “general rule” about how
courts “are reluctant to issue injunctions against the commission of a
crime.” Cal. Br. 17 (quoting 11A Wright & Miller’s Fed. Prac. & Proc.
§ 2942 & n. 73 (3d ed. 2026)). As Wright and Miller explain further, this
rule applies “when no question of federalism 1s present” and the injunc-
tion “would interfere with the prosecutor’s exercise of discretion.” Wright
& Miller § 2942. Moreover, “if the court finds that the prosecution of the
criminal charge is not an adequate remedy, as when the conduct is cre-
ating a widespread . .. emergency, the fact that a crime is involved
should not prevent the court from entering an injunction.” Id.; accord In
re Debs, 158 U.S. 564 (1895) (upholding an injunction against conduct
that was criminal as protecting the public rights). Here, every caveat to
that “general rule” applies, and injunctive relief would remedy the inju-
ries here and prevent voter dilution.

Further, California makes a commandeering argument, Cal. Br. 16,
but the United States is not requesting an order for state officers to exe-
cute federal law, see Printz v. United States, 521 U.S. 898, 935 (1997).
Nor 1s the United States asking California to pass a law, adopt a federal

policy, or independently enforce 18 U.S.C. § 611. By contrast, the relief

11
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requests that California perform a ministerial task—segregate ballots—
until citizenship can be confirmed, with or without the help from the Fed-
eral Government. See Mot. 36.

Finally, California argues that the Federal Government lacks au-
thority because state law exclusively governs elections. Cal. Br. 17-18.
Yet federal law superseding state law is a feature of the Supremacy
Clause, not a bug. “[T]he Supreme Court has [also] stated that otherwise
valid state laws or court orders cannot stand in the way of a federal
court’s remedial scheme if the action is essential to enforce the scheme.”
Stone v. City & Cnty. of San Francisco, 968 F.2d 850, 862 (9th Cir. 1992),
as amended on denial of reh’g (Aug. 25, 1992). “T'o hold otherwise would
fail to take account of the obligations of local governments, under the Su-
premacy Clause, to fulfill the requirements that the Constitution imposes
on them.” Missouri v. Jenkins, 495 U.S. 33, 57 (1990).

C. Federal Voting Laws. As California fully recognizes, “this law-
suit 1s not about maintenance of voter rolls.” Logan Br. 12. In nonetheless
suggesting that the relief here would violate three independent federal
voting protections, California misapprehends this case. Cal. Br. at 17-18.

First, the requested relief would not contravene NVRA’s prohibition

12
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on systematic removals of registered voters in the 90 days leading up to
an election. 52 U.S.C. § 20507(c)(2). As recognized in Mi Familia Vota v.
Fontes, that provision only bans “systematic cancellation programs”—but
not “individualized removals.” 129 F.4th 691, 717 (9th Cir. 2025); see also
Arcia v. Fla. Sec’y of State, 772 F.3d 1335, 1348 (11th Cir. 2014) (“[T]he
90 Day Provision would not bar a state from investigating potential non-
citizens and removing them on the basis of individualized information,
even within the 90—day window.”).

Consistent with this precedent, the Federal Government has fur-
nished California with a particularized list of individuals highly likely to
be ineligible to vote—including those criminally charged. See Mot. 9. The
NVRA “does not preclude States from ‘deny[ing] registration based on
information in their possession establishing the applicant's ineligibility.”
Arizona v. Inter Tribal Council, Inc., 570 U.S. 1, 15 (2013) (quoting ami-
cus brief); c¢f. Beals v. Virginia Coalition for Immigrant Rights, No.
24A407 (U.S. Oct. 30, 2024) (granting stay to prevent ineligible voters
from casting ballots in weeks leading up to election). Nor does the NVRA

prevent removing ineligible voters. See Bell v. Marinko, 367 F.3d 588,

591-92 (6th Cir. 2004). In all events, the United States does not seek to

13
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“remove the names” of anyone “from the official lists of eligible voters,”
only to segregate select ballots. 52 U.S.C. § 20507(c)(2).

Second, the relief would not violate the Voting Rights Act’s com-
mand that “[n]o person acting under color of law shall fail or refuse to
permit any person to vote who is...qualified to vote” 52 U.S.C.
§ 10307(a) (emphasis added). Quite the opposite, the Federal Govern-
ment seeks to ensure California is not permitting unqualified votes. In
fact, tabulating unqualified votes necessarily infringes on lawful votes.
See Anderson, 417 U.S. at 227. California’s contrary interpretation is
overbroad. Nothing in the VRA transforms voter registration into an ir-
rebuttable determination of eligibility; nor does it prohibit segregating
ballots, which has been described as a “targeted remedy.” Republican
Party of Pennsylvania v. Boockvar, 592 U.S. 1068, 1070-71 (2020) (Alito,
J., in chambers). Federal (and state) law expressly contemplates ballot
segregation and provides for provisional ballots in certain circumstances.
52 U.S.C. § 21082. A request for similar relief therefore cannot violate a
federal statute. After all, temporarily holding or segregating ballots
pending further resolution protects rather than violates voting rights.

Third, segregating ballots would not violate any constitutional

14
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protection. California cites Burdick v. Takushi, but that case merely es-
tablished a balancing framework, which tilts in favor of the Federal Gov-
ernment. 504 U.S. 428, 434 (1992). The Federal Government plainly “has
a valid interest in,” among other things, “deterring ... voter fraud” and
promoting “public confidence in the integrity of the electrical process.”
Crawford v. Marion Cnty. Election B553 U.S. 181, 191, 197 (2008). The
limited remedy of segregating ballots pending further investigation is

narrowly tailored to protect lawful voters from dilution.

ITII. The Other Factors Favor the Federal Government

As the Federal Government explained, it will suffer irreparable
harm absent injunctive relief and the equities support granting the mo-
tion. See Mot. 33—-36. California is wrong to argue otherwise.

(113

A. Irreparable harm. California says that the “mere existence’ of
an allegedly preempted state law” is insufficient to cause irreparable
harm. Cal. Br. 21. That argument conflicts with precedent. See Mot. 33.
California goes on to cast doubt about the list of individuals who
are highly likely to be noncitizens participating in the federal election,

including by citing an “anonymous” whistleblower. Cal Br. 21-23. But

senior government officials swore under oath that they reasonably

15
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believe the list, which is the work of a multiagency and multilayered pro-
cess, includes only those individuals who are “(1) registered to vote in
California, (2) were sent a vote-by-mail ballot, and (3) are highly likely to
be noncitizen aliens.” Mot. 9 (citing declarations). Indeed, the Federal
Government has criminally charged individuals on that list for unlawful
voting. Id. at 1. Yet California intends to tabulate those unlawful votes.

California downplays this evidence by putting forth its own prelim-
inary analysis that claims to reveal inaccuracies on the list. Cal. Br. 22.
Although California has not shared its methodology with the Federal
Government, even assuming that California is right, that means it is still
tabulating thousands—if not over 10,000—unlawful votes. Those num-
bers are far too great for this Court to ignore. In all events, the Federal
Government has tried from day one to work with California to protect
against unlawful voting, merely asking for its cooperation to identify cit-
1zens on the list, but California has refused this reasonable request. See
Compl., Exs. C & D.2

B. Equities. This action seeks to protect the interests of the United

2 California also cites a letter to Nevada, but the data and methodologies used to
identify likely noncitizens in that letter are distinct from the refined processes used
to support this lawsuit. See Cal. Br. 22—-23.

16
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States, so the burdens that will result without injunctive relief are di-
rectly tied to the public benefits that will be protected from the requested
injunction. See Nken v. Holder, 556 U.S. 418, 435 (2009). Because the
Federal Government has an absolute interest in upholding election in-
tegrity and protecting American voters, see Anderson, 417 U.S. at 227,
the equities support granting the motion. California responds with Pur-
cell and administrative burdens, but those concerns cannot stand as an
impediment to administering an election free from unlawful voting.
Beginning with Purcell, California again misapprehends the nature
of this case. See Cal. Br. 18-19. The “Purcell principle” prevents “the un-
certainty engendered by judicial disruptions to the status quo in the
midst of elections [that] can and often will cause eligible voters to remain
away from the polls.” Mi Familia Vota v. Fontes, 111 F.4th 976, 985 (9th
Cir. 2024) (emphasis added). Yet the individuals identified by the Federal
Government are likely ineligible noncitizen voters. At any rate, request-
ing ballot segregation—which is routine in elections nationwide—cannot
reasonably keep eligible voters away from the polls, as this relief con-

cerns what happens after the vote-by-mail ballot reaches California.

17



Case: 26-7070, 10/25/2026, DktEntry: 57.1, (19 of 22)

Nor does the request—ballot segregation—change the rules of an
election. Noncitizens are not permitted to vote in federal elections under
either federal or state law. Granting the relief here would thus uphold
the status quo. Purcell, which ordinarily applies to rule changes in voter
maps or voter requirements, is simply not implicated by this suit. See,
e.g., People Not Politicians v. Onder, 509 U.S. ---, 2026 WL 2883222 (Sept.
25, 2026) (per curiam) (staying orders that would have required Missouri
to switch congressional maps); Merrill v. Milligan, 142 S. Ct. 879, 879—
82 (2022) (Kavanaugh, J., concurring) (invoking Purcell to stay an injunc-
tion that would have required Alabama to redraw its congressional dis-
tricts); Mi Familia Vota, 111 F.4th at 985 (similar).

Turning to administrative burdens, California claims that the Fed-
eral Government is asking for an “entirely new set of requirements for
processing and tabulating ballots” that are “impossible to satisfy,” but
that isn’t true. Cal. Br. at 19. The relief requested is entirely consistent
with California law—and routine election relief that California likely will
execute in this election. See Cal. Br. at 20-21 (identifying vote-by-mail

challenges procedures and recount procedures that require segregation).

18
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For example, Cal. Code Regs. tit. 2, § 20363 details how to resolve
challenged ballots via segregation. California does not deny that this pro-
cess could be used in support of the requested relief here. Instead, it says
that this provision applies during a “formal ‘recount.” Cal. Br. at 20. But
that is a legalistic distinction without an equitable difference. The point
1s that California has a procedure in place to provide the ballot-segrega-
tion remedy. Moreover, California acknowledges that “[e]lections officials
must also cancel the registration of any voter upon proof that the person
is ineligible to vote.” Id. at 13 (citing Cal. Code Regs. tit. 2, §§ 2201(a)(8),
(), 2213); id. at 4-5 (describing circumstances where election officials
“may not tabulate a vote” once individual ballots are challenged). Such
provisions show that California can identify “ineligible” voters and deal
with the aftermath. The Federal Government is also available to assist
with any burden California may experience during this process. The Fed-
eral Government has consistently offered its help to California to protect

the integrity of our elections. The offer still stands.

CONCLUSION

This Court should: (1) Grant the Federal Government’s motion for

an injunction pending appeal; (2) order an expedited appeal; and (3) hold

19
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that the district court lacks jurisdiction pending this appeal.

Dated: October 25, 2026

20

Respectfully submitted,

TODD BLANCHE
Attorney General
BILAL A. ESSAYLI

First Assistant United States At-
torney

/s/ Julie A. Hamill

JULIE A. HAMILL

Assistant United States Attorney
J. ROBERT RENNER

Assistant United States Attorney

Attorneys for Plaintiff-Appellant
United States of America



Case: 26-7070, 10/25/2026, DktEntry: 57.1, (22 of 22)

CERTIFICATE OF COMPLIANCE

This brief complies with the type-volume limit of Federal Rule of
Appellate Procedure 27(d)(2)(C) and Local Rules 27-1(d) and 32-2(b) be-
cause it contains 3935 words. This brief also complies with the typeface
and type-style requirements of Federal Rule of Appellate Procedure

32(a)(5)-(6) because it was prepared using Word for Microsoft 365 in Cen-

tury Schoolbook font.

/s/ Julie A. Hamill
JULIE A. HAMILL

21



	INTRODUCTION
	ARGUMENT
	I. The Federal Government Has Standing and May Seek Equitable Relief
	II. The United States is Likely to Succeed on the Merits of Its As-Applied Challenge
	III. The Other Factors Favor the Federal Government

	CONCLUSION
	CERTIFICATE OF COMPLIANCE



