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ARIZONA SUPERIOR COURT 

 
MARICOPA COUNTY 

 
 

KRISTIN K. MAYES, in her official 
capacity as Arizona Attorney General; and 
ADRIAN FONTES, in his official 
capacity as Arizona Secretary of State, 
  

Plaintiffs, 
 
v. 
 
JUSTIN HEAP, in his official capacity as 
Maricopa County Recorder,   
 

Defendant. 
 

No.  
 
[PROPOSED] 
ORDER TO SHOW CAUSE 
 
(Election Matter) 
 
(Expedited Relief Requested) 
 
 
 

The Court has reviewed Plaintiffs’ Application for Order to Show Cause, Verified 

Complaint for Special Action and Mandamus Relief, and related materials.  For good cause 

appearing, 

mailto:adminlaw@azag.gov
mailto:Kara.Karlson@azag.gov
mailto:Kyle.Cummings@azag.gov
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IT IS HEREBY ORDERED granting Plaintiffs’ Application for Order to Show 

Cause. 

IT IS FURTHER ORDERED that all parties shall appear on the ____ day of 

__________, 2026, at __________ for a return hearing. 

IT IS FURTHER ORDERED that Defendant shall respond to Plaintiffs’ 

Application and Verified Complaint no later than October 22, 2026 at 5 pm. 

IT IS FURTHER ORDERED that Plaintiffs may file a reply no later than October 

23, 2026 at 12:00 pm. 

IT IS FURTHER ORDERED that Defendant shall appear on the ____ day of

__________, 2026, at __________ to show cause why the relief requested in Plaintiffs’ 

Application and Verified Complaint should not issue. 

ENTERED this ____ day of __________, 2026. 

By: 

Maricopa County Superior Court Judge 
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ARIZONA SUPERIOR COURT 

 
MARICOPA COUNTY 

 
 

KRISTIN K. MAYES, in her official 
capacity as Arizona Attorney General; and 
ADRIAN FONTES, in his official 
capacity as Arizona Secretary of State, 
  

Plaintiffs, 
 
v. 
 
JUSTIN HEAP, in his official capacity as 
Maricopa County Recorder,   
 

Defendant. 
 

No.  
 
DECLARATION OF KAREN J. 
HARTMAN-TELLEZ 
 
 
 
 
 

I, Karen J. Hartman-Tellez, declare: 

1. I am an attorney in good standing in the State of Arizona and counsel of 

record for Arizona Attorney General Kris Mayes and Arizona Secretary of State Adrian 

Fontes in this matter.  I make this Declaration in support of the Plaintiffs’ Verified 

Complaint for Special Action and Mandamus Relief (“Complaint”). I have personal 

mailto:adminlaw@azag.gov
mailto:Kara.Karlson@azag.gov
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knowledge of the facts stated in this Declaration and if called upon to testify to those facts, 

would do so competently. 

2. Attached to as Exhibit A is a true and correct copy of the April 2, 2026 Letter 

from Arizona Attorney General’s Office Criminal Division Chief Counsel Nicholas 

Klingerman (“Mr. Klingerman”) to Maricopa County Recorder Justin Heap (“Recorder 

Heap”). 

3. Attached as Exhibit B is a true and correct copy of the April 10, 2026 Letter 

from Recorder Heap to Mr. Klingerman.  

4. Attached as Exhibit C is a true and correct copy of the May 20, 2026 Letter 

from Mr. Klingerman to Recorder Heap. 

5. Attached as Exhibit D is a true and correct copy of an August 18, 2025 

Arizona Attorney General Opinion. (Ariz. Op. Atty. Gen’l I25-007 (Aug. 18, 2025)).  

6. Attached to the Complaint as Exhibit E is a true and correct copy of the 

following news article: Sasha Hupka, “Maricopa County Investigated 60 suspected 

noncitizen voters.  52 are citizens, 8 are not.”  Votebeat (Sept. 28, 2026)).  

7. Attached to the Complaint as Exhibit F is a true and correct copy of the 

October 19, 2026 Letter from Mr. Klingerman to Recorder Heap. 

I declare under penalty of perjury under the laws of the State of Arizona that the 

foregoing is true and correct. 

Executed in Phoenix, Arizona this 21st day of October 2026. 
 

 /s/ Karen J. Hartman-Tellez  
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KRISTIN K. MA YES 
ATTORNEY GENERAL 

April 2, 2026 

The Honorable Justin Heap 
Maricopa County Recorder 

OFFICE OF THE ARIZONA ATTORNEY GENERAL 

CRIMINAL DIVISION 

301 W. Jeffereson Street, Suite 200 
Phoenix, Arizona 85003 

Re: Election Referrals 

Dear Recorder Heap: 

On February 13, 2026, you announced that you had ran 61,681 registered voters from Maricopa County 
through the Department of Homeland Security's SAVE service. As a result of that check, you announced 
discovering 137 non-citizens who are registered to vote and that 60 of those non-citizens actually voted 
in prior elections. You then stated you were referring those cases to both the Maricopa County 
Attorney's Office and the Arizona Attorney General's Office. 

When the Attorney General's Office did not receive a referral, I emailed you, Sam Stone, and Jeff Mason 
on March 2, 2026, noting that I did not receive a referral and requesting prompt compliance. I did not 
receive a response. On March 23, 2026, the Maricopa County Attorney's Office announced that you 
referred 207 individuals for investigation and prosecution. 

The Attorney General's Office has not yet received a referral from your office. Your failure to refer these 
cases to Arizona Attorney General's Office is a violation of Arizona law. As I hope you would be aware, 
A.R.S. § 16-165(A)(10) requires that when a registered voter suspected of being a noncitizen fails to 
provide satisfactory evidence of citizenship within thirty-five days, "the county recorder shall cancel the 
registration and notify the county attorney and attorney general for possible investigation." Your failure 
to refer the 207 individuals to the Arizona Attorney General's Office is a clear violation of this statutory 
requirement. 

This requirement is not discretionary, and failure to follow it undermines the legally prescribed process 
for voter-eligibility investigations. Our elections are far too important for gamesmanship. Compliance 
with statutory mandates is essential to the integrity of your office and to maintaining public trust. To that 
end, the Attorney General's Office will take all possible steps to ensure you follow the law. 

2005 N. CENTRAL AVENUE, PHOENIX, ARIZONA 85004-1592• 602.542.3881 • WWW.AZAG.GOV 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

Justin Heap 
April 2, 2026 
Page Two 

To remedy this ongoing noncompliance, I expect to receive the full set of required referrals no later than 
April 10, 2026. If you have questions regarding the referral obligations or the statutory framework, you 
may contact me directly. However, I expect full compliance with A.R.S. § 16-165(A)(10). 

Sincerely, 

Nicholas Klingerman 
Criminal Division Chief Counsel 
Arizona Attorney General's Office 
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Maricopa County 
Office of the Recorder 
  
 

301 W Jefferson St.  
2nd Floor, Ste 200 
Phoenix, AZ 85003  

Recorder.Maricopa.Gov 
(602) 506-3535 

Justin Heap 
County Recorder 

 

April 10, 2026 

Nicholas Klingerman 
Criminal Division Chief Counsel 
Office of the Arizona Attorney General 
2005 N. Central Avenue 
Phoenix, Arizona 85004 

Re: Election Referrals 

Dear Mr. Klingerman: 

I write in response to your April 2, 2026 letter regarding election referrals. 

The Maricopa County Recorder’s Office takes its statutory obligations seriously and remains fully 
committed to ensuring compliance with Arizona law while safeguarding the accuracy and integrity 
of the voter registration system. 

Your letter rests on a fundamental misunderstanding of both the facts and the applicable statutory 
framework. At this time, none of the voter registrations referenced in our press release have been 
canceled. Rather, these registrations have been placed into a “Not Eligible” status pending 
resolution of the citizenship documentation requirement. Consistent with the Election Procedures 
Manual (EPM) and applicable list maintenance guidelines regarding SAVE results, affected voters 
have been sent formal notice advising them of their updated status. 

This notice clearly outlines the acceptable forms of documentary proof of citizenship and provides 
multiple methods for submission. As provided by statute, voters may submit the required 
documentation up until 7:00 p.m. on Election Day to restore their eligibility. Absent such 
documentation, these registrations will remain in an ineligible status through the November 2026 
election. If documentary proof of citizenship is not received by that time, a subsequent notice will 
be issued informing the individuals that their registrations have been moved to a “not registered” 
status and that they must re-register with proof of citizenship to participate in future elections. 

Because these individuals are associated with the well-documented MVD-related issue, it is 
important to provide every reasonable opportunity to verify citizenship before initiating 
cancellation. 

Because no cancellations have occurred, A.R.S. § 16-165(A)(10), which you cite, does not apply, 
and the statutory trigger for referral to the Attorney General’s Office has not been met. Accordingly, 
your assertion that the Recorder’s Office is currently in violation of this provision is incorrect. 
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Maricopa County 
Office of the Recorder 
  
 

301 W Jefferson St.  
2nd Floor, Ste 200 
Phoenix, AZ 85003  

Recorder.Maricopa.Gov 
(602) 506-3535 

Justin Heap 
County Recorder 

 

Following completion of the statutory notice process after the November elections, and if 
cancellations occur, my office will promptly make any required referrals to your office in 
accordance with A.R.S. § 16-165(A)(10). My office remains willing to coordinate with both your 
office and the Maricopa County Attorney’s Office to ensure that any cases meeting the statutory 
criteria are referred at the appropriate time and in full compliance with the law. 

Finally, I must respectfully reject the characterization in your letter suggesting “noncompliance” or 
“gamesmanship.” The Recorder’s Office has acted deliberately and in good faith to follow the 
process established by the Legislature and reflected in the EPM. That process is designed to protect 
both election integrity and the due process rights of affected voters. Premature referrals outside of 
that framework would undermine both. 

My office remains committed to transparency and cooperation. Should you wish to discuss the 
status of these matters or coordinate on future referrals once the statutory process is complete, I 
am available at your convenience. 

 
Sincerely, 

 

Justin Heap 
Maricopa County Recorder 
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KRISTIN K. MAYES 
ATTORNEY GENERAL 

OFFICE OF THE ARIZONA ATTORNEY GENERAL 
CRIMINAL DIVISION 

 

 

2005 N. CENTRAL AVENUE, PHOENIX, ARIZONA 85004-1592•   602.542.3881   •      WWW.AZAG.GOV 

May 20, 2026 
 
 
 
The Honorable Justin Heap 
Maricopa County Recorder 
301 W. Jefferson Street, Suite 200 
Phoenix, Arizona 85003 
 

Re: Required Cancellations and Referrals Under A.R.S. § 16-165(A)(10) 
 
Dear Recorder Heap: 
 
I am writing in response to your April 10, 2026 letter, to correct your misunderstanding of Arizona’s 
elections laws and ensure immediate compliance with your statutory obligation to refer allegations of 
noncitizen registered voters to the Arizona Attorney General’s Office.  
 
As I previously wrote, you are required by A.R.S. § 16-165(A)(10) to refer allegations of noncitizen 
registered voters for investigation to the Arizona Attorney General’s Office after you have completed 
the required statutory notices. Your April 10, 2026, letter, however, asserts that A.R.S. § 16-165(A)(10) 
“does not apply” because your office has not yet canceled the registrations of the individuals identified 
after you conducted checks against the federal Systematic Alien Verification for Entitlements (“SAVE”) 
database. Instead of complying with the statute, you have placed these registered voters in a “Not 
Eligible” status pending adequate citizenship documentation up until election day.  
 
Your legal interpretation is incorrect, and your current handling is not compliant with both Arizona’s 
elections laws or the Elections Procedures Manual (EPM). Statute clearly mandates cancellation and 
criminal referrals after 35 days of discovering a noncitizen is registered to vote. You cannot place “not 
eligible” holds on these registered voters and fail to issue criminal referrals.  
 

1. You have an obligation to comply with A.R.S. § 16-165(A)(10).  

When a recorder (in this case, you) obtains information, and confirms, that a registered voter is not a 
United States citizen, the recorder must send notice advising that registered voter his or her registration 
will be canceled unless satisfactory evidence of citizenship pursuant to A.R.S. § 16-166 is provided 
within 35 days. If it is not produced within that period, “the county recorder shall cancel the registration 
and notify the county attorney and attorney general for possible investigation.” A.R.S. § 16-165(A)(10) 
(emphasis added).  
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Your announcements on February 13, 2026, clearly explained that you sent the statutorily-required 
notice months ago, thus triggering the referral requirements of the law.1 You wrote, “the Maricopa 
County Recorder’s Office has identified 60 non-citizens who previously voted in Maricopa County 
elections” and “the review also identified 137 registered voters who are not U.S. citizens.” As Arizona 
law plainly requires, you should have notified those 137 individuals that they had 35 days to provide 
adequate proof of citizenship before you referred their information to the Arizona Attorney General’s 
Office and Maricopa County Attorney’s Office (MCAO). A.R.S. § 16-165(A)(10). 
 
Instead, you admittedly placed these individuals on indefinite suspension and seemingly sent criminal 
referrals to only MCAO. This plainly violates A.R.S. § 16-165(A)(10), which requires referrals to “the 
county attorney and attorney general for possible investigation.” The statute does not authorize an 
indefinite administrative suspension for these purported non-citizen registrants, nor does it allow county 
election officials to choose which prosecuting agency may investigate these possible violations of state 
law. Indeed, your letter provides no statutory basis for your actions. 
 

2. The EPM does not allow you to place these individuals on indefinite suspension.  

Your contention that your approach is consistent with the EPM and “applicable list maintenance 
guidelines regarding SAVE results,” is incorrect. While you fail to cite any provision in the EPM, you are 
presumably referring to EPM § II(A)(6)(a). This section, however, applies to using SAVE to verify 
citizenship during voter registration, not existing registrants.2 That section directs county recorders to 
“[e]nter the registrant’s information into the voter registration database with a status of ‘not eligible’” 
when SAVE returns “‘Lawful Permanent Resident,’ ‘Refugee,’ ‘Non-Immigrant,’ or ‘Asylee,’ or other non-
citizen status.’” EMP § II(A)(6)(a)(ii). Your press release, however, addresses already registered voters, 
not those registering to vote. EPM § II does not apply to your circumstances.  
 
The applicable section is EPM § IX(C), which applies to registered voters. This section requires that 
“[w]hen a County Recorder obtains information pursuant to A.R.S. § 16-165 and confirms that a 
registrant is not a U.S. citizen . . . the County Recorder must cancel the registration, notify the registrant, 
and notify the County Attorney and Attorney General.” EPM § IX(C)(2). It follows the exact procedure 
outlined in A.R.S. § 16-165(A)(10). Registered voters who fail to provide Documentary Proof of 
Citizenship (DPOC) during the 35-day cure period are cancelled and referred to county and state 
prosecutors. EPM § IX(C)(2). 
  
Your legal analysis is also contrary to your actions. Your April 10, 2026 letter argues that criminal 
referrals are not appropriate, and would be “premature,” at this stage. Yet, you wrote in your February 
13, 2026, announcement, “[t]he Maricopa County Recorder’s Office is referring the identified non-
citizens who have cast ballots to both the Arizona Attorney General’s Office and the Maricopa County 
Attorney’s Office for further review and any appropriate action.” Then, on March 23, 2026, MCAO 
publicly confirmed receipt of 207 names from your office for review—60 of whom were reported to have 

 
1 https://recorder.maricopa.gov/news/SAVE-Database.html; 
https://x.com/azjustinheap/status/2022467417360744696?s=20.  
2 See Ariz. Op. Atty. Gen’l I25-007, at 16-17 (2025) (explaining that the processes for new voter registration applicants differs 
from those for those already registered, including those 137 voters you assert you have identified as noncitizens). 

https://recorder.maricopa.gov/news/SAVE-Database.html
https://x.com/azjustinheap/status/2022467417360744696?s=20
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cast votes.3 MCAO characterized the matter as an active investigation. Pursuant to Arizona law, those 
referrals must go to both MCAO and the Attorney General’s office, not one or the other.  A.R.S. § 16-
165(A)(10). 
 
You also claim that “these individuals are associated with the well-documented MVD-related issue.” 
That issue has nothing to do with noncitizens registered to vote. If you are claiming you now have 
evidence some of these individuals are noncitizens, it is even more critical that your office comply with 
A.R.S. § 16-165(A)(10).4  
 
At this point, your insistence that you are following the law is wrong at best and purposefully misleading 
at worst. Moreover, your statement that criminal referrals would not be appropriate despite having 
acknowledged the requirement to refer these individuals to the Arizona Attorney General’s Office and 
making a criminal referral to MCAO, suggests your intent is to mislead.  
 
Most concerning, you are refusing to refer 60 noncitizens who you have alleged actually voted in prior 
elections to the Arizona Attorney General’s Office for criminal investigation and prosecution. Our 
elections are far too important for you to refuse to provide the names of suspected noncitizen voters.  
 
Your actions are in direct violation of both A.R.S. § 16-165(A)(10) and the EPM. You must refer the 207 
voters to the Attorney General’s Office now. If you fail to do so by May 22, 2026, the Attorney General’s 
Office will take all appropriate steps to ensure you faithfully execute Arizona’s laws.  
 
Our office remains available to coordinate proper case packaging so that both prosecuting authorities 
receive complete, uniform referral packets consistent with the EPM and statute. 
 
Sincerely, 

 

Nicholas Klingerman 
Criminal Division Chief Counsel 
Arizona Attorney General’s Office 

 
3 https://maricopacountyattorney.org/m/newsflash/Home/Detail/1288.  
4 If you do not have affirmative evidence that the voters you identified are not United States citizens, Arizona law does not 
permit you to take steps to cancel or downgrade their voter registrations. Ariz. Op. Atty. Gen’l I25-007, at 22-24. Placing a 
voter’s registration in “ineligible” status effectively cancels that voter’s registration without statutory authorization. 

https://maricopacountyattorney.org/m/newsflash/Home/Detail/1288
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STATE OF ARIZONA 
 

OFFICE OF THE ATTORNEY GENERAL 
 

 
ATTORNEY GENERAL OPINION 

 
By 

 
KRIS MAYES 

ATTORNEY GENERAL 
 

August 18, 2025 
 

 
No. I25-007 
(R25-009) 

 
Re: Treatment of Voters with Legacy MVD 
Credentials Who May Not Have Provided 

Proof of Authorized Presence to MVD 

 
To: Adrian Fontes 
 Arizona Secretary of State 
 

Questions Presented 

Under Arizona law, people who seek to register to vote may demonstrate that they are U.S. 

citizens by providing “satisfactory evidence of United States citizenship.”  A.R.S. § 16-166(F).  

The most common type of evidence is the number of one’s Arizona driver license if the license 

was issued after October 1, 1996.  A.R.S. § 16-166(F)(1).  This year is significant because it is 

when Arizona began requiring license applicants to prove that they are lawfully present in the 

United States. 

During the last two decades, many Arizona voters provided on their voter registration form 

an Arizona driver license number that was originally issued before October 1, 1996, but for which 

a duplicate version of the license was issued later.  Arizona’s voter registration system incorrectly 

deemed such licenses to be issued on the later date.  As a result, these people were deemed to have 

provided satisfactory evidence of citizenship and were registered to vote.  Your opinion request 
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refers to this group as the “Affected Voters.”  Some of the Affected Voters may have provided 

other types of satisfactory evidence of citizenship when they registered to vote, in addition to their 

driver license number. 

Election officials discovered this error in Arizona’s voter registration system last year.  In 

September 2024, the Arizona Supreme Court resolved an urgent dispute:  Could the Affected 

Voters fully participate in the 2024 General Election, despite the question about whether they had 

proven citizenship?  The Arizona Supreme Court held that they could. 

Now that the urgency of the 2024 General Election has subsided, you have asked the 

following questions: 

1.  To what extent must county recorders provide the Affected Voters notice and an 

opportunity to provide satisfactory evidence of citizenship, before those voters may vote in 

upcoming elections? 

2.  For Affected Voters who do not provide satisfactory evidence of citizenship, how must 

county recorders proceed regarding those voters’ ability to vote in upcoming elections? 

Summary Answers 

County recorders currently have no legal authority to cancel registrations of the Affected 

Voters, in whole or in part, merely because of the error in Arizona’s voter registration system 

relating to the issuance date of licenses.  Absent a change in the law, county recorders must 

maintain the existing registration status of each Affected Voter unless a recorder has affirmative 

evidence that a specific voter is ineligible to vote, such as evidence that the voter is not a U.S. 

citizen.  If a county recorder has affirmative evidence that a voter is not a U.S. citizen, the recorder 

may initiate a notice and cancellation process with respect to that voter, as provided by statute. 
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County recorders may take steps to inquire whether the Affected Voters are U.S. citizens, 

including by asking them to provide satisfactory evidence of citizenship.  If an Affected Voter 

responds by providing such evidence, that should dispel doubt.  But if an Affected Voter does not 

respond, the mere lack of response does not, under current law, authorize the county recorder to 

cancel the voter’s registration, in whole or in part. 

Background 

Since statehood, the right to vote in Arizona has been limited to U.S. citizens.  Ariz. Const. 

art. VII, § 2(A).  Whether and how voters in Arizona must prove their citizenship is a question that 

has become complex in recent years.  Thus, a brief historical review is provided here. 

I.  Before 2005, Arizona required voter registration applicants to attest to U.S. 
citizenship but did not otherwise require proof of citizenship. 

People who wish to vote in Arizona must first register by filling out a voter registration 

form.  For decades, voter registration forms in Arizona have required applicants to attest that they 

are U.S. citizens. 

In 1991, for example, Arizona’s voter registration form included a statement that the 

applicant is a U.S. citizen and a space for the applicant’s signature, and Arizona added a warning 

on the form: “executing a false registration is a class 6 felony.”  1991 Ariz. Sess. Laws, Ch. 310, 

§ 13 (amending A.R.S. § 16-152). 

In 1993, Arizona clarified that applicants who provide their signature and certain other 

information on the voter registration form are “presumed to be properly registered to vote,” but 

this presumption could be rebutted by clear and convincing evidence that the voter “is not a 

qualified registrant.”  1993 Ariz. Sess. Laws, Ch. 98, § 10 (adding A.R.S. § 16-121.01).  This 

meant that the presumption of proper registration could be rebutted by clear and convincing 
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evidence that, among other things, a voter is not a U.S. citizen.  See A.R.S. § 16-101(A)(1) (listing 

U.S. citizenship among voter qualifications). 

That same year, Congress enacted the National Voter Registration Act.  The Act requires 

States to take certain steps when registering voters, at least for federal elections.  For example, 

States must accept and use a federally created mail voter registration form (commonly known as 

the “Federal Form”) to register voters for federal elections.  52 U.S.C. § 20505(a).  The Federal 

Form requires applicants to attest that they are U.S. citizens and to sign under penalty of perjury.  

Id. § 20508(b)(2).1 

In 2002, Congress enacted the Help America Vote Act.  The Act requires States to take 

additional steps when registering voters.  For example, a State may not accept a voter registration 

form for federal elections unless (1) the form includes the applicant’s driver’s license number or 

last four digits of social security number, or (2) the State assigns the applicant a unique identifying 

number.  52 U.S.C. § 21083(a)(5)(A).2  In addition, to verify accuracy of information on voter 

registration forms, a State must compare voter registration information with its own motor vehicle 

information.  52 U.S.C. § 21083(a)(5)(B). 

II.  Since 2005, Arizona has required voter registration applicants to provide satisfactory 
evidence of U.S. citizenship, not just attest to citizenship, for at least some elections. 

In November 2004, Arizona decided to require more than a sworn attestation of U.S. 

citizenship for voter registration.  Specifically, Arizonans approved Proposition 200, named the 

                                                           
1 Similarly, the Act requires states to provide a voter registration form for federal elections to 
people who apply for a driver’s license.  52 U.S.C. § 20504(c)(1).  That form, too, requires 
applicants to attest that they are U.S. citizens and to sign under penalty of perjury.  Id. 
§ 20504(c)(2)(C). 
2 Arizona applies a similar requirement when registering voters for state elections.  See 2003 Ariz. 
Sess. Laws, Ch. 260, §§ 1, 5 (amending A.R.S. § 16-121.01(A) and § 16-152). 
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“Arizona Taxpayer and Citizen Protection Act.”3  This law required county recorders to “reject 

any application for registration” that “is not accompanied by satisfactory evidence of United States 

citizenship.”  A.R.S. § 16-166(F).  This requirement has become known as Arizona’s documentary 

proof of citizenship requirement (often referred to as a “DPOC” requirement). 

The documentary proof of citizenship requirement became effective on January 24, 2005.  

See Ariz. Op. Att’y Gen. No. I05-001, 2005 WL 436194, at *1 n.1 (Feb. 4, 2005).  The requirement 

did not apply retroactively.  People who had already registered to vote in Arizona by that date are 

deemed to have provided satisfactory evidence of citizenship, and are not required to resubmit 

such evidence unless they change voter registration from one county to another.  A.R.S. § 16-

166(G). 

An applicant can show satisfactory evidence of citizenship in several ways, including by 

providing the “number of the applicant’s driver license or nonoperating identification license 

issued after October 1, 1996 by the department of transportation.”  A.R.S. § 16-166(F)(1).  The 

year 1996 is significant.  That is when Arizona’s Department of Transportation began requiring 

people to prove, when getting a driver license or identification license, that their presence in the 

United States is federally authorized.  See 1996 Ariz. Sess. Laws, Ch. 230, §§ 5-7 (amending 

A.R.S. §§ 28-413(C), -416(C), -421.01(E)) (now codified at A.R.S. §§ 28-3153(D), -3158(C), -

3165(F)).4  Although authorized presence is not the same as U.S. citizenship, relying on licenses 

issued after October 1, 1996 prevents undocumented immigrants from registering to vote.  See 

                                                           
3 Proposition 200 is available at 
https://apps.azsos.gov/election/2004/info/PubPamphlet/english/prop200.htm. 
4 It is unclear why the authors of Proposition 200 specifically chose October 1, 1996 as the cutoff 
date.  The requirement to prove authorized presence to Arizona’s Department of Transportation 
took effect on August 1, 1996.  See Ariz. Op. Att’y Gen. No. I05-001, 2005 WL 436194, at *2 n.2 
(Feb. 4, 2005). 

https://apps.azsos.gov/election/2004/info/PubPamphlet/english/prop200.htm
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Ariz. Op. Att’y Gen. No. I05-001, 2005 WL 436194, at *3 (Feb. 4, 2005).  And, since at least 

2000, the Arizona Department of Transportation’s Motor Vehicle Division (“MVD”) has tracked 

which licensees prove their authorized presence in a way that indicates they are not U.S. citizens.  

See id. at *2. 

A. Arizona’s documentary proof of citizenship requirement from 2005 to 2013 

To understand how Arizona’s documentary proof of citizenship requirement worked in its 

early years, consider Arizona’s Elections Procedures Manual from 2006.5  As the Manual explains, 

Arizona’s Secretary of State coordinated with MVD to compare voter registration forms with 

MVD records, consistent with the federal Help America Vote Act.  See 2006 Ariz. Election 

Procedures Manual at 43–44, 47–48.  If a license number on a voter registration form matched a 

license issued by MVD before October 1, 1996 (and if the applicant was not previously registered 

and no other satisfactory evidence of citizenship was available), then the county recorder did not 

register the applicant and instead notified the applicant and requested another type of evidence of 

citizenship.  See id. at 45–46. 

In 2013, the subject became more complicated after a U.S. Supreme Court decision 

interpreting the National Voter Registration Act’s effect on Arizona law.  As mentioned above, 

the Act requires Arizona to “accept and use” the Federal Form when registering voters for federal 

elections.  52 U.S.C. § 20505(a).  But the Federal Form does not require applicants to submit 

evidence of citizenship beyond a sworn attestation that they are U.S. citizens.  See id. 

§ 20508(b)(2).  Thus, the Supreme Court ruled that, for applicants who use the Federal Form to 

register, Arizona cannot prevent them from voting in federal elections merely because of a lack of 

                                                           
5 Arizona’s Secretary of State periodically issues an Elections Procedures Manual for the benefit 
of election workers after approval of the Governor and Attorney General.  See A.R.S. § 16-452(B).  
Previous versions of the Manual are available at https://azmemory.azlibrary.gov/. 

https://azmemory.azlibrary.gov/
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documentary proof of citizenship.  See Arizona v. Inter Tribal Council of Arizona, Inc., 570 U.S. 

1, 20 (2013).  The Supreme Court specified, however, that this limit on Arizona’s power does not 

apply in the context of “state-developed” voter registration forms.  See id. at 12. 

B. Arizona’s documentary proof of citizenship requirement from 2013 to 2018 

After the Supreme Court’s ruling in 2013, Arizona developed “two distinct voter 

registration rolls” to comply with both Proposition 200 and the National Voter Registration Act.  

See Ariz. Op. Att’y Gen. No. I13-011, 2013 WL 5676943, at *3 (Oct. 7, 2013).  During this time, 

if a license number on a voter registration form matched a license that MVD had issued before 

October 1, 1996 (and if the applicant was not previously registered and no other satisfactory 

evidence of citizenship was available), the result depended on which type of voter registration 

form the applicant used: 

1. For state-developed forms (or “State Forms”):  The county recorder proceeded as 

before.  The county recorder did not register the applicant and instead notified the 

applicant and requested another type of evidence of citizenship.  See 2014 Ariz. 

Elections Procedures Manual at 17, 20.6 

2. For Federal Forms:  The county recorder registered the applicant as a “federal-only” 

voter (someone who can vote for federal offices but not state or local offices) and 

notified the applicant that satisfactory evidence of citizenship was needed to be a 

“full-ballot” voter (someone who can vote for federal, state, and local offices).  See 

id. at 14–15, 22, 24–25. 

                                                           
6 The 2014 version of the Manual is available at https://azmemory.azlibrary.gov/ and at 
https://azsos.gov/sites/default/files/docs/2014_Election_Procedures_Manual.pdf. 

https://azmemory.azlibrary.gov/
https://azsos.gov/sites/default/files/docs/2014_Election_Procedures_Manual.pdf
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More litigation followed.  In 2017, two organizations claimed that Arizona’s practice of 

treating applicants differently depending on which voter registration form they used violated 

federal law.  See League of United American Citizens of Arizona v. Reagan (“LULAC”), No. 2:17-

cv-04102-DGC, Doc. 1 (D. Ariz. Nov. 7, 2017).  In 2018, to resolve the lawsuit, Arizona’s 

Secretary of State and Maricopa County’s Recorder entered into a consent decree, agreeing to treat 

applicants the same regardless of which voter registration form they used.  See LULAC, Doc. 37 

(D. Ariz. June 18, 2018). 

C. Arizona’s documentary proof of citizenship requirement from 2018 to 2024 

After the LULAC consent decree in 2018, if a license number on a voter registration form 

matched a license that MVD had issued before October 1, 1996 (and if the applicant was not 

previously registered and no other satisfactory evidence of citizenship was available), the result 

was the same for State Forms and Federal Forms:  The county recorder registered the applicant as 

a federal-only voter and notified the applicant that satisfactory evidence of citizenship was needed 

to be a full-ballot voter.  See 2019 Ariz. Elections Procedures Manual at 3, 8.7 

But in 2022, the Arizona Legislature enacted a statute to reverse the effects of the LULAC 

consent decree.  Under the new statute, county recorders must “reject” State Forms that are “not 

accompanied by satisfactory evidence of citizenship,” instead of registering such applicants as 

federal-only voters.  A.R.S. § 16-121.01(C); see also A.R.S. § 16-121.01(D)–(F) (establishing 

different process for Federal Forms).  This statute signaled a return to the 2013–2018 period in 

which county recorders treated applicants differently based on which voter registration form they 

used. 

                                                           
7 The 2019 version of the Manual is available at https://azmemory.azlibrary.gov/ and at 
https://apps.azsos.gov/election/files/epm/2019_elections_procedures_manual_approved.pdf. 

https://azmemory.azlibrary.gov/
https://apps.azsos.gov/election/files/epm/2019_elections_procedures_manual_approved.pdf
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A federal district court ruled in 2023 that this statute was unenforceable and that Arizona 

must instead abide by the LULAC consent decree.  Mi Familia Vota v. Fontes, 691 F. Supp. 3d 

1077, 1104 (D. Ariz. 2023); see also Mi Familia Vota v. Fontes, No. CV-22-00509-PHX-SRB, 

2024 WL 2244338, at *2 (D. Ariz. May 2, 2024) (final judgment).  But in August 2024, the U.S. 

Supreme Court stayed this part of the district court’s decision pending completion of an appeal.  

See Republican Nat’l Comm. v. Mi Familia Vota, 145 S. Ct. 108 (Mem.) (2024).  Today, that 

appeal remains ongoing, so the Supreme Court’s stay remains in place. 

D. Arizona’s documentary proof of citizenship requirement from 2024 to now 

Given the U.S. Supreme Court’s stay in August 2024, county recorders are currently 

expected to follow A.R.S. § 16-121.01(C).  Thus, today, if a county recorder receives a voter 

registration form with a license number that matches a license that MVD had issued before October 

1, 1996 (and if the applicant is not already registered and no other satisfactory evidence of 

citizenship is available), then the result depends on which type of voter registration form the 

applicant is using: 

1. For State Forms:  The county recorder will not register the applicant and will 

instead notify the applicant and request another type of evidence of citizenship. 

2. For Federal Forms:  The county recorder will register the applicant as a federal-

only voter and will notify the applicant that satisfactory evidence of citizenship is 

needed to be a full-ballot voter. 

This practice is similar to what occurred from 2013 to 2018. 

III. Arizona has a process for rejecting incomplete voter registration forms, as well as a 
separate process for cancelling registrations of voters who are already registered. 

The process by which a county recorder rejects a voter registration form that is missing 

satisfactory evidence of citizenship is set forth in statute.  This process requires county recorders 
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to notify the applicant promptly so that the applicant can provide such evidence in time for the 

next election. 

Specifically, under Arizona law, if information on a registration form is “incomplete or 

illegible,” the county recorder “shall notify the applicant within ten business days of receipt of the 

registration form” and “shall specify the missing or illegible information.”  A.R.S. § 16-134(B).  

The applicant may supply the missing information “before 7:00 p.m. on election day,” in which 

case the applicant is “deemed to have been registered” on the date that the county recorder first 

received the form.  Id.  This process expressly governs State Forms that are missing satisfactory 

evidence of citizenship.  Id.; see also A.R.S. § 16-121.01(C) (following A.R.S. § 16-134(B)).  

Similarly, for Federal Forms that are missing satisfactory evidence of citizenship, county recorders 

must use all available resources to verify citizenship status “[w]ithin ten days after receiving” the 

form, and if citizenship cannot be verified, must register the applicant as a federal-only voter and 

“notify” the applicant.  See A.R.S. § 16-121.01(D), (E). 

Consistent with these statutes, Arizona’s Elections Procedures Manual explains that, if an 

applicant does not provide satisfactory evidence of citizenship (and such evidence is not otherwise 

available), the county recorder must send the registrant a letter “within 10 business days of receipt 

of the registration application.”  2023 Ariz. Elections Procedures Manual at 7.8 

In addition to the process for rejecting voter registration forms that are missing 

documentary proof of citizenship, county recorders also perform a post-registration function 

known as list maintenance.  As part of this process, county recorders review lists of voters who 

                                                           
8 The 2023 version of the Manual is available at https://azmemory.azlibrary.gov/ and at 
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_11_2024.
pdf.  The Secretary of State is expected to issue an updated version later this year.  See A.R.S. 
§ 16-452(B). 

https://azmemory.azlibrary.gov/
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_11_2024.pdf
https://apps.azsos.gov/election/files/epm/2023/EPM_20231231_Final_Edits_to_Cal_1_11_2024.pdf
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are already registered, and if they discover that a registered voter is not actually eligible to vote, 

they may cancel the voter’s registration. 

For example, under Arizona law, county recorders must cancel registrations of voters who 

are confirmed to be dead, adjudicated as incapacitated, or convicted of a felony.  A.R.S. § 16-

165(A)(2)–(4).  Similarly—and more relevant here—county recorders must cancel registrations of 

voters who are confirmed to be “not a United States citizen,” after giving them notice and an 

opportunity to provide satisfactory evidence of citizenship.  A.R.S. § 16-165(A)(10). 

Consistent with these statutes, Arizona’s Elections Procedures Manual explains in detail 

the list maintenance procedures that county recorders follow.  See 2023 Ariz. Elections Procedures 

Manual at 36–48. 

IV. In 2024, officials discovered an error in Arizona’s voter registration system regarding 
the issuance date of Arizona licenses, and the Arizona Supreme Court allowed the 
Affected Voters to vote full ballots in the 2024 General Election. 

In September 2024, Arizona’s Secretary of State and Maricopa County’s Recorder 

presented an urgent dispute to the Arizona Supreme Court.  See Richer v. Fontes, No. CV-24-

0221-SA, 2024 WL 4299099, at *1–2 (Ariz. Sept. 20, 2024) (unpublished disposition).  According 

to the filings and decision in that case, the situation was as follows: 

MVD keeps track of the date on which it issues licenses, and MVD electronically 

communicates this date information to Arizona’s voter registration system.  For example, if MVD 

issued a license to someone before October 1, 1996 and had no other interaction with the person, 

the person’s license appeared in Arizona’s voter registration system as having been “issued” before 

October 1, 1996. 

But in some situations, MVD issued a license to someone before October 1, 1996 and had 

a more recent interaction in which the person did not need to prove authorized presence, such as 

issuing the person a duplicate license to replace one that was lost.  In those situations, the person’s 
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license appeared in Arizona’s voter registration system as having been “issued” on the date of the 

more recent interaction.  In such situations, the county recorder reasonably (but incorrectly) 

believed that the person’s license was issued after October 1, 1996, in a way that counts as 

satisfactory evidence of citizenship under A.R.S. § 16-166(F)(1).  As a result, these people were 

registered as full-ballot voters.  Some of these people may also have provided an additional type 

of satisfactory evidence of citizenship at the time of registration. 

Although this error existed for years, election officials learned of the error in September 

2024, shortly before the 2024 General Election.  The error was discovered because someone who 

was not a U.S. citizen had been registered to vote in 2022 (but did not actually vote).  The error 

was promptly resolved so that it no longer affects people who seek to register to vote today. 

As of September 2024, Arizona’s Secretary of State estimated that the error affected 97,928 

voters who were already registered to vote, most of whom had been registered for years (the 

“Affected Voters”).9  The Secretary of State and the Maricopa County Recorder presented 

differing arguments to the Arizona Supreme Court regarding how to proceed.  The Secretary 

argued that the Affected Voters should be allowed to fully participate in the 2024 General Election, 

whereas the Recorder argued that the Affected Voters should be deemed federal-only voters until 

they provide satisfactory evidence of citizenship. 

The Arizona Supreme Court sided with the Secretary in a non-precedential decision.10  The 

Court reasoned that the Affected Voters had “long since applied for, and received, their voter 

                                                           
9 The Secretary of State later updated this estimate to include 202,760 voters.  See Report on Audit 
of MVD’s Authorized Presence Policy and Data for Voter Registration Purposes, prepared by 
MVD in consultation with Former Yuma County Recorder Robyn Stallworth-Pouquette and 
Former Coconino County Recorder Patty Hansen (Jan. 31, 2025), pg. 3. 
10 Because the decision was non-precedential, this opinion cites the decision only “for persuasive 
value.”  Ariz. R. Sup. Ct. 111(c)(1)(C). 
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registration,” so “the time for the county recorder to reject their applications pursuant to § 16-

166(F) has passed.”  Richer, 2024 WL 4299099, at *2.  The Court also reasoned that, although 

A.R.S. § 16-165(A)(10) authorizes cancelling registrations of voters who are not U.S. citizens, the 

parties in the case agreed that “most of the Affected Voters likely are citizens,” that “all of the 

Affected Voters have attested under penalty of perjury to being United States citizens,” and that 

“[i]t is possible that Affected Voters have, in fact, provided satisfactory evidence of [citizenship].”  

Id. (quoting joint statement of facts).  The Court also observed that the source of the problem was 

a “state administrative failure,” and there was “little time remaining before the beginning of the 

2024 General Election.”  Id. at 3. 

The Court acknowledged that, when a county recorder “obtains information” and 

“confirms” that a voter is not a U.S. citizen, the recorder must initiate a process to cancel the 

voter’s registration, including sending the voter a notice and opportunity to respond.  Id. (quoting 

A.R.S. § 16-165(A)(10)).  Thus, the Court reasoned that a “county recorder can therefore proceed 

with respect to individual voters under § 16-165(A)(10) as long as the provision’s due process 

requirements are followed.”  Id. 

V. After the 2024 General Election, county recorders have not treated the Affected 
Voters in a uniform way. 

Your opinion request states that, in late December 2024, your office provided guidance to 

county recorders regarding how to handle registrations of Affected Voters.  You explain that your 

office’s guidance asked counties to notify all Affected Voters that they would be considered 

federal-only voters in future elections unless they provide satisfactory evidence of citizenship, 

which they could do until 7:00 p.m. on election day. 

Your opinion request also states that county recorders have not implemented this guidance 

in a uniform way.  Your request does not name any specific recorder or accuse anyone of violating 
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the law, but merely provides examples of differing practices.  For example, in some counties the 

recorders plan to maintain the current registration status of the Affected Voters even if they do not 

provide satisfactory evidence of citizenship, whereas in other counties the recorders are planning 

to cancel (or have already cancelled) registrations of Affected Voters without providing an 

opportunity to provide satisfactory evidence of citizenship. 

VI. The Legislature considered a bill to address how county recorders must treat the 
Affected Voters. 

In February 2025, a committee of Arizona’s House of Representative considered a bill (HB 

2038) to establish a procedure for county recorders to follow with respect to the Affected Voters.  

See Meeting of House Federalism, Military Affairs & Elections Committee (Feb. 12, 2025).11  The 

Legislature did not enact the bill. 

Analysis 

The problem presented here is complex, and Arizona laws provide no specific authority to 

county recorders regarding how to proceed.  You are correct that uniformity across county lines is 

essential, and your efforts to establish uniformity are commendable.  The Affected Voters should 

not be treated differently from each other based on where they reside. 

Under current Arizona law, county recorders must maintain the existing registration status 

of the Affected Voters unless there is affirmative evidence of ineligibility, such as evidence that a 

specific voter is not a U.S. citizen.  In the rare case that a county recorder has affirmative evidence 

of non-citizenship, the county recorder may initiate a notice and cancellation process for the 

individual voter in question, following statutory procedural protections.  But the mere fact that an 

Affected Voter does not respond to a post-registration request for satisfactory evidence of 

citizenship is not affirmative evidence of non-citizenship and does not, under current law, 

                                                           
11 Video is available at https://www.azleg.gov/videoplayer/?eventID=2025021052. 

https://www.azleg.gov/videoplayer/?eventID=2025021052
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authorize a county recorder to cancel the voter’s registration, in whole or in part, including by 

downgrading the registration from full-ballot status to federal-only status. 

I. Under Arizona law, county recorders are limited to powers expressly or impliedly 
delegated. 

A county recorder’s authority “is limited to those powers expressly or impliedly delegated 

to [the recorder] by the state constitution or statutes.”  Arizona Pub. Integrity All. v. Fontes, 250 

Ariz. 58, 62 ¶ 14 (2020).  “Implied powers exist when they ‘may be fairly implied from, and are 

necessary for, the complete exercise of [the] express powers.’”  Horne v. Hobbs, No. 1 CA-CV 

24-0615, 2025 WL 1982692, at *3 ¶ 13 (Ariz. App. July 17, 2025) (quoting Ponderosa Fire Dist. 

v. Coconino Cnty., 235 Ariz. 597, 603 ¶ 25 (App. 2014)).  “But ‘[i]mplied powers do not exist 

independently of the grant of express powers and the only function of an implied power is to aid 

in carrying into effect a power expressly granted.”  Id. (quoting Vangilder v. Ariz. Dep’t of 

Revenue, 252 Ariz. 481, 488 ¶ 24 (2022)). 

Here, as the Arizona Supreme Court previewed in Richer v. Fontes, there are two possible 

sources of authority for county recorders to cancel or downgrade registrations of Affected Voters: 

(1) the statutory process for rejecting voter registration forms that are missing satisfactory evidence 

of U.S. citizenship, and (2) the statutory process for cancelling registrations of voters who are not 

U.S. citizens.  After careful review, however, neither set of statutes authorizes county recorders to 

cancel or downgrade registrations of Affected Voters, either expressly or impliedly, absent 

affirmative evidence that a voter is not a U.S. citizen.  Each set of statutes is considered below. 

II. Arizona’s current statutory process for rejecting voter registration forms that are 
missing satisfactory evidence of citizenship does not apply to the Affected Voters. 

As explained above, Proposition 200 began requiring county recorders to “reject any 

application for registration” that “is not accompanied by satisfactory evidence of United States 

citizenship.”  A.R.S. § 16-166(F).  A more recent statute requires county recorders to “reject” a 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

16 

State Form that “is not accompanied by satisfactory evidence of citizenship.”  A.R.S. § 16-

121.01(C).  Similarly, for a Federal Form that “is not accompanied by satisfactory evidence of 

citizenship,” county recorders must attempt to verify citizenship, and if the attempt is inconclusive, 

must register the applicant as a federal-only voter.  See A.R.S. § 16-121.01(D), (E). 

Under any of these scenarios, the county recorder must notify the applicant promptly so 

that the applicant can provide satisfactory evidence of citizenship in time for the next election.  For 

State Forms, the county recorder “shall notify the applicant within ten business days of receipt of 

the registration form” and “shall specify the missing or illegible information” so that the applicant 

can supply the missing information “before 7:00 p.m. on election day.”  A.R.S. § 16-134(B); see 

A.R.S. § 16-121.01(C) (following § 16-134(B) for State Forms).  Similarly, for Federal Forms, 

county recorders must attempt to verify citizenship “[w]ithin ten days after receiving” the form, 

and if citizenship cannot be verified, must “notify” the applicant.  A.R.S. § 16-121.01(D), (E).  

Consistent with these statutes, Arizona’s Elections Procedures Manual explains that, if an 

applicant does not provide satisfactory evidence of citizenship (and such evidence is not otherwise 

available), the county recorder must send the registrant a letter “within 10 business days of receipt 

of the registration application.”  2023 Ariz. Elections Procedures Manual at 7. 

This statutory process does not apply to the Affected Voters for several reasons.  The first 

is that the process is specifically for rejecting a voter registration application, in whole or in part.  

See A.R.S. § 16-166(F) (county recorder must “reject” voter registration forms that are missing 

satisfactory evidence of citizenship); A.R.S. § 16-121.01(C) (county recorder must “reject” State 

Forms that are missing satisfactory evidence of citizenship); A.R.S. § 16-121.01(D), (E) (for 

Federal Forms that are missing satisfactory evidence of citizenship and citizenship cannot be 

verified, county recorder must register applicant as federal-only voter).  There is no indication that 
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the authors of Proposition 200 or the Legislature intended a technical meaning of the word “reject,” 

so ordinary meaning applies.  A.R.S. § 1-213; Vangilder, 252 Ariz. at 488 ¶ 24. 

Here, county recorders already accepted the voter registration applications of the Affected 

Voters long ago.  Indeed, many of the Affected Voters have been voting for years (and some for 

as many as twenty years).  The idea of “rejecting” their applications now would be like an employer 

“rejecting” job applications of thousands of longtime employees.  The question is not whether to 

reject their applications; the question is whether to terminate their current status.  As the Arizona 

Supreme Court put it, “the time for the county recorder to reject their applications” has “passed.”  

Richer, 2024 WL 4299099, at *2. 

This conclusion is strengthened by statutory context.  See BSI Holdings, LLC v. Arizona 

Dep’t of Transportation, 244 Ariz. 17, 21 ¶ 19 (2018) (“We must not interpret terms in isolation, 

but rather in their overall context.”).  The statutory process for rejecting a voter registration 

application that is missing satisfactory evidence of citizenship requires the county recorder to 

notify the applicant promptly after receiving the application, so that the applicant can provide the 

missing information in time for the next election.  A.R.S. § 16-134(B); see also A.R.S. § 16-

121.01(C)–(E).  But here, promptness is impossible given how long the Affected Voters have been 

registered.  Moreover, the Legislature has established a separate list maintenance process for 

cancelling registrations of people who are already registered, as discussed below.  See A.R.S. § 

16-165(A)(10).  The existence of a separate list maintenance process for people who are already 

registered is further evidence that the process for rejecting voter registration applications does not 

apply to the Affected Voters.  See Horne, 2025 WL 1982692, at *3 n.3 (“A statute’s expression of 

one or more items of a class indicates an intent to exclude all items of the same class which are 

not expressed.” (citation and internal quotation marks omitted)). 
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This conclusion is further strengthened by considering what is known—and not known—

about the Affected Voters.  The abovementioned statutory process is specifically for rejecting voter 

registration applications that are “not accompanied by” satisfactory evidence of citizenship.  

A.R.S. §§ 16-121.01(C), (D), -166(F).  Here, however, it is unknown which of the registration 

forms of the Affected Voters were “not accompanied by” satisfactory evidence of citizenship.  The 

fact that their Arizona license was issued before October 1, 1996 simply means their license did 

not provide evidence of citizenship.  Id. § 16-166(F)(1).  Other information could still have 

provided satisfactory evidence of citizenship, such as a birth certificate, passport, naturalization 

information, or a tribal number.  Id. § 16-166(F)(2)–(6).  It is unclear which or how many of the 

Affected Voters provided an additional form of evidence of citizenship to county recorders when 

they submitted their registration forms during the last two decades.  And it may be impossible to 

fully answer that question now, because county recorders are not required to keep documents 

submitted as evidence of citizenship for more than two years.  Id. § 16-166(J).  As the Secretary 

of State and Maricopa County Recorder both acknowledged to the Arizona Supreme Court, “[i]t 

is possible that Affected Voters have, in fact, provided satisfactory evidence of [citizenship].”  

Richer, 2024 WL 4299099, at *2 (quoting joint statement of facts). 

To be clear:  County recorders may have implied authority to promptly correct errors they 

make upon receiving a voter registration form.  For example, a county recorder who initially 

misinterprets a document submitted by an applicant as a satisfactory birth certificate and thus 

deems the applicant a U.S. citizen, but then realizes the mistake long before any election, may 

have implied authority to correct the error by reversing the registration and contacting the applicant 

before the election.  In that situation, the county recorder’s quick correction might be “fairly 

implied from, and [] necessary for, the complete exercise” of the county recorder’s duty to reject 
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voter registration applications that are missing satisfactory evidence of citizenship.  Horne, 2025 

WL 1982692, at *3 ¶ 13 (citation and internal quotation marks omitted). 

But the situation here is different.  More than 200,000 Affected Voters became registered 

through no fault of county recorders, over the course of two decades, and it is unknown which of 

their registration forms were, in fact, missing satisfactory evidence of citizenship.  Even if county 

recorders have implied authority to promptly correct their own errors when they receive a voter 

registration form, such authority would not extend here.  This is especially so given that some 

Affected Voters may have, “in fact, provided” other satisfactory evidence of citizenship.  Richer, 

2024 WL 4299099, at *2.  It is entirely “possible to suppose” that the authors of Proposition 200 

and the Legislature “intended to give counties the power” to promptly correct their own mistakes 

“without also giving them the power” to cancel or downgrade the registration of Affected Voters 

who fail to respond to a letter long after they registered.  Sw. Gas Corp. v. Mohave Cnty., 188 Ariz. 

506, 509 (App. 1997); see also, e.g., Sharp v. Bd. of Trs. of State Employees’ Ret. Sys., 5 N.E.3d 

188, 194–95 (Ill. App. Ct. 2014) (concluding that a state board was “not estopped from fixing 

errors it makes in its calculation of pension benefits” but must “correct those mistakes within the 

35-day period provided for” by law, and “may not correct the error now” absent “statutory 

authority”). 

For these reasons, the statutory process for rejecting voter registration applications that are 

missing satisfactory evidence of citizenship does not apply to the Affected Voters. 

III. Arizona’s current list maintenance statutes do not authorize county recorders to 
cancel or downgrade registrations of Affected Voters without affirmative evidence 
that an Affected Voter is not a U.S. citizen. 

Another possible source of authority for county recorders to cancel or downgrade 

registrations of voters is Arizona’s list maintenance statutes.  The most relevant statute is A.R.S. 

§ 16-165(A)(10), which requires county recorders to cancel registrations of voters who are 
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confirmed to be “not a United States citizen,” after giving them notice and an opportunity to 

provide satisfactory evidence of citizenship.  Here is the statutory text: 

A.  The county recorder shall cancel a registration: 

10.  When the county recorder obtains information pursuant to this section and 
confirms that the person registered is not a United States citizen, including when 
the county recorder receives a summary report from the jury commissioner or jury 
manager pursuant to § 21-314 indicating that a person who is registered to vote has 
stated that the person is not a United States citizen. Before the county recorder 
cancels a registration pursuant to this paragraph, the county recorder shall send the 
person notice by forwardable mail that the person's registration will be canceled in 
thirty-five days unless the person provides satisfactory evidence of United States 
citizenship pursuant to § 16-166. The notice shall include a list of documents the 
person may provide and a postage prepaid preaddressed return envelope. If the 
person registered does not provide satisfactory evidence within thirty-five days, the 
county recorder shall cancel the registration and notify the county attorney and 
attorney general for possible investigation. 

A.R.S. § 16-165(A)(10) (emphasis added). 

By its terms, this statutory process applies only when there is affirmative evidence that a 

registered voter is “not a United States citizen”—not merely when there is a lack of satisfactory 

evidence of U.S. citizenship.  To illustrate, consider the example described in § 16-165(A)(10), 

when a county recorder “receives a summary report from the jury commissioner or jury manager 

. . . indicating that a person who is registered to vote has stated that the person is not a United 

States citizen.”  In that example, the county recorder would have evidence that a voter is not a U.S. 

citizen—specifically, a summary of information derived from juror questionnaires completed by 

prospective jurors—not just lack of satisfactory evidence of citizenship.  Similarly, consider a 

nearby statute that directs the Secretary of State to compare voter registration records with 

Arizona’s “driver license database” and then to notify a county recorder if a voter “is not a United 
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States citizen.”  A.R.S. § 16-165(G).  In that example, as before, the county recorder would have 

evidence that a voter is not a U.S. citizen, not just lack of satisfactory evidence of citizenship.12 

The difference between lack of satisfactory evidence of U.S. citizenship and affirmative 

evidence of non-citizenship is further demonstrated in a nearby statute, which directs county 

recorders to compare people who were “registered to vote without satisfactory evidence of 

citizenship” with “the systematic alien verification for entitlements program maintained by the 

United States citizenship and immigration services” (known as “SAVE”).  A.R.S. § 16-165(I).  

The SAVE program can, in some situations, provide evidence that a person is not a U.S. citizen, 

as described in Arizona’s Elections Procedures Manual.  See 2023 Ariz. Election Procedures 

Manual at 9–11, 43 (explaining how SAVE works).  If a mere lack of satisfactory evidence of U.S. 

citizenship were equivalent to affirmative evidence of non-citizenship, this statutory provision 

would be unnecessary.  The statutes must be interpreted in a way that distinguishes between lack 

of satisfactory evidence of citizenship and affirmative evidence of non-citizenship, to ensure that 

no provision is “inert, redundant, or trivial.”  Arizonans for Second Chances, Rehab., & Pub. Safety 

v. Hobbs, 249 Ariz. 396, 406 ¶ 28 (2020) (citation and internal quotation marks omitted). 

Here, there is no affirmative evidence that the Affected Voters as a class are not U.S. 

citizens.  Rather, as the Secretary of State and the Maricopa County Recorder both acknowledged 

to the Arizona Supreme Court, “most of the Affected Voters likely are citizens,” and “all of the 

                                                           
12 As mentioned above, since at least 2000, MVD has tracked which licensees proved their 
authorized presence in a way that indicates they are not U.S. citizens.  See Ariz. Op. Att’y Gen. 
No. I05-001, 2005 WL 436194, at *2 (Feb. 4, 2005); see also 2023 Ariz. Elections Procedures 
Manual at 8 (explaining that, if MVD records show that a voter registration applicant proved 
authorized presence in a way that showed non-U.S. citizenship, the county recorder will not 
register the person until proof of citizenship is provided). 
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Affected Voters have attested under penalty of perjury to being United States citizens.”  Richer, 

2024 WL 4299099, at *2 (quoting joint statement of facts). 

For this reason, A.R.S. § 16-165(A)(10) does not authorize county recorders to cancel or 

downgrade registrations of Affected Voters based on a mere lack of satisfactory evidence of U.S. 

citizenship.  See Horne, 2025 WL 1982692, at *3 n.3 (“A statute’s expression of one or more items 

of a class indicates an intent to exclude all items of the same class which are not expressed.” 

(citation and internal quotation marks omitted)).  The Arizona Supreme Court reached the same 

conclusion, stating that A.R.S. § 16-165(A)(10) “does not authorize county recorders to modify 

the Affected Voters’ registration record to deny the right to vote in Arizona elections unless they 

provide [documentary proof of citizenship].”  Richer, 2024 WL 4299099, at *2. 

However, the Arizona Supreme Court went on to suggest that A.R.S. § 16-165(A)(10) 

could play a role in how county recorders treat “individual voters.”  Specifically, the Court 

observed that the statute “recognizes the right of any voter to notice and an opportunity to contest 

any determination of a voter’s ineligibility,” and then stated that a “county recorder can therefore 

proceed with respect to individual voters under § 16-165(A)(10) as long as the provision’s due 

process requirements are followed.”  Richer, 2024 WL 4299099, at *3 (emphasis added). 

The precise meaning of this statement by the Arizona Supreme Court has been debated by 

county recorder offices.  In view of the overall statutory scheme, the Court’s statement is best 

understood as follows: 

First, county recorders have implied authority to use tools at their disposal to try to confirm 

whether the Affected Voters are U.S. citizens, including by asking Affected Voters to voluntarily 

provide satisfactory evidence of citizenship.  Given the circumstances, such efforts are “fairly 

implied from, and are necessary for, the complete exercise” of county recorders’ express powers 
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of list maintenance with respect to U.S. citizenship.  Horne, 2025 WL 1982692, at *3 (citation and 

internal quotation marks omitted). 

Second, if an Affected Voter responds by providing satisfactory evidence of U.S. 

citizenship, that should dispel any doubt.  In contrast, if an Affected Voter acknowledges that he 

or she is not a U.S. citizen or otherwise provides affirmative evidence of non-citizenship, then the 

county recorder may initiate a notice and cancellation process based on having obtained 

information and confirming that the voter is “not a United States citizen.”  A.R.S. § 16-165(A)(10). 

Third, if an Affected Voter simply does not respond to a county recorder’s request for 

satisfactory evidence of citizenship, or responds in a way that neither provides evidence of 

citizenship nor provides evidence of non-citizenship, that would not suffice to initiate a notice and 

cancellation process.  This is because the county recorder would not have obtained information or 

confirmed that the voter is “not a United States citizen.”  A.R.S. § 16-165(A)(10).  There are 

innocent reasons why an Affected Voter may not respond to a county recorder’s request, including 

not seeing the request, not fully understanding the request, or perhaps even suspecting that the 

request is not genuinely from the same government office that successfully registered the voter 

years ago.  County recorders have neither express nor implied authority to cancel or downgrade 

the voter’s registration in that situation.  It is entirely “possible to suppose” that the Legislature 

“intended to give counties the power” to cancel registrations of voters who are confirmed to be not 

U.S. citizens, “without also giving them the power” to cancel or downgrade registrations of 

Affected Voters for whom there is no evidence of non-citizenship.  Sw. Gas Corp., 188 Ariz. at 

509.  Indeed, that is the implication of A.R.S. § 16-165(A)(10), because “[w]hen a statute limits a 

thing to be done in a particular mode, it includes a negative of any other mode.”  Christensen v. 

Harris Cnty., 529 U.S. 576, 583 (2000) (citation and internal quotation marks omitted). 
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For these reasons, Arizona’s list maintenance statutes currently do not authorize county 

recorders to cancel or downgrade registrations of Affected Voters without affirmative evidence of 

non-citizenship. 

Conclusion 

Under current Arizona law, county recorders must maintain the existing registration status 

of the Affected Voters unless there is affirmative evidence of ineligibility, such as evidence that a 

specific voter is not a U.S. citizen.  If a county recorder has affirmative evidence of non-citizenship, 

the county recorder must follow the procedural protections of A.R.S. § 16-165(A)(10) before 

cancelling a voter’s registration.  The mere fact that an Affected Voter does not respond to a post-

registration request for satisfactory evidence of citizenship is not affirmative evidence of non-

citizenship and does not authorize a county recorder to cancel the voter’s registration, in whole or 

in part, including by downgrading the registration from full-ballot status to federal-only status. 

* * * 

 

 
Kris Mayes 
Attorney General 
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Nonpartisan local reporting on elections and voting 
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Become a Votebeat sponsor 

ELECTION SECURITY NONCITIZEN VOTING FACTS PROOF OF CITIZENSHIP TO VOTE 

Maricopa County investigated 60 suspected 
noncitizen voters. 52 are citizens, 8 are not. 
The voters were flagged earlier this year by a federal voter verification tool that is known to produce false 
positives, and Recorder Justin Heap referred them to county prosecutors for review. 

By Sasha Hupka I September 28, 2026, 2:19pm MST 

" f • 1n REPUBLISH 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

Rachel Mitchell, former chief of the Special Victims Division of the Maricopa County Attorney's Office in Arizona, listens to 
testimony at a U.S. Senate judiciary Committee hearing. Mitchell, now the top prosecutor in Maricopa County, announced on 
Monday that her office had completed a monthslong investigation into 60 suspected noncitizens who had cast ballots in prior 
elections. I (Erin Schaff-Pool/Getty Images) 

Votebeat is a nonprofit news organization reporting on voting access and election 

administration across the U.S. Sign up for Votebeat Arizona's free newsletter here. 

Update, Sept. 28, 5 p.m. MST: This story has been updated with a statement from 

Maricopa Counry Recorder Justin Heap. 

Most Maricopa County voters flagged as potential noncitizens by an error-prone 

federal system are citizens after all, according to county detectives. 

Rachel Mitchell, the county's top prosecutor, said on Monday her office had completed 

a monthslong investigation into 60 suspected noncitizens who had cast ballots in 

prior elections. 
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Of those, she said 52 were citizens, and eight were not. Mitchell, a Republican, said all 

but one of the noncitizen voters appeared to have been erroneously registered while 

renewing their driver's licenses. 

By Arizonans, for Arizonans. 
Be in the know about election security practices and more voting news across the state. Get on­

the-ground reporting from Sasha Hupka in her free newsletter. 

Email (required) 

SIGN ME UP 

By signing up, you agree to our Privacy Notice and European users agree to the data transfer policy. You may also receive occasional messages 

from sponsors. 

It's unclear whether those individuals could face formal criminal charges. Mitchell did 

not announce charges on Monday, but wouldn't rule out doing so. 

Her announcement comes after Maricopa County Recorder Justin Heap, a Republican, 

referred 207 individuals to county and state prosecutors for review in the spring. He 

identified the potential noncitizens on the county's voter roll while attempting to 

confirm the citizenship status of 61,681 voters impacted by a longstanding state 

record-keeping error. 

The database that flagged the voters as noncitizens - called Systematic Alien 

Verification for Entitlements, or SAVE - has repeatedly proven to be unreliable. 

Maintained by the U.S. Department of Homeland Security, SAVE was originally used 

to check immigrants' eligibility for public benefits but was revamped and expanl:ied 
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last year to be used as a mass voter verification tool. However, it has produced false 

positives in several states. 

In June, a federal judge blocked the use of the overhauled tool over concerns that it 

threatened both privacy and voting rights, but the U.S. Supreme Court cleared the way 

for election officials to resume using the system in a decision last week. However, the 

ruling is unlikely to have a significant impact on the midterm elections because federal 

law bars election officials from removing voters en masse in the 90 days leading up to 

an election. 

Heap has never directly addressed whether he attempted to confirm the 207 voters' 

citizenship before forwarding them to prosecutors. In a statement on Monday 

afternoon, he said the county attorney's findings represented "a win for the integrity 

of our voter rolls and an example of the process working exactly as it should." He 

added that his office could not verify the voters' citizenship status "using the federal 

SAVE database or other records we have access to." 

Become a Votebeat sponsor 

So far, Mitchell has only looked at 60 of the 207 voters referred by Heap. The 

remaining 14 7 voters are still being investigated by her office and the Arizona Attorney 

General's Office. 

But her investigation's preliminary results appear to further confirm research and 

audits that have consistently shown that voting fraud is extremely rare. 

It also represents the continued fallout of the state driver's license system's 

longstanding problem tracking voters' citizenship. Mitchell called that a "systemic 
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flaw" and urged election officials, policymakers, and legislators to take steps to fix the 

issue. 

"Though our findings today would not change the outcome of any past election, every 

ineligible voter dilutes the vote of a citizen," she said. "It's crucial that we fix this going 

forward so that there are no doubts cast on the security and the results of our 

1 • " e ect1ons. 

Who are the noncitizens identified by the county attorney's office? 

Mitchell said five of the noncitizen voters registered without affiliating with a political 

party. Two others registered as Republicans, and one registered as a Democrat. 

She said the voters had cast ballots sporadically in general elections dating back to 

2012. Two voters also cast GOP ballots during the 2020 and 2022 state primaries, and 

two voters cast ballots in Glendale's 2025 special election. 

Mitchell said she found no evidence that those voters were attempting to sway a 

specific election. 

Of the eight noncitizens identified through county prosecutors' investigation, Mitchell 

said seven were registered to vote while updating their driver's licenses. She said the 

remaining noncitizen voter registered via a paper form. The individual had marked 

that they were not a citizen, she said, and it's unclear why they were registered to vote. 

Mitchell called for better training for clerks with the Arizona Department of 

Transportation's Motor Vehicles Division. 

"They should be asking someone if they want to register to vote before any form is 

filled out," she said, adding that the voters interviewed by detectives had no 

recollection of registering to vote or being asked whether they wanted to do so. "The 
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workers need to make it crystal clear that the information that they are gathering is for 

voter registration, and that the person must be a U.S. citizen." 

Become a Votebeat sponsor 

Mitchell said most of the non citizen voters had been registered to vote while visiting 

an MVD office in person, but noted investigators couldn't tell whether that location 

was an official MVD location or a third-party one. In Arizona, the state contracts with 

private companies to provide motor vehicle services, including issuing, renewing, and 

replacing driver's licenses. 

She suggested that lawmakers could help close the loophole in the state's driver's 

license and voter registration databases by requiring a record of who registers each 

voter -whether that be an MVD clerk, a worker at a third-party site, or a volunteer 

with a voter registration organization. 

Mitchell also noted that officials could try to more strongly bifurcate MVD records 

from voter registration records. Federal and state law require voters to have the 

opportunity to register to vote at the same time as they obtain a driver's license, she 

said, but statute doesn't require "that there be an overlapping of data." 

What's next for the investigated voters? 

After using the SAVE tool to identify the 207 voters as potential noncitizens, Heap 

placed them in "not eligible" status earlier this year. Voters in that status remain on 

the rolls, but they may not receive mail ballots and are required to show proof that 

they are a U.S. citizen before being allowed to vote. 
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In moving the voters to that status, Heap appeared to be using a process outlined in 

the state's election rulebook that applies to new registrants suspected of being 

non citizens, rather than following requirements in a state law that lays out how to 

notify and remove potential noncitizens who are already on the voter rolls. 

Several election experts and lawyers previously told Votebeat that his use of that 

process was questionable and may not meet legal requirements for notifying voters. 

Since then, records suggest those voters have remained in "not eligible" status.Janine 

Petty, senior director of voter registration at the county recorder's office, wrote in an 

email on Aug. 28 that the voters had been designated as "not eligible" and would 

remain there pending review by state and county prosecutors, unless they provided 

documents proving their citizenship. 

Heap's office did not respond to a question from Votebeat on how it would handle the 

60 voters already investigated by Mitchell. Heap said in a statement that "no final 

action" was taken regarding the voters' registration status prior to the completion of 

the investigation, seemingly suggesting that the citizen voters could be restored to 

full, active status on the county's rolls. 

Other states, including Texas, have scrambled to reinstate voters in the wake of 

discovering that citizens were incorrectly flagged by the SAVE system. 

It's unclear which process Heap will use to cancel the eight noncitizen voters 

identified by Mitchell's review. The process that led him to put the voters into "not 

eligible" status requires him to keep them in that status until the November election, 

and cancel them thereafter if they don't show proof of citizenship. But the process 

outlined in state law - the correct one for voters already on the rolls - would require 

him to send them a notice, wait 35 days for a response, and, if none came, cancel their 

registration. 



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

Become a Votebeat sponsor 

Meanwhile, the remaining 14 7 voters Heap referred to prosecutors are still under 

investigation. 

Mitchell said she split the pool of voters referred for review with Arizona Attorney 

General Kris Mayes, a Democrat. The county has about 20 individuals to investigate in 

addition to the 60 voters it has already reviewed, she said. The rest are being handled 

by state prosecutors. 

A source familiar with Mayes' investigation told Vote beat that it is close to finished -

and so far, state investigators are finding lots of citizens, similar to the county 

attorney's office. 

Sasha Hupka is a reporter for Votebeat based in Arizona. Contact Sasha at 

shupka@votebeat.org. 

~ 

The Latest 

Trump administration feud with California raises 
concerns president could try to intervene in the 
November election 
Justice Department acts to challenge as many as 20,000 California ballots 

as early voting is already underway 

By Dion Nissenbaum I Today, 6:48am MST 
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KRISTIN K. MAYES 
ATTORNEY GENERAL 

OFFICE OF THE ARIZONA ATTORNEY GENERAL 
CRIMINAL DIVISION 

 

 

2005 N. CENTRAL AVENUE, PHOENIX, ARIZONA 85004-1592•   602.542.3881   •      WWW.AZAG.GOV 

 
October 19, 2026 

 
VIA EMAIL 
 
The Honorable Justin Heap 
Maricopa County Recorder 
301 W. Jefferson Street, Suite 200 
Phoenix, Arizona 85003 
justin.heap@maricopa.gov  
 

Re: Restoration of Active or Inactive Status for Citizen Voters 
 
Dear Recorder Heap: 
 
As you may be aware, I and other attorneys from the Attorney General’s Office have been 
communicating with Maricopa County Attorney Rachel Mitchell and your attorneys in her office 
regarding the eligibility of voters that you referred for investigation this spring due to questions 
regarding their citizenship status.  As you are surely also aware, of the 60 individuals who had 
voted in past elections, the investigations conducted by MCAO and my office determined that 
52 of those voters are United States citizens.   
 
County Attorney Mitchell announced the results of the investigation on September 28, 2026.  
Despite the investigations confirming that these 52 voters are U.S. citizens, 24 of them remain 
in “Not Eligible” status.  This is of grave concern as the November 3, 2026 election draws near.  
Indeed, the Secretary of State’s office has informed us that 18 of these voters are participants 
in the Active Early Voting List, and your office should have mailed a ballot to them on October 7, 
2026.  A.R.S. § 16-542(C).  An additional voter is a UOCAVA voter, and your failure to send that 
voter a ballot 45 days before the election violated 52 U.S.C. § 20302(a)(8)(A).  This Friday is the 
last day that an early ballot can be mailed to a voter.  Accordingly, for the reasons explained 
more fully below, we demand that you immediately update the records of the 24 voters you have 
marked as “Not Eligible” to the status they had before you made that change, i.e., Active or 
Inactive.  
 
As my May 20, 2026 letter to you explained, placing voters in “Not Eligible” status pending 
adequate citizenship documentation did not comply with Arizona’s elections laws or the Elections 
Procedures Manual (EPM). Despite my explanation that you had no statutory authority to use 
the “Not Eligible” status, you persisted in doing so.  In a statement to the media about this, you 
asserted that “no final action” was taken regarding the voters’ registration status prior to the 

mailto:justin.heap@maricopa.gov
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Honorable Justin Heap 
October 19, 2026 
Page 2 
 

 

completion of the investigation.1  That investigation is now complete for 60 of the referred voters.  
Now that the election is two weeks away, continuing to treat them as “Not Eligible” will have the 
effect of denying these properly registered voters the opportunity to cast a ballot that is counted.  
You have no legal basis for disenfranchising these voters. 
 
As I explained in my May 20 letter, the EPM provides that “[w]hen a County Recorder obtains 
information pursuant to A.R.S. § 16-165 and confirms that a registrant is not a U.S. citizen . . . 
the County Recorder must cancel the registration, notify the registrant, and notify the County 
Attorney and Attorney General.”  2025 EPM, at 47 (emphasis added).  As the investigations that 
the Attorney General and County Attorney carried out affirmatively establish, 24 voters who 
remain in Not Eligible status are U.S. citizens.  Therefore, you have not confirmed that these 
voters are not U.S. Citizens, and you have no basis to prevent them from voting. 
  
Importantly, by your own admission, the 24 voters who remain in “Not Eligible” status were 
associated with the well-documented MVD-related issue.  But as the Attorney General has 
opined, if you do not have affirmative evidence that these the voters you identified are not U.S. 
citizens, Arizona law does not permit you to take steps to cancel or downgrade their voter 
registrations.  Ariz. Op. Atty. Gen’l I25-007, at 22-24 (attached). Keeping a voter’s registration in 
“Not Eligible” status throughout the voting period effectively cancels that voter’s registration 
without statutory authorization.  
 
In short, your refusal to restore the voting eligibility of these 24 voters is in direct violation of both 
A.R.S. § 16-165(A)(10) and the EPM.  We hope that you will do the right thing and immediately 
restore these voters to their previous Active or Inactive status and mail ballots to the AEVL and 
UOCAVA participants among the affected voters.  If you fail to do so, we are prepared to take 
further steps, up to and including instituting a mandamus action this week to protect these voters.  
 
Sincerely, 

 

Nicholas Klingerman 
Criminal Division Chief Counsel 
Arizona Attorney General’s Office 
 
Copy to: 
 
Sam Stone (sam.stone@maricopa.gov) 
Jeff Mason (jeff.mason@maricopa.gov) 
Thomas Liddy (liddyt@mcao.maricopa.gov) 
Joseph LaRue (laruej@mcao.maricopa.gov 

 
1 https://www.votebeat.org/arizona/2026/09/28/maricopa-county-suspected-noncitizen-voters-investigation-results-
save-heap-mitchell/  

https://www.votebeat.org/arizona/2026/09/28/maricopa-county-suspected-noncitizen-voters-investigation-results-save-heap-mitchell/
https://www.votebeat.org/arizona/2026/09/28/maricopa-county-suspected-noncitizen-voters-investigation-results-save-heap-mitchell/
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KRISTIN K. MAYES 
Attorney General 
Firm State Bar No. 14000 
 
Karen J. Hartman-Tellez (No. 021121) 
Kara Karlson (No. 029407) 
Nathan T. Arrowsmith (No. 031165) 
Kyle Cummings (No. 032228) 
2005 North Central Avenue 
Phoenix, Arizona 85004-2926 
Telephone: (602) 542-8323 
adminlaw@azag.gov (for court use only) 
Karen.Hartman@azag.gov 
Kara.Karlson@azag.gov 
Nathan.Arrowsmith@azag.gov 
Kyle.Cummings@azag.gov 
Attorneys for Plaintiffs 
 

 
ARIZONA SUPERIOR COURT 

 
MARICOPA COUNTY 

 
 

KRISTIN K. MAYES, in her official 
capacity as Arizona Attorney General; and 
ADRIAN FONTES, in his official 
capacity as Arizona Secretary of State, 
  

Plaintiffs, 
 
v. 
 
JUSTIN HEAP, in his official capacity as 
Maricopa County Recorder,   
 

Defendant. 
 

No.  
 
VERIFIED COMPLAINT  
FOR SPECIAL ACTION AND 
MANDAMUS RELIEF 
 
(Election Matter) 
 
(Expedited Relief Requested) 
 
 
 

Arizona Attorney General Kristin K. Mayes and Arizona Secretary of State Adrian 

Fontes, in their official capacities, bring this statutory special action against Justin Heap, 

in his official capacity as Maricopa County Recorder, pursuant to Ariz. R. P. Special Action 

3, 4(a)-(b) and A.R.S. § 12-2021.  This Court should accept special action jurisdiction in 

mailto:adminlaw@azag.gov
mailto:Kara.Karlson@azag.gov
mailto:Kyle.Cummings@azag.gov
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this matter affecting voting rights and issue mandamus relief by tomorrow afternoon, 

Thursday, October 22, 2026, directing Recorder Heap to (1) restore the prior voter 

registrations status of the 25 Affected Voters identified below,1 (2) immediately mail 

ballots to those affected voters who have requested them pursuant to Arizona law, and (3) 

issue regular (i.e., not provisional) ballots to any of the affected voters who appear in person 

to vote on or before election day. 

PARTIES 

1. Plaintiff Kristin K. Mayes is the Arizona Attorney General, acting in her 

official capacity.  Pursuant to A.R.S. § 16-1021, “[i]n any election for state office, members 

of the legislature, justices of the supreme court, judges of the court of appeals or statewide 

initiative or referendum the attorney general may enforce the provisions of [Title 16] 

through civil and criminal actions.”   

2. Plaintiff Adrian Fontes is the Arizona Secretary of State, acting in his official 

capacity.  Pursuant to A.R.S. § 16-142(A)(1), the Secretary is the state’s “chief election 

officer who is responsible for coordination of state responsibilities under the national voter 

registration act of 1993 [(the ‘NVRA,’  52 U.S.C. § 20501 et seq.)] and under the uniformed 

and overseas citizens absentee voting act [(‘UOCAVA,’ 52 U.S.C. § 20301, et seq.)].”  In 

addition, the Secretary is responsible for maintenance of the statewide voter registration 

database consistent with the NVRA and state law.  A.R.S. § 16-168(J).  Finally, the 

Secretary is responsible for issuing the state’s Elections Procedures Manual (the “EPM”), 

which has the force and effect of law, and which county election officials are required to 

follow.  A.R.S. § 16-452(A), (C). 

3. Defendant Justin Heap is the Maricopa County Recorder, acting in his 

official capacity.  Among Recorder Heap’s duties is registering voters and conducting voter 

                                              
1 Throughout this Complaint, the terms “Affected Voters” or “25 Affected Voters” 
describes the subset of voters that Recorder Heap referred to the Maricopa County 
Attorney’s Office and Attorney General’s Office for investigation of their citizenship 
status, and who those investigations confirmed are U.S. Citizens, but for whom Recorder 
Heap has  not restored their voter registration status. 
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registration list maintenance.  A.R.S. §§ 16-163, -165.  As relevant to this action for 

mandamus relief, Recorder Heap has a non-discretionary duty to (1) register eligible voters 

and (2) remove only ineligible voters from Maricopa County’s voter registration rolls, and 

(3) to provide early ballots to eligible voters, including voters entitled to the protections of 

UOCAVA.  Id.; A.R.S. §§ 16-542(C), -543. 

JURISDICTION AND VENUE 

4. Special action jurisdiction is appropriate because Recorder Heap has failed 

to perform a duty required by law for which he has no discretion.  Ariz. R. P. Special 

Actions 4(a).   

5. In addition, Recorder Heap is “proceed[ing] without, or in excess of, 

jurisdiction or legal authority.”  Ariz. R. P. Special Action 4(b). 

6. This Court may issue a writ of mandamus to Recorder Heap on this verified 

complaint to compel performance of an act which the law specially imposes as a duty, 

because there is not a plain, adequate and speedy remedy at law. 

7. Emergency relief is necessary because the last day to mail early ballots to 

voters is Friday, October 23, 2026 and election day is November 3, 2026.  See A.R.S. § 16-

542(E).  Without emergency relief, 25 registered voters in Maricopa County will be denied 

their right to vote. 

8. Venue is appropriate in this Court pursuant to A.R.S. § 12-401 and Ariz. R. 

P. Special Action 6(a)(1) because Maricopa County is where Recorder Heap has failed to 

take the non-discretionary actions that are the subject of this special action.  

GENERAL ALLEGATIONS 

9. Since January 24, 2005, Arizona law has required all people registering to 

vote for the first time in an Arizona county to provide satisfactory evidence of United States 

citizenship.  A.R.S. § 16-166(F).  All registrants must also sign a statement that they are a 

U.S. citizen and understand that executing a false registration is a class 6 felony.  A.R.S. § 

16-152(A)(14), (18), (19).  The most common form of evidence of citizenship is an Arizona 
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driver’s license or non-operating identification license (“AZDL”) number issued after 

October 1, 1996.  See A.R.S. § 16-166(F)(1). 

10. In 2024, former Maricopa County Recorder Stephen Richer identified an 

“administrative error,” which treated certain driver’s licenses initially issued before 

October 1, 1996, but reissued after that date as “satisfactory evidence of United States 

citizenship.”  Richer v. Fontes, No. CV-24-0221-SA, 2024 WL 4299099, at *3 (Ariz. Sept. 

20, 2024) (Decision Order); A.R.S. 16-166(F)(1). 

11. On or about February 13, 2026, Recorder Heap announced that he had run 

61,681 registered Maricopa County voters through the U.S. Department of Homeland 

Security’s Systematic Alien Verification for Entitlements (“SAVE”) system.  (See Ex. A, 

Apr. 2, 2026 letter from N. Klingerman to J. Heap).  On information and belief, those 

61,681 registered voters were among those affected by the administrative error at issue in 

Richer.  In the same announcement, Recorder Heap stated that he had discovered 137 

noncitizens through the SAVE review, including sixty who had voted in a previous 

election.  (Id.)   

12. On March 23, 2026, the Maricopa County Attorneys’ Office (“MCAO”) 

announced that Recorder Heap had referred 207 registered voters who he believed might 

be noncitizens for investigation and prosecution.  (Id.)  He did not refer those voters to the 

Arizona Attorney General’s (the “AGO”) at that time. 

13. A.R.S. § 16-165(A)(10) provides that “[w]hen the county recorder obtains 

information pursuant to this section and confirms that the person registered is not a United 

States citizen [the recorder shall cancel a registration].  Before the county recorder cancels 

a registration pursuant to this paragraph, the county recorder shall send the person notice 

by forwardable mail that the person’s registration will be canceled in thirty-five days unless 

the person provides satisfactory evidence of United States citizenship pursuant to § 16-166. 

. . . If the person registered does not provide satisfactory evidence within thirty-five days, 
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the county recorder shall cancel the registration and notify the county attorney and attorney 

general for possible investigation.” 

14. Accordingly, the plain language of the statute only permits the Recorder to 

change a voter from Active or Inactive status to Cancelled after (1) he receives information 

indicating a specific voter is not a citizen, (2) confirms that that voter is not a citizen, 

(3) sends a notice that gives the voter thirty-five days to provide “satisfactory evidence of 

citizenship,” and (4) receives no such evidence.  A.R.S. § 16-165(A)(10).2   

15. On April 2, 2026, the Attorney General’s Office (“AGO”) sent Recorder 

Heap a letter demanding that he comply with A.R.S. § 16-165(A)(10) and refer the alleged 

noncitizen registered voters to the AGO in addition to MCAO.  (Ex. A). 

16. On April 10, 2026, Recorder Heap responded to the AGO’s letter asserting 

that A.R.S. § 16-165(A)(10) did not apply because “no cancellations have occurred.”  (Ex. 

B, Apr. 10, 2026 letter from J. Heap to N. Klingerman).  Instead, Recorder Heap placed 

the alleged noncitizens into “Not Eligible” status pending resolution of the citizenship 

documentation requirement.  (Id.) 

17. “Not Eligible” is a temporary status, used only when a person is initially 

registering to vote.  A voter may be designated “Not Eligible” if that person has provided 

an AZDL and the Arizona Motor Vehicle Division (“AZMVD”) “records show that the 

registrant’s AZMVD record has a non-citizen authorized presence designation.”  See 2025 

EPM, at 9 (available at:  https://apps.azsos.gov/election/files/epm/2025/Election-

Procedures-Manual-2025--FINAL-12-22-25.pdf).  The “Not Eligible” status is also used 

for new registrants who provide a Naturalization Certificate Number, Citizenship 

Certificate Number, or Alien Registration Number as evidence of citizenship upon 

registration, pending verification.  Id. at 11-12; see also A.R.S. § 16-166(F)(4).   

                                              
2 Both Active and Inactive voters are entitled to cast a ballot.  However, Inactive voters 
cannot be mailed a ballot and must affirm their address to an election official before 
obtaining a ballot.  A.R.S. § 16-583(A). 

https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
https://apps.azsos.gov/election/files/epm/2025/Election-Procedures-Manual-2025--FINAL-12-22-25.pdf
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18. The 25 Affected Voters, however, have all been registered at least since 

2024, and many of them have been registered for decades.  They also provided an AZDL, 

not immigration records, as their evidence of citizenship, and their AZMVD records do not 

show a non-citizen authorized presence designation.  The “Not Eligible” status is therefore 

inapplicable to them. 

19. On May 20, 2026, the AGO wrote to Recorder Heap and explained that his 

actions, including the use of the “Not Eligible” status for the voters he had referred to 

MCAO for investigation, were not consistent with Arizona law.  (Ex. C, May 20, 2026 

letter from N. Klingerman to J. Heap).  Recorder Heap referred the voters whose citizenship 

status he questioned to the AGO on May 22, 2026. 

20. In Richer, the Arizona Supreme Court explained that Arizona law “includes 

no mechanism by which a county recorder may, years after a voter applied to vote and 

became registered to vote, remove the voter’s eligibility to vote a full ballot.”  Richer, 2024 

WL 4299099, at *3.  Yet that is precisely what Recorder Heap has done with the Affected 

Voters. 

21. Recorder Heap did not lack guidance on his duties in light of Richer.  After 

the “urgency of the 2024 General Election ha[d] subsided,” the Attorney General issued an 

opinion regarding how county recorders must address the voter registration status of voters 

affected by the administrative error at issue in Richer, as follows: 
 
County recorders currently have no legal authority to cancel registrations of 
the Affected Voters, in whole or in part, merely because of the error in 
Arizona’s voter registration system relating to the issuance date of licenses. 
Absent a change in the law, county recorders must maintain the existing 
registration status of each Affected Voter unless a recorder has 
affirmative evidence that a specific voter is ineligible to vote, such as 
evidence that the voter is not a U.S. citizen.  If a county recorder has 
affirmative evidence that a voter is not a U.S. citizen, the recorder may 
initiate a notice and cancellation process with respect to that voter, as 
provided by statute. 
 
County recorders may take steps to inquire whether the Affected Voters are 
U.S. citizens, including by asking them to provide satisfactory evidence of 
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citizenship.  If an Affected Voter responds by providing such evidence, that 
should dispel doubt.  But if an Affected Voter does not respond, the mere 
lack of response does not, under current law, authorize the county 
recorder to cancel the voter’s registration, in whole or in part.  

(Ex. D, Ariz. Op. Atty. Gen’l I25-007, at 2-3 (Aug. 18, 2025) (emphasis added)). 

22. The AGO eventually obtained information about the 207 voters, who 

Recorder Heap believed, based on information from SAVE, might be noncitizens and 

shared the work of investigating those registered voters’ citizenship status with MCAO. 

23. Investigators from the AGO spent hundreds of hours contacting the sixty 

Affected Voters who had previously cast a ballot and reviewing their voting and citizenship 

records.  On information and belief, MCAO investigators also spent hundreds of hours 

doing so.  Among the investigation efforts, AGO worked with the Arizona Department of 

Health Services to obtain vital records for the Affected Voters.  Twenty-two of the sixty 

had vital records establishing that they were born in Arizona.  Following that investigation, 

they concluded that the vast majority of those voters—at least fifty-two of them—are U.S. 

citizens. 

24. On September 28, 2026, MCAO announced that it had completed 

investigating the citizenship status of the sixty voters who Recorder Heap had referred and 

who had previously cast ballots in Arizona elections.  (Ex. E, Sasha Hupka, “Maricopa 

County investigated 60 suspected noncitizen voters.  52 are citizens, 8 are not.” Votebeat 

(Sept. 28, 2026)). 

25. County Attorney Rachel Mitchell reported that eight of the sixty voters were 

lawfully present in the United States, but were not citizens.  (Id.)  The AGO and MCAO 

investigations confirmed that the remaining fifty-two voters for whom they had completed 

investigation are U.S. citizens.  (Id.) 

26. Not only does the Recorder lack affirmative evidence of noncitizenship, the 

AGO and MCAO investigations obtained unrefuted evidence that those fifty-two registered 

voters are in fact U.S. citizens.  In view of this information, Plaintiffs expected that 
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Recorder Heap would immediately restore those voters to the status they had before he 

unlawfully changed their status to “Not Eligible.”   

27. Returning those voters to their previous status quickly was and is particularly 

important because the Recorder was required to send a ballot to those U.S. citizen Affected 

Voters who are on the Active Early Voting List on October 7, 2026.  See A.R.S. §§ 16-

542(C), -544(F).  In addition, the deadline to mail a ballot to one voter, who is covered by 

UOCAVA, had already passed when MCAO and the AGO completed their investigation.  

See 52 U.S.C. § 20302(a)(8)(A). 

28. Of the fifty-two voters who MCAO and the AGO have confirmed are U.S. 

citizens, Recorder Heap has returned 27 of them to Active status.  The 25 Affected Voters, 

however, remain in “Not Eligible” status.  (Ex. F, Oct. 19, 2026 letter from N. Klingerman 

to J. Heap).3 

29. Over the last two weeks, attorneys from the AGO have communicated with 

attorneys at MCAO repeatedly about the status of the 25 remaining Affected Voters still 

designated as “Not Eligible.”  At no time during those communications has Recorder Heap, 

through his representatives, asked for any information about the 25 Affected Voters or 

provided a lawful basis for refusing to correct their voter registration status. 

30. On October 19, 2026, the AGO sent Recorder Heap a letter demanding that 

he immediately update the records of the 25 Affected Voters that he had unlawfully 

designated as “Not Eligible” to the status they had before the change, i.e., Active or 

Inactive.  (Id.)  As of the filing of this action, Recorder Heap has neither responded to the 

AGO’s October 19 letter nor corrected the voter registration status of the 25 confirmed 

U.S. citizen Affected Voters. 

 

 
                                              
3 The AGO’s October 19, 2026 letter identified 24 voters still designated as “Not Eligible,” 
but the Secretary has since identified (a) one additional voter who was returned to Active 
status and mailed a ballot on or about October 16, and (b) two additional voters erroneously 
not identified in the October 19 letter. 
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CLAIM FOR RELIEF 

Count I:  Special Action (Mandamus) 

31. Plaintiffs incorporate the allegations in paragraphs 1-30 as if fully set forth 

herein. 

32. Courts may issue a writ of mandamus to any “person . . . on the verified 

complaint of the party beneficially interested, to compel, when there is not a plain, adequate 

and speedy remedy at law, performance of an act which the law specially imposes as a duty 

resulting from an office . . . .”  A.R.S. § 12-2021. 

33. Special action relief is appropriate when an officer has “failed to perform a 

duty required by law for which [he has] no discretion,” or has “proceeded, or threatened to 

proceed, without, or in excess of jurisdiction or legal authority.”  Ariz. R. P. Special Action 

4(a)-(b). 

34. Recorder Heap has only those powers conferred upon him by law. Ariz. 

Const. art. 12, § 4. 

35. As relevant to the 25 Affected Voters at issue in this action, A.R.S. § 16-

165(A)(10) directs county recorders to cancel a voter’s registration only when the recorder 

“confirms that the person registered is not a United States citizen.” 

36. Furthermore, A.R.S. § 16-544(F) requires that “[n]ot later than the first day 

of early voting, the county recorder or other officer in charge of elections shall mail an 

early ballot to all eligible voters who are not listed as inactive and who are included on the 

active early voting list.”  For early ballots requested on a one-time basis, A.R.S. § 16-

542(C) requires that “[t]he county recorder or other officer in charge of elections shall mail 

the early ballot and the envelope for its return postage prepaid to the address provided by 

the requesting elector . . . no more than twenty-seven days before the election . . . and not 

later than the twenty-fourth day before the election.” 

37. Neither A.R.S. § 16-165 nor any other statute gives Recorder Heap discretion 

to cancel or downgrade a U.S. citizen Affected Voter’s registration.  (Ex. D, at 23).  Rather, 
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as relevant here, Recorder Heap has a non-discretionary duty to maintain an already 

registered voter’s Active or Inactive status unless and until he has confirmed that the voter 

in not a U.S. citizen.  A.R.S. § 16-165(A)(10). 

38. The AGO and MCAO investigations of the Affected Voters demonstrated 

conclusively that the 25 Affected Voters still designated as “Not Eligible” are U.S. citizens, 

meaning that Recorder Heap has not confirmed that these voters are not U.S. citizens. 

39. The EPM has the force and effect of law.  A.R.S. § 16-452. 

40. Refusal to follow the EPM is a clear and plain violation of Arizona law.  

A.R.S. § 16-452(C); see also Ariz. Public Integrity All. v. Fontes (“AzPIA”), 250 Ariz. 58, 

63, ¶ 16 (2020) (ordering county recorder to comply with the EPM because, “[o]nce 

adopted, the EPM has the force of law; any violation of an EPM rule is punishable as a 

class two misdemeanor.”). 

41. The EPM permits the use of the “Not Eligible” status only upon initial 

registration and only if the registrant used naturalization or other immigration records as 

evidence of U.S. citizenship or has an AZMVD record that affirmatively discloses a 

noncitizen status.  EPM, at 9, 11. 

42. Because A.R.S. § 16-165(A)(10) and the EPM give Recorder Heap no 

discretion to effectively cancel the voter registrations of the 25 Affected Voters by deeming 

them “Not Eligible” through the date of an election, mandamus relief to require Recorder 

Heap to immediately restore their previous voter registration status is warranted.  Recorder 

Heap’s nondiscretionary duty is clear here—and he is simply refusing to follow the law.   

43. Unless the 25 Affected Voters’ registration status is immediately restored, 

those voters will be denied their constitutional right to vote in the 2026 general election.  

See Ariz. Const. art. 2, § 21.  “To deny the right to vote, where one is legally entitled to do 

so, is to do violence to the principles of freedom and equality.”  Harrison v. Laveen, 67 

Ariz. 337, 342 (1948).  The violation of this “most basic civil right,” is indisputably 

irreparable harm.  Id.   



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

 
 

11 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  

44. As the state’s chief election officer with specific authority over lawful 

maintenance of its voter registration rolls, it is the Secretary’s duty to protect eligible voters 

from unlawful disenfranchisement.  As the state’s officer charged with enforcing Title 16 

of Arizona law, including A.R.S. § 16-165(A)(10) and the EPM through enforcement of 

A.R.S. § 16-452(C), it is the Attorney General’s duty to ensure that county officials are not 

unlawfully disenfranchising Arizona voters.  As such, Plaintiffs are beneficially interested 

in this matter A.R.S. § 12-2021. 

45. County recorders must update voters’ registration records up through 7:00 

pm on election day, and Recorder Heap has already corrected the registration records of 29 

of the Affected Voters, including one late last week, which demonstrates the absence of 

any hardship to Defendant. 

46. Accordingly, the balance of hardships and public interest sharply favor the 

relief that Plaintiffs seek in this case. See AZPIA, 250 Ariz. 58, 64 (2020) (explaining that 

plaintiffs satisfied the injunctive relief standard in a mandamus action to compel a county 

official to perform his legal duty).   

47. In addition to a writ of mandamus, an injunction barring Recorder Heap from 

preventing the Affected Votes from casting a ballot that will be counted.   

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs Arizona Attorney General Kris Mayes and Arizona 

Secretary of State Adrian Fontes, in their official capacities, respectfully request that this 

Court, on an expedited basis: 

A.  Issue a writ of mandamus compelling Recorder Heap to carry out his 

nondiscretionary duty to immediately restore the 25 Affected Voters to the voter 

registration status they had before he changed their status to “Not Eligible.” 

B. Issue a writ of mandamus compelling Recorder Heap to mail early ballots to 

the seventeen Affected Voters who are participants in the Active Early Voting List and the 

one UOCAVA voter. 
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C.  Issue an order enjoining Recorder Heap from requiring any of the twenty-

five Affected Voters who appear to vote in person during early voting to vote a provisional 

ballot, and instead requiring that such voters be issued a regular ballot. 

D. Issue an order, in the event any of the Affected Voters casts a provisional 

ballot, enjoining Recorder Heap from failing to approve for tabulation such provisional 

ballot on the basis that the Affected Voter is or was in “Not Eligible” status from the time 

these voters were referred to MCAO. 

E.  Award Plaintiffs their reasonable attorneys’ fees and costs pursuant to A.R.S. 

§§ 12-348.01, -2030, and any other applicable law; and 

F.  Order whatever other relief this Court deems just and proper. 

 

RESPECTFULLY SUBMITTED this 21st day of October, 2026: 
 
Kristin K. Mayes 
Attorney General 
 

 
/s/Karen J. Hartman-Tellez    
Karen J. Hartman-Tellez 
Kara Karlson 
Nathan T. Arrowsmith 
Kyle Cummings 
Assistant Attorney General  
Attorneys for Plaintiffs 
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I have read the foregoing eomplaint and verify that the facts stated in it are true to 

4 the best ofmy knowledge and belief, except as to those matters alleged on information and 

5 belief, and as to them, I believe them to be true. 
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EXECUTED this 21st day of October, 2026. 

V tn1l~GU,~1,,0uuz£( 
Tonia K.1\umell 
Deputy Assistant Secretary of State 
Voter Registration, Government Relations & 
Special Projects 
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FILED this 21st day of October 2026. 
 
COPIES delivered via email  
this 21st day of October 2026, to: 
 
Justin Heap, Maricopa County Recorder 
Sam Stone 
Jeff Mason 
Maricopa County Recorder’s Office 
300 West Jefferson Street 
Suite 200 
Phoenix, Arizona 85003 
justin.heap@maricopa.gov 
sam.stone@maricopa.gov 
jeff.mason@maricopa.gov  
 
Rachel Mitchell, Maricopa County Attorney 
Thomas P. Liddy 
Joseph E. LaRue 
225 West Madison Street 
Phoenix, Arizona 85003 
rachel.mitchell@mcao.maricopa.gov 
liddyt@mcao.maricopa.gov 
laruej@mcao.maricopa.gov 
 
 
 
By: /s/ Karen J. Hartman-Tellez 
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mailto:sam.stone@maricopa.gov
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KRISTIN K. MAYES 
Attorney General 
Firm State Bar No. 14000 
 
Karen J. Hartman-Tellez (No. 021121) 
Kara Karlson (No. 029407) 
Nathan T. Arrowsmith (No. 031165) 
Kyle Cummings (No. 032228) 
2005 North Central Avenue 
Phoenix, Arizona 85004-2926 
Telephone: (602) 542-8323 
adminlaw@azag.gov (for court use only) 
Karen.Hartman@azag.gov 
Kara.Karlson@azag.gov 
Nathan.Arrowsmith@azag.gov 
Kyle.Cummings@azag.gov 
Attorneys for Plaintiffs 
 

 
ARIZONA SUPERIOR COURT 

 
MARICOPA COUNTY 

 
 

KRISTIN K. MAYES, in her official 
capacity as Arizona Attorney General; and 
ADRIAN FONTES, in his official 
capacity as Arizona Secretary of State, 
  

Plaintiffs, 
 
v. 
 
JUSTIN HEAP, in his official capacity as 
Maricopa County Recorder,   
 

Defendant. 
 

No.  
 
APPLICATION FOR  
ORDER TO SHOW CAUSE 
 
(Election Matter) 
 
(Expedited Relief Requested) 
 
 
 

Pursuant to Ariz. R. P. Special Actions 7(c) and Ariz. R. Civ. P. 7.3, Arizona 

Attorney General Kris Mayes and Arizona Secretary of State Adrian Fontes, in their 

official capacities, respectfully request that this Court promptly enter an Order to Show 

Cause requiring Defendant Maricopa County Recorder Justin Heap to show cause why the 

mailto:adminlaw@azag.gov
mailto:Kara.Karlson@azag.gov
mailto:Kyle.Cummings@azag.gov
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relief sought in the Verified Complaint for Special Action and Mandamus Relief should 

not be granted.  A proposed form of order is submitted herewith. 

Because this is a statutory special action and a show cause procedure is being used, 

“the court must set an expedited response date and may set a hearing on the application, as 

provided in Rule 7.3 of the Rules of Civil Procedure.”  Ariz. R. P. Special Action 7(c).  

Time is of the essence in this matter that involves the voting rights of twenty-five Maricopa 

County voters who will be denied their right to vote in the 2026 general election absent 

relief from this Court.   

Specifically, Plaintiffs request that the Court order that:  (1) Defendant shall file a 

response to Plaintiff’s Verified Complaint for Special Action and Mandamus Relief by no 

later than October 22, 2026 at 5:00 pm; (2) Plaintiffs may file a reply, if they so choose, by 

no later than October 23, 2026 at 12:00 pm; and (3) Defendant shall appear at the earliest 

date and time available to the Court to show cause why the requested relied should not be 

granted.   

As detailed in the Verified Complaint, this is a special action to compel Recorder 

Heap to restore the prior voter registration status of twenty-five U.S. citizen voters who he 

has unlawfully designated as “Not Eligible.”  Recorder Heap must also be compelled to 

mail ballots to those voters among the twenty five Affected Voters who have requested 

them by virtue of their participation in the Active Early Voter List, as required by the 

Uniformed and Overseas Citizens Absentee Voting Act, 52 U.S.C. 20301 et seq., or as 

otherwise required by Arizona law.  E.g. A.R.S. § 16-542. 

Special action relief is appropriate when an officer has failed “failed to perform a 

duty required by law for which he has no discretion” or is “proceed[ing] without, or in 

excess of, jurisdiction or legal authority.”  Ariz. R. P. Special Action 4(a)-(b).  That is 

exactly the case here.  Specifically, without confirming that the twenty-five Affected 

Voters are not U.S. citizens, and without legal authority, Recorder Heap changed their voter 

registration status from “Active” or “Inactive” to “Not Eligible.”  See A.R.S. §16-
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165(A)(10); Ariz. Op. Atty. Gen’l I25-007, at 23 (Aug. 18, 2025).  Now, even though 

investigations by the Attorney General’s Office and the Maricopa County Attorney’s 

Office have confirmed that the twenty-five Affected Voters are, in fact, U.S. citizens, 

Recorder Heap has steadfastly refused to correct their voter registration records.  To date 

this has had the effect of violating those voters’ rights to receive an early ballot by mail on 

the statutorily mandated schedule and risks preventing them from casting a ballot that will 

be counted at all, if they seek to vote in person on or before election day on November 3, 

2026. 

This threat to the voting rights of the twenty-five Affected Voters’ was created by 

Recorder Heap’s failure to follow the law.  In particular, after former Maricopa County 

Recorder Stephen Richer identified an administrative error that affected approximately 

200,000 long-registered Arizona voters in 2024, the Arizona Supreme Court explained that 

Arizona law “includes no mechanism by which a county recorder may, years after a voter 

applied to vote and became registered to vote, remove the voter’s eligibility to vote a full 

ballot.”  Richer v. Fontes, No. CV-24-0221-SA, 2024 WL 4299099, at *3 (Ariz. Sept. 20, 

2024) (Decision Order).  Yet that is precisely what Recorder Heap has done with the 

Affected Voters.  While Recorder Heap has framed his action as not final because he did 

not cancel the Affected Voters’ voter registrations, keeping them in “Not Eligible” status 

through the deadline to mail early ballots and potentially through the November 3, 2026 

election will disenfranchise those voters. 

The Affected Voters are part of a discrete group of Arizona voters, who Arizona 

county recorders may ask for information about their citizenship status, but are barred from 

canceling the voter’s registration, in whole or in part, even if the voter does not provide the 

requested information.  Ariz. Op. Atty. Gen’l I25-007, at 3 (Aug. 18, 2025).  Instead, a 

recorder must maintain the Affected Voters’ existing registration status unless the 

“recorder has affirmative evidence that a specific voter is ineligible to vote, such as 

evidence that the voter is not a U.S. citizen.”  Id. at 2.  Recorder Heap has no such evidence  
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and therefore no legal authority to do anything but maintain their registration status before 

the unlawful switch to “Not Eligible.” 

Absent this Court’s prompt intervention, the twenty-five Affected Voters will be 

illegally denied their right to vote in the November 3, 2026 general election.  The Recorder 

has refused to voluntarily undertake his statutory duty, so must be ordered to do so. 

RESPECTFULLY SUBMITTED this 21st day of October, 2026: 
 
Kristin K. Mayes 
Attorney General 
 

 
/s/ Karen J. Hartman-Tellez   
Karen J. Hartman-Tellez 
Kara Karlson 
Nathan T. Arrowsmith 
Kyle Cummings 
Assistant Attorneys General  
Attorneys for Plaintiffs 
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FILED this 21st day of October 2026. 
 
COPIES delivered via email  
this 21st day of October 2026, to: 
 
Justin Heap, Maricopa County Recorder 
Sam Stone 
Jeff Mason 
Maricopa County Recorder’s Office 
300 West Jefferson Street 
Suite 200 
Phoenix, Arizona 85003 
justin.heap@maricopa.gov 
sam.stone@maricopa.gov 
jeff.mason@maricopa.gov  
 
Rachel Mitchell, Maricopa County Attorney 
Thomas P. Liddy 
Joseph E. LaRue 
225 West Madison Street 
Phoenix, Arizona 85003 
rachel.mitchell@mcao.maricopa.gov 
liddyt@mcao.maricopa.gov 
laruej@mcao.maricopa.gov 
 
 
 
By: /s/ Karen J. Hartman-Tellez 
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