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INTRODUCTION

The Court is undoubtedly familiar with the procedural history and claims in
this extraordinary case. See Appellees’ Opp. to Motions for Stay, California v.
USPS, Nos. 26-1987, 26-1991 (Sept. 1, 2026). Under the challenged rule, see 91
Fed. Reg. 54966 (Aug. 26, 2026), ballots will not be delivered to voters unless a
voter-specific Intelligent Mail barcode (IMb) printed on outgoing and return ballot
envelopes matches the IMb uploaded to USPS’ database. To comply, state and
local officials would have to obtain USPS approval of new ballot-envelope
designs; purchase new envelopes to replace those already ordered; develop and
upgrade technological systems to generate IMbs; upload voter-specific information
to USPS’ online portal—a portal that is not yet even operational; ensure that
ballots each have the proper IMb for the intended recipient; train state and county-
level officials on how to undertake each of these tasks; and attempt to educate
voters on USPS’ massive changes—all in just the few short weeks before the
November elections. See, e.g., Dkt. 156 at 32-43.! The district court has now
preliminarily enjoined this rule for purposes of this year’s elections. And in at
least two States—North Carolina and Wisconsin—officials have begun mailing

ballots to voters under their ordinary laws and processes.

! All citations to the docket are to the district court docket in the plaintiff
States’ case, unless otherwise noted.
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There is no basis for a stay pending appeal. USPS’ rule is both substantively
and procedurally defective. And the preliminary injunction prevents catastrophic
harm to the States and their voters. Indeed, allowing the rule to take effect for this
year’s elections would be “an unmitigated disaster.”® That was the phrasing
recently used by Utah’s Lieutenant Governor, who serves as the State’s top
elections official. There is also a growing recognition in other non-plaintiff States
like Florida and Ohio that implementation of the rule this year would lead to chaos
and disenfranchisement. See, e.g., infra p. 27. Declarations in the record from
over two dozen officials—including the Chair of the Wisconsin Elections
Commission, who was appointed by the Republican Speaker of the Wisconsin
Assembly, see Dkt. 100-1—confirm such fears. In some States, unrebutted
evidence establishes that compliance with USPS’ rule would be impossible ahead
of the midterms, meaning that millions of voters would not be able to cast mail
ballots and some would not be able to vote at all. In the remaining States, the
rule’s chaotic, error-prone rollout would threaten to deny many more voters the
ability to vote. To prevent USPS’ ultra vires new rule from inflicting such

extraordinary harms on our democracy, the Court should deny the requested stay.

2 McKellar, Utah Clerks Don’t Expect Lawsuits Over Trump’s Mail-In
Voting Rule to Impact Elections This Year, Utah News Dispatch (Aug. 27, 2026),
https://tinyurl.com/bdz8p6u3.
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ARGUMENT
I. APPELLANTS ARE UNLIKELY TO SUCCEED ON THE MERITS

A. USPS Lacks Statutory and Constitutional Authority for Its
Unprecedented New Rule

1. A federal agency “‘literally has no power to act’ . . . unless and until
Congress authorizes it to do so.” FEC v. Cruz, 596 U.S. 289, 301 (2022). That
principle is especially clear in the context of federal elections because the
Constitution commits control to Congress and the States, not the Executive. See
U.S. Const. art. I, § 4, cl. 1. And here, none of the statutes invoked by defendants
even mention mail-ballot verification and non-delivery—Iet alone authorize USPS
to regulate those topics. Nor do they confer on USPS authority to virtually
eliminate mail voting on the eve of a major election in States where compliance
with the rule would be impossible. Infra pp. 21-24. The statutory provisions
invoked by defendants instead use generic language to grant USPS authority to
adopt “rules and regulations . . . as may be necessary in the execution of its
functions” and “provide for the collection, handling, transportation, [and] delivery”
of mail. 39 U.S.C. § 401(2); id. § 404(a)(1).

Such “humdrum” provisions, Biden v. Nebraska, 600 U.S. 477, 499 (2023),
cannot support USPS’ exercise of sweeping power over elections. Defendants’
interpretation of those provisions would grant USPS “virtually unlimited power,”

id. at 502, to severely restrict mail voting—not just for this year’s upcoming
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elections, when compliance is impossible or virtually impossible in many States,
but in all future elections. For instance, USPS could require a notarized signature
on the ballot envelope; require voters to deliver their ballots to a mail-processing
facility in person; or accept mail ballots only during a short period. And under
USPS’ theory, it could take any of these steps mere days before mail voting begins
in any election cycle. Such power would enable USPS to effectively enact a
nationwide policy against mail voting that “Congress has chosen not to enact
itself.” Biden, 600 U.S. at 503.

Congress has hardly been silent on the subject of mail voting. It has
addressed the issue multiple times—but only by requiring USPS to make mail
voting easier for States and voters. The National Voter Registration Act (NVRA)
requires USPS to afford favorable postage rates to election mail. See 39 U.S.C.

§ 3629. And the Uniformed and Overseas Citizens Absentee Voting Act
(UOCAVA) requires USPS to deliver eligible ballots “expeditiously and free of
postage.” Id. § 3406(a)(1). At the same time, Congress has repeatedly declined to
enact legislation that would allow USPS to treat ballots as nonmailable if they do
not have barcodes like those required under the rule at issue here. See, e.g., H.R.
5658, 118th Cong. (2023), https://perma.cc/9PXA-A4TS. And when Congress has

made major changes to voting laws, it has been careful to provide sufficient lead
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time to prevent interference with upcoming elections. See, e.g., 107 Stat. 77

(1993) (NVRA enacted in 1993, but effective 1995).
There is no “historical precedent” for “the breadth of authority that [USPS]

99 ¢

now claims,” “a telling indication that the [challenged rule] extends beyond the
agency’s legitimate reach.” NFIB v. OSHA, 595 U.S. 109, 119 (2022) (per curiam)
(internal quotation marks omitted); see, e.g., Dkt. 119-1 9 17. USPS’ prior
exercises of statutory authority have involved mundane topics like making sure
“[a] clear space [is] available on all mail for the address [and] postage,” Domestic
Mail Manual, 602.1.1; setting special “[p]eriodicals prices” for “publisher[s] or
registered news agent[s],” id. at 207.1.1; and allowing customers to “file an
indemnity claim for insured mail,” id. at 609.1.1. Even the examples of election-
specific policies discussed by defendants—such as “recommended,” non-
mandatory ballot-mail design features, “prioritization” of ballot mail, and delivery
of “absentee balloting materials” if a mailer does not “affix the necessary postage,”
U.S. Mot. 5, 12 (internal quotation marks omitted)—lack the sweeping features
and extreme consequences of the novel ballot-verification and non-delivery

scheme challenged here. The examples discussed by defendants also make it

easier for ballots to be delivered and returned. That is consistent with Congress’
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judgment, supra p. 4, and the bipartisan judgment of many States, that mail voting
should be encouraged.?

Appellants’ principal response is that the USPS rule is “modest.” E.g., U.S.
Mot. 1, 14; Interv. Mot. 9. In their view, the rule “regulates only how States must
design and label [ballot] envelopes™ and “requires States to provide information to
USPS.” U.S. Mot. 11. But “[l]abeling” the rule as modest “does not lessen its
effect.” Biden, 600 U.S. at 496. And USPS’ description omits the rule’s most
significant feature: USPS will refuse to deliver ballots that do not satisfy its
untested verification protocol. Defendants also ignore the overwhelming record
evidence that the rule will likely deny mail ballots to millions of voters. Infra
pp- 21-25. Giving USPS the authority to interfere with an imminent election in
that way would represent a ““‘transformative expansion in [its] regulatory
authority.”” West Virginia v. EPA, 597 U.S. 697, 724 (2022). “[C]lear
congressional authorization” is necessary before allowing USPS to take on that
novel role. Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014).

Appellants argue that this case does not resemble prior “major questions”
cases because it does not involve a question of economic or political significance.

See U.S. Mot. 14; Interv. Mot. 13. But the rule challenged here arguably has

3 See, e.g., Nat’l Conf. of State Legislatures, Table 18: States with Mostly
Mail Elections (Aug. 7, 2026), https://tinyurl.com/w8xchv7n.

6
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greater political significance than the subject of any of the Supreme Court’s prior
major-questions cases. Roughly one in three of all voters cast ballots by mail in
the November 2024 election. See U.S. Election Assistance Comm’n, Election
Admin. and Voting Survey, at 1i (June 2025), https://perma.cc/8J5Y-5TVN. And
because the rule’s verification and non-delivery requirements will make mail
voting impossible in some States while depriving many voters of mail ballots in
others, infra pp. 21-25, the rule will have a profound, calamitous impact on voting
rights. If that does not make this case one of “‘political significance,”” Biden, 600
U.S. at 502, it is hard to see what would. Cf. Bost v. Ill. State Bd. of Elections, 607
U.S. 71, 77 (2026) (“[T]he electoral process” is “‘of the most fundamental
significance under our constitutional structure.’”).

Yet another “telltale sign” that USPS has “transgressed its statutory authority”
1s that it is regulating well “outside its wheelhouse.” Biden, 600 U.S. at 518
(Barrett, J., concurring). USPS’ “day-in, day-out work,” id. at 519, of ensuring
“efficient postal services at fair and reasonable rates and fees,” 39 U.S.C. § 403(a),
hardly qualifies it to make complex judgments about elections administration.
Compare 52 U.S.C. § 20921 (establishing Election Assistance Commission). Yet
in the final rule’s text, USPS repeatedly invokes policy concerns about

“protect[ing] the integrity of federal elections.” E.g., 91 Fed. Reg. at 54969. And

USPS’ motion concedes that the purpose of the rule is to “help protect the integrity
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of federal elections.” U.S. Mot. 5-6. Indeed, that is the only basis USPS has ever
provided for the rule. Although plaintiffs’ challenge does not turn on the semantic
question whether the rule is best understood as “regulat[ing] state administration of
elections” or “regulat[ing] the mail,” U.S. Mot. 7, it is difficult to see how USPS
could conceive of the rule as anything other than an elections regulation when
election integrity is its sole policy justification.

The Court should thus be especially hesitant to conclude that Congress
intended to “delegate[ ] [the] ‘highly consequential power’”” that USPS claims.
Learning Res., Inc. v. Trump, 607 U.S. 229, 243 (2026) (plurality op.). The
Framers deliberately entrusted power over elections to Congress and the States, not
the Executive. See United States v. Gradwell, 243 U.S. 476, 485 (1917). And
where a case involves a “core congressional power,” Learning Res., 607 U.S. at
243, or threatens to “‘significantly alter the balance between federal and state

1X3

power,”” Congress must “‘enact exceedingly clear language,’” Ala. Ass’n of
Realtors v. Dep’t of Health & Hum. Servs., 594 U.S. 758, 764 (2021) (per curiam).

2. The new rule also lacks statutory authorization for an independent reason.
As USPS has acknowledged, only Congress has “authority to create new categories
of ‘nonmailable matter.”” 91 Fed. Reg. at 54974. Congress has exhaustively

delineated the specific categories of materials that USPS can lawfully refuse to

deliver. See, e.g., 39 U.S.C. §§ 3001-3018; id. § 3001(a). In other words, the
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power to define categories of nonmailable material “has been zealously watched
and strictly confined” by Congress. Hannegan v. Esquire, Inc., 327 U.S. 146, 156
n.18 (1946). The Supreme Court thus long ago held that USPS “cannot exclude or
refuse to deliver” mail unless specifically authorized by “some law of Congress.”
Am. Sch. of Magnetic Healing v. McAnnulty, 187 U.S. 94, 109 (1902).* And
critically here, Congress has not authorized USPS to treat ballots as nonmailable.
In its rulemaking, USPS’ principal response was that the new verification and
non-delivery policy does not qualify as a “mailability” restriction because it
imposes “conditions on the acceptance of mailable matter” without “prohibit[ing]
[anything] from being mailed altogether.” 91 Fed. Reg. at 54973-54974. But the
same could be said of many restrictions expressly treated as “mailability” rules by
Congress. See, e.g., 39 U.S.C. § 3001(n)(1) (“hazardous material is nonmailable”
unless “authorized by” conditions imposed by USPS); id. § 3001(g) (fragrance ad
samples nonmailable unless sealed in certain way); id. § 3010 (conditions on
mailing of sexually oriented ads). USPS cannot invent a definition of “mailability”
that ignores the way Congress has used the term. And it is telling that, when
members of Congress recently proposed legislation conditioning the delivery of

ballot mail on States’ use of trackable barcodes, they did so by proposing to amend

* See generally Esteras v. United States, 606 U.S. 185, 195 (2024) (when
Congress enumerates an “‘established series,’ . . . any ‘omission’ from that series
necessarily ‘bespeaks a negative implication’”).
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Title 39’s central mailability provision and designating noncompliant ballots as
“nonmailable.” H.R. 5658, 118th Cong. (2023), https://perma.cc/9PXA-A4TS.

The examples of delivery restrictions highlighted by USPS only confirm the
need for express congressional authorization of mailability rules. USPS focuses on
restrictions governing cremated remains and replica explosives. U.S. Mot. 9-10;
see Interv. Mot. 15. But Congress provided express authorization for those
restrictions. Specifically, it provided that all “mechanical, chemical, or other
devices or compositions . . . and all other natural or artificial articles, compositions,
or material which may kill or injure another, or injure the mails or other property
... are nonmailable,” 18 U.S.C. § 1716(a), unless mailed “in accordance with the
rules and regulations . . . prescribed by [USPS],” id. § 1716(j). Congress also
provided that USPS can limit the mailing of “any such articles” that “are not
outwardly or of their own force dangerous or injurious.” Id. § 1716(b).

USPS has long taken the position that Section 1716 provides the source of
authority for its restrictions on replica explosives and cremated remains.” That

longstanding position—which defendants apparently now disavow, see U.S. Mot.

> The cremated-remains and replica-explosives restrictions are included in
USPS regulations on “Restricted Matter,” which is defined to include “[a]rticles or
substances” “restricted by 18 U.S.C. § 1716(a).” USPS, Publication 52, ch. 1,
§ 122, https://perma.cc/ROSW-BAXS; see also id., ch. 2, § 211,
https://perma.cc/2J4D-GJQ3 (invoking 18 U.S.C. § 1716); id., ch. 4, §§ 434
(Replica or Inert Explosive Devices), https://perma.cc/YMA6-GHQY, 451.22
(Cremated Remains), https://perma.cc/RK6T-ET8B.

10
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13—was plainly correct. Replica explosives are “devices or compositions” that
threaten to “injure” USPS workers or “injure the mails or other property,” 18
U.S.C. § 1716(a), because “postal operations have been disrupted and facilities
have been evacuated when replica or inert explosive devices have been discovered
in the mail,” 75 Fed. Reg. 30300, 30300 (June 1, 2010). Cremated remains, like
other “[pJowders” subject to USPS mailability restrictions, threaten to “cause
soiling, damage, discomfort or destruction, upon escape (leakage).” 90 Fed. Reg.
9843, 9843 (Feb. 19, 2025). They therefore plainly qualify as “compositions” or
“material” which “may . . . injure the mails or other property.” 18 U.S.C.

§ 1716(a). To say that ballot mail “does not present the same concerns” (U.S. Mot.
10) as replica explosives and cremated remains—materials that threaten panic,
evacuations, postal-service disruptions, and property damage—is “a delicately put
understatement.” Watson v. RNC, 146 S. Ct. 2165, 2175 (2026).

Below, defendants also pointed to USPS’ authority to refuse to deliver
“unstamped election mail” or “a heavy package if the customer failed to pay
sufficient postage™ as analogues to the rule’s requirements. Dkt. 65 at 15.
Defendants now abandon that argument, likely because plaintiffs explained in
response that USPS enjoys express statutory authority to engage in those activities.

Under 39 U.S.C. § 404(a)(2), USPS may “prescribe . . . the amount of postage and

11
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the manner in which it is to be paid.” And under 39 U.S.C. § 3001(c)(1), “[m]atter
which . . . exceeds [USPS-devised] size and weight limits . . . is nonmailable.”®

Defendants now pivot to the remarkable claim that USPS’ new ballot non-
delivery scheme is analogous to the requirement that a delivery address appear
“*‘visible and legible’” on an envelope. U.S. Mot. 13-14. Defendants observe that
“there does not appear to be any specific statutory authority for” that requirement.
Id. Of course, an identifiable address is a necessary precondition to USPS’ ability
to “provide for the . . . delivery . .. of mail.” 39 U.S.C. 404(a)(1). And basic
postage formatting requirements have always been treated as different in kind from
restrictions concerning the mailability of specific materials. Otherwise, USPS
would have unlimited power to devise any new mailability restriction it wishes
without explicit statutory authority. That has not been the law for over a century,
see McAnnulty, 187 U.S. at 109, and once again, USPS has already acknowledged
that it lacks such authority, see 91 Fed. Reg. at 54974.

3. USPS does not dispute that plaintiffs may bring the foregoing challenge to
its authority, but argues that judicial review of the claim must be “narrowly

circumscribed” because the agency is “exempted . . . from Administrative

Procedure Act review.” U.S. Mot. 7 (citing 39 U.S.C. § 410(a)). Even if that were

6 Congress has also given USPS ample authority to address solicitations
directed toward “retirement communities” for purposes of “elder-abuse mail
scams.” U.S. Mot. 11; see, e.g., 39 U.S.C. §§ 3001(d), 3005(a)(1).

12
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true as a general matter, but cf. Air Courier Conf. of Am. v. Am. Postal Workers
Union, 498 U.S. 517, 522-523 (1991) (reserving the question), it is not the case
here. Review under the APA is plainly available for “proceedings concerning the
mailability of matter.” 39 U.S.C. § 3001(m). This rulemaking is a “proceeding.”
Indeed, USPS repeatedly referred to it that way. E.g., 91 Fed. Reg. at 54967-
59468. And for the reasons discussed above, supra pp. 8-12, the rulemaking
concerned “the mailability of matter.” See Dkt. 156 at 30-31 (concluding that 5
U.S.C. § 706(2) applies).

Regardless of the APA’s applicability here, USPS’ authority to issue the
challenged rule would still be subject to review. The Supreme Court has
repeatedly held that “plaintiffs may sue in equity without a congressionally-
provided cause of action to prevent an injurious action by a public officer.” Trump
v. Cook, 146 S. Ct. 2234, 2251 n.2 (2026) (internal quotation marks omitted). The
decision in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952),
provides a classic example: plaintiffs argued that the President’s seizure of steel
mills was ultra vires because it was “not authorized by an act of Congress or by
any constitutional provisions.” Id. at 583. Plaintiffs’ claim here—that USPS lacks
any statutory or constitutional basis for its rule—is materially indistinguishable.

According to USPS, plaintiffs can succeed on an “ultra vires” claim only if

they show that the rule violates a “specific prohibition” in a statute. U.S. Mot. 8

13
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(quoting NRC v. Texas, 605 U.S. 665, 681 (2025)). The Supreme Court, however,
has applied that standard only in cases where plaintiffs sued outside an otherwise
available judicial review scheme. See NRC, 605 U.S. at 680-682 (Hobbs Act);
Leedom v. Kyne, 358 U.S. 184, 187-188 (1958) (Wagner Act). By contrast, where
no alternative statutory review scheme is available, the Court has addressed lack-
of-authority claims without applying the NRC standard. See, e.g., Cook, 146 S. Ct.
at 2246-2251 & n.2; Learning Res., 607 U.S. at 248-255; Trump v. lllinois, 146

S. Ct. 432, 434 (2025); see also McAnnulty, 187 U.S. at 110. Defendants’ request
to apply the NRC standard fails to account for those cases. And if accepted,
defendants’ position would have extraordinary consequences: USPS would be free
to take enormously consequential actions contrary to law, and the judiciary would
be powerless to step in unless NRC’s high bar were satisfied.

B. The USPS Rule Is Also Procedurally Defective

Serious procedural flaws provide additional reasons to enjoin the new rule—
at least with respect to this year’s rapidly approaching midterm elections.
Although the district court declined to address these other arguments, Dkt. 156 at
31 n.36, they offer further reason to deny the stay, Cook, 146 S. Ct. at 2251 n.3

[1X3

(appellate courts ““‘revie[w] judgments, not statements in opinions’” and so—even
when considering a motion to stay a preliminary injunction pending appeal—

courts are not limited to “the reasons given by [a] lower court[]”).

14
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1. “One of the basic procedural requirements of administrative rulemaking is
that an agency must give adequate reasons for its decisions.” Encino Motorcars,
LLC v. Navarro, 579 U.S. 211, 221 (2016); see 5 U.S.C. § 706(2)(A). USPS
flouted that requirement here because it said “almost nothing” about its
consequential decision to apply the rule to the imminent November elections.
Encino Motorcars, 579 U.S. at 223. Although the agency briefly noted the
“logistical or financial difficulties [that] states may face complying with the rule,”
91 Fed. Reg. at 54985, the agency nowhere acknowledged the consequences of
States’ inability to comply with the rule in time for the November elections:
namely, the threat that millions of Americans will be deprived of their ability to
vote by mail and, in many cases, their ability to vote at all. Infra pp. 21-27. “[A]n
agency cannot simply ignore” such *“‘an important aspect of the problem’ before

it.” Ohio v. EPA, 603 U.S. 279, 292, 294 (2024). USPS had an obligation to

(133 29

address that problem and take ““‘accountability’” for the consequences of its

decision. DHS v. Regents of the Univ. of Cal., 591 U.S. 1, 22 (2020).

PN 14

Instead, USPS gave only passing mention to States’ “claims that immediate
implementation would prove impossible.” 91 Fed. Reg. at 54985. Nothing in the
final rulemaking suggests that the agency made any effort to evaluate the

plausibility of those claims. Rather, the rulemaking’s reference to “potential[] . . .

new costs” incurred by elections administrators, id. (emphasis added), suggests that
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USPS failed to actually evaluate States’ concerns on this score. See Ohio, 603
U.S. at 295 (““awareness” of a concern “is not itself an explanation™).

USPS also failed to address “serious reliance interests” upended by its
decision. Encino Motorcars, 579 U.S. at 224. For example, because States “have
long organized their election systems around existing mail ballot procedures” and
relied on USPS to facilitate mail voting and deliver their ballots, those that are
unable to comply with the rule this fall will face “substantial financial and
administrative burdens” in trying to quickly return to in-person voting. Dkt. 1-1 at
22; see infra p. 26. In States that “no longer ha[ve] the infrastructure to
accommodate a last-minute reversion to in-person voting,” immediate
implementation of the rule would be “catastrophic.” E.g., Dkt. 4-4 4 42. USPS
“offered no reasoned response” to these and other significant reliance-interest
concerns raised during the rulemaking. Ohio, 603 U.S. at 293.

USPS’ only explanation for applying the rule to the November elections was
its assertion that “the visibility and law-enforcement benefits of the rule” justified
immediate implementation. 91 Fed. Reg. at 54985. But “conclusory statements do
not suffice to explain” an agency’s decision. Encino Motorcars, 579 U.S. at 224.
And elsewhere in the rulemaking, USPS expressly declined to make any findings
about “the incidence of [mail] voter fraud.” 91 Fed. Reg. at 54969. The agency’s

explanation for immediate implementation therefore does not provide a “‘rational
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connection’” between “‘facts found and the choice made.’” Ohio, 603 U.S. at 292.
And that is particularly so because the explanation does not account for the fact
that the purported “visibility and law-enforcement benefits” will not—and
cannot—materialize in States that are unable to comply with the rule for the fall
elections. 91 Fed. Reg. at 59485. “Perhaps there is some explanation why the
number and identity of participating States” would not change USPS’ calculus
about the respective benefits and costs of immediate implementation, “[bJut if
there is,” “it does not appear in the final rule.” Ohio, 603 U.S. at 293-294.

2. USPS also failed to seek an advisory opinion from the Postal Regulatory
Commission before making a “change in the nature of postal services” that will
“generally affect service on a nationwide or substantially nationwide basis.” 39
U.S.C. § 3661(b). In its final rule, USPS asserted that it had no obligation to
consult with the Commission because the final rule will not have a “meaningful
impact” on—or change the nature of—postal services. 91 Fed. Reg. at 54976
(quoting Buchanan v. USPS, 508 F.2d 259, 262-263 (5th Cir. 1975)); see also
Interv. Mot. 17-19. But the final rule will indisputably have a meaningful impact
on USPS’ delivery of mail ballots nationwide. Infra pp. 21-27. That such ballots
are a “subset” of the mailstream is irrelevant. 91 Fed. Reg. at 54976. USPS has

previously requested advisory opinions even when the proposed change would
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affect only a subset of the mail. See, e.g., 87 Fed. Reg. 18044 (Mar. 29, 2022)
(requesting opinion on changes to retail ground and parcel select ground mail).
The rule will also change the “nature” of USPS services because the agency
has never before embarked on a ballot-verification program or refused to deliver
mail ballots to voters. 39 U.S.C. § 3661(b); supra p. 5. USPS’ conclusory
assertion that the rule would not affect the “experience of the individual postal
consumer,” 91 Fed. Reg. at 54976 (quoting Pennsylvania v. DeJoy, 490 F. Supp.
3d 833, 885 (E.D. Pa. 2020)), ignores that compliance will be impossible or
virtually impossible for many States this fall. For that reason, and because of
USPS’ own technological feasibility challenges, infra pp. 21-27, millions of voters
across the Nation likely will not receive the mail ballots to which they are entitled
under state law—thereby unquestionably affecting the “experience” of those
“individual postal consumer[s].” Had USPS consulted with the Commission, as
Congress intended, the agency would have had to address the technological and
feasibility challenges that are likely to result in an impending “disaster.” Katz,
Postal Officials Say Trump’s Mail-Ballot Push Will Create Widespread Errors,
NOTUS (Aug. 27, 2026), https://perma.cc/SFX9-BZBD (quoting Commissioner
who criticized USPS officials for failing to “run the tests” to see whether “the

damn thing will work”); Stmt. of Comm’r Day, Dkt. C2026-27 (Postal Regul.
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Comm’n Sept. 3, 2026), https://tinyurl.com/yc7bnhzd (reiterating concerns about
inadequate “advance testing and validation™).”

II. THE EQUITABLE CONSIDERATIONS WEIGH HEAVILY AGAINST A STAY

1. Defendants and intervenors have not established that they will be
irreparably harmed without a stay. The district court’s injunction does not
“preclude[ ] States from voluntarily complying” with the rule, and prohibits the
rule’s mandatory requirements only as applied to the November 2026 election.
Dkt. 156 at 46. USPS may thus continue its development of the portal; voluntarily
work with States that wish to comply with the rule’s formatting and data
requirements for the November 2026 election; and prepare to implement the rule
for elections after the midterms.

Appellants contend that they are nevertheless harmed because USPS “may
not implement the rule’s verification process.” U.S. Mot. 3; see Interv. Mot. 22.
But that argument presumes the existence of a functioning portal. At present, the
portal “is not . . . operational,” Dkt. 156 at 38; USPS has represented only that it
“anticipate[s]” the portal may become available “sometime” this week, Dkt. 150-1

9 3. Even if USPS were ultimately able to launch the portal before November,

" Defendants argued below that plaintiffs were required to exhaust this claim
before the PRC before bringing it in court. Dkt. 17 at 12. That is incorrect. See
DeJoy, 490 F. Supp. 3d at 862, 864. There was certainly no need to do so where it
would have been impossible to obtain relief ahead of the November elections. See
New York v. Trump, 181 F.4th 132, 140 n.3 (D.C. Cir. 2026).
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there are serious reasons to doubt that it would properly function for purposes of
USPS’ “verification process.” U.S. Mot. 3; see infra p. 25. Defendants have also
failed to show—as they have asserted in the Supreme Court, see Appl. 30, USPS v.
California, No. 26A305 (Sept. 6, 2026)—that “the injunction bars USPS from
training its employees to conduct the verification process.” Because the injunction
is inapplicable to future elections, see Dkt. 156 at 46, there is nothing blocking
USPS from training employees on the verification process prescribed by the rule so
long as such training is geared toward future elections.

Appellants’ concerns about “issues regarding [mail-ballot] compliance with
federal law” (U.S. Mot. 18; Interv. Mot. 22) are also wholly unfounded. USPS
expressly declined to resolve “[w]hether or not voter fraud is common or
uncommon,” 91 Fed. Reg. at 54969, and the district court found that “the record
includes no evidence relating to fraudulent mail voting,” Dkt. 156 at 45-46. And if
intervenors are capable of complying with all of USPS’ new restrictions—as they
assert, see Interv. Mot. 23—they should have no need for USPS to reject
noncompliant ballots. There is also nothing preventing intervenors from deploying
their own “election integrity measures” for the November elections. Id. at 22.

Until recently, no similar USPS rule ever existed. Yet States have long employed
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protocols to protect against elections fraud.® And studies have repeatedly
demonstrated that fraud related to mail voting is extraordinarily rare, undercutting
any claim of irreparable harm. See, e.g., Dkt. 1-1 at 19 & n.12.

2. Granting a stay, by contrast, would threaten catastrophic harms for States
and the public. After comprehensively studying the declarations in the record, the
district court found that “compliance by State and local officials with the Final
Rule [will be] ‘virtually impossible’ for the November 3, 2026 midterm elections.”
Dkt. 156 at 43-44. The district court catalogued compliance obstacles presented at
each step of the rule’s process: it is “impossible” for many States to obtain
compliant envelopes in time for the midterms, id. at 35; if envelopes can be
secured, obtaining USPS approval will take “weeks or months™ with “hundreds or
thousands of ballot envelopes and return envelopes” submitted at the same time for
review, id. at 37; States cannot “submit voter information to a portal that does not
yet exist and has not been proven to work,” id. at 45; verifying compliance before
sending out ballots will consume ““‘an immense amount of time,’” id. at 42; and
“any minor malfunction” in any of those steps “will result in the denial of mail

ballots,” id. at 45. Moreover, “because the USPS has conditioned sending mail

8 See, e.g., Nat’l Conf. State Legislatures, How States Verify Voted
Absentee/Mail Ballots (updated May 20, 2026), https://perma.cc/RVF3-9KAL.
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ballots on compliance, disenfranchisement [of voters] is unavoidable, rather than
hypothetical for the upcoming elections.” Id. at 44.

The district court’s findings are well-supported. For example, a declaration
submitted by the Chair of the Wisconsin Elections Commission attests that “[i]t
would be virtually impossible for Wisconsin to comply with the Rule.” Dkt. 100-1
9 21. Municipal clerks are required to mail absentee ballots to all requests on file
no later than September 17, and the State lacks sufficient time (and funds) to
reprint the ballot envelopes that it has already printed for the November elections.
See id. 4 15, 29. Wisconsin’s envelopes could only become mailable under the
new USPS rule if the State’s elections officers could “print and hand-affix stickers
with the Rule-compliant IMb codes on” each envelope. Id. 4 29. But that labor-
intensive solution invites errors that risk disenfranchising voters. Id. 99 32-34.
“[A] clerk could easily place the sticker on the wrong envelope by mistake™ or
“mix-up which stickers belong to which voter.” Id. 4 32. In any event, completing
that work in time for the midterms would be “impossib[le] for many
jurisdictions”—particularly “rural municipalities,” which may not even “have the
required label printing capability” and “often have a single employee performing
all elections-related work.” Id. 9 30.

Like many States, Wisconsin relies on thousands of municipal employees,

rather than centralized state officials, to make absentee voting changes to voter
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databases. Dkt. 100-1 4 5. To enroll voters with USPS’ new portal, then, those
thousands of employees “would need to be trained in how to use the new
technology, become authorized users, and then enter the data” required by the
rule—*“all within the next two weeks.” Id. 4 26. But that is wildly unrealistic.
Many of the employees responsible for completing these tasks “hold the[ir]
positions on a part-time basis, have other full-time jobs, and . . . have little to no
administrative support.” Id. Given these challenges, “full and accurate
compliance is extremely unlikely” in advance of the midterms. /d. The rule thus
risks “disenfranchisement for . . . eligible voter[s]”—including “populations that
are particularly dependent on absentee voting, such as voters in rural areas, voters
with disabilities, and voters that lack reliable means of transportation.” 1d. 9] 34.

Other States offer similar accounts. Washington has already printed millions
of ballot packets, and two of its three printing vendors have said that they cannot
reprint ballot envelopes, and it is “very unlikely” that the third vendor could reprint
envelopes. Dkt. 4-4 4 42. Oregon has “neither the time nor the money to design,
review, and reorder envelopes before ballots begin to be mailed to [the State’s
approximately 3 million] voters in mid-September.” Dkt. 4-19 4 37; see id. 9| 35.
In Colorado, nearly 1.3 million existing ballot return envelopes will have to be

discarded, and re-printing these envelopes “may not even be possible.” Dkt. 4-6
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942. And Hawai‘i reports it “may not be possible to get new . . . envelopes
delivered to Hawai‘i from the continent on such short notice.” Dkt. 4-10 q 43.

Even assuming that some States could replace their current envelopes with
USPS-approved envelopes, other aspects of the rule make it infeasible to comply
this election cycle. For example, California’s voter registration system “is not
currently equipped to receive IMb information for individual voters,” and the
systems used by each of California’s 58 counties likewise are not prepared “to
store and transmit” this IMb information. Dkt. 4-1 4 19. Those systems would
need to be updated before the State could begin mailing compliant ballots—an
impossible proposition, given that similar modifications have historically “take[n]
more than a year to develop, test, . . . and deploy.” Id. Other States face similar
obstacles. See, e.g., Dkt. 4-15 q 24; Dkt. 4-21 9] 27.

The rule’s requirements also present serious risks of errors and resulting
disenfranchisement. In Massachusetts, for example, compliance with the rule
would require the State’s “351 local election offices™ to “manually capture[ | and
update[ ]” the IMb information “for each voter’s ballot envelopes.” Dkt. 4-2 4 33
(emphasis added). Because Massachusetts anticipates that election officials “will
mail approximately 1 million ballots to voters during the 2026 general election,”
id. 9 43, this kind of manual data entry will inevitably increase the risk of errors

that could “prevent voters from receiving absentee or mail-in ballots,” id. 9 51; see

24



Case: 26-2031 Document: 00118503864 Page: 28  Date Filed: 09/07/2026  Entry ID: 6841106

also Dkt. 119-1 4 112 (expert explaining that “even a single data error would
jeopardize an entire mailing containing thousands, potentially millions, of
individual ballots). Other States have identified similar risks. See, e.g., 4-6 4 28
(Colorado); 4-11 q 22 (Maine); 4-14 4 24 (Minnesota); 4-15 9 24 (New Jersey); 4-
20 9 23 (Pennsylvania).

USPS’ untested new programs only compound these concerns. For example,
USPS’ new online portal for enrolling voters and its ballot-scanning technology
“does not yet exist.” Dkt. 156 at 45. And no one knows if it will actually function
as intended if USPS is able to launch the portal before States must send out their
ballots. Dkt. 4-1 9/ 28-29. USPS’ only declaration about the portal offered no
assurance that it will function properly. Dkt. 150-1. Recent revelations from a
USPS whistleblower raise significant concerns that it will not, see Dkt. 115, as do
alarmed comments from a member of the Postal Regulatory Commission, supra
pp. 18-19. Nor is it clear that USPS can competently administer a ballot-
verification program that is unlike anything it has ever undertaken. Its recent
performance has not been encouraging. See, e.g., Dkt. 4-2 q 18 (discussing recent
USPS election-related failures); 4-4 9 22 (same); 4-5 q 18 (same).

For many voters, the unavailability of mail voting would make it impossible
to vote at all. Disabled voters, for example, face so many barriers to voting in

person that voting by mail is often “their only option to cast a ballot.” Davidson,
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American Association of People with Disabilities Applauds Supreme Court
Protecting Mail Ballot Grace Periods (June 29, 2026), https://perma.cc/2QGV-
4JV2. And in some States, a return to the prior era of in-person voting is not an
option. For example, Washington is an entirely vote-by-mail state and “the State
no longer has the infrastructure to accommodate a last-minute reversion to in-
person voting.” Dkt. 4-4 4 42. In Hawai‘i, there is “simply insufficient time to
coordinate the necessary polling places, volunteers, and logistical framework that
would be necessary to emulate the prior polling place model that existed prior to
the advent of elections by mail.” Dkt. 4-10 9 24. And “Oregonians have no other
means by which to cast their votes.” Dkt. 4-19 9 18.

Before the Supreme Court, defendants conceded that disenfranchisement
harms the public interest. Appl. 27, USPS v. California, No. 26A297 (Sept. 3,
2026). In fact, they justified their request for a stay on the theory that if the district
court’s order is later ““vacated on appeal,” States may not have “time to comply
with [the rule’s] requirements, which could well end up depriving their voters of
the ability to vote by mail.” Id. at 26. But unrebutted record evidence shows that
it 1s virtually impossible for plaintiff States to comply with the rule’s requirements
now, jeopardizing their voters’ ability to vote by mail now. See Dkt. 156 at 43-44.

And plaintiff States are not alone in this regard: As discussed above, supra

p. 2, Utah’s top elections official has cautioned that the rule’s rollout would be an

26



Case: 26-2031 Document: 00118503864 Page: 30  Date Filed: 09/07/2026  Entry ID: 6841106

“unmitigated disaster.” In Florida, USPS recently rejected ballot envelopes
submitted for inspection, leading an elections official to conclude that “[i]f the rule
goes into effect, we will have tens of thousands, if not hundreds of thousands of
disenfranchised voters in Florida.” “Ohio’s county election officials are warning
against [the] . . . proposed changes to mail-in ballot procedures, saying the
restrictions could delay access, increase costs and add significant stress to already
busy workers.”!® And a bipartisan coalition of elections officials, including
officials in non-plaintiff States, urged USPS to give States at least one year to
comply, explaining that “changes made less than 90 days before an election risk
administrative mistakes and voter confusion.”!!

At least two States, moreover, have already begun to mail out ballots under
their ordinary state laws and processes. Dkt. 100-1 9 14 (Wisconsin); U.S. Mot. 16
(North Carolina). There is no good reason, at this late stage of the election cycle,
to deny other States the same opportunity. To preserve the ability of millions of

people to vote—and prevent the chaos and confusion that would result from

allowing the USPS rule to take effect—the Court should deny the requested stay.

? Griffin et al., Trump’s War on Mail-In Ballots Has Voters Baffled, N.Y.
Times (Sept. 6, 2026), https://tinyurl.com/yuaatke6.

10 Trau, Ohio Election Officials Warn Against Trump’s Mail-In Ballot
Changes, News 5 Cleveland (Aug. 28, 2026), https://tinyurl.com/wy54spfw.

! Bipartisan Policy Ctr., Public Comment on USPS Proposed Rule on Ballot
Mail (July 6, 2026), https://tinyurl.com/5hxns724.
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Pursuant to Fed. R. App. P. 32(g)(1), I certify that:

1. Appellees have filed an unopposed motion for leave to file a 6500-
word response to the pending stay motion. If the Court grants the request, this
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