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Judge Indira Talwani: ELECTRONIC ORDER: On August 21, 2026, the United States Postal Service (“USPS”) issued
a Final Rule concerning mail-in ballots, see USPS, Ballot Mail for Federal Elections, 91 Fed. Reg. 54966 (accessible
as of Aug. 21, 2026, at https://public-inspection.federalregister.gov/2026-17238.pdf), with a publication date of
August 26, 2026—less than 70 days before the November 3, 2026 midterm election.

Plaintiff Organizations in this case and Plaintiff States in California v. USPS, No. 1:26-cv-13917, promptly
challenged the Final Rule. This court found that the standards for a temporary restraining order (“TRO”) had been
met and stayed for fourteen days the mandatory requirements of the Final Rule as they apply to the November 3,
2026 election. Mem. & Order [[218]].

Defendants’ and Intervenor-Defendants’ Motions to Stay [[228]], [[230]] now seek to undo the fourteen-day stay
preserving the status quo in place prior to the federal agency’s altering of requirements applicable to State and
local election officials “on the threshold of the upcoming election.” DSCC v. Trump, No. 26-5193, 2026 WL 2168617,
at *6 (D.C. Cir. July 28, 2026) (citing Purcell v. Gonzalez, 549 U.S. 1 (2006)). These motions are DENIED.

First, although Defendants and Intervenor-Defendants seek a stay “pending appeal,” the TRO is not an appealable
order under 28 U.S.C. § 1292(a)(1) where it is only in place for fourteen days, and the court has set a briefing
schedule and a September 3, 2026 hearing on the pending preliminary injunction motions. See Order [[212]].

Second, as to the merits, as discussed in the court’s August 27, 2026 Memorandum and Order 6-8 [[218]], it is likely
that the USPS lacked authority to issue the Final Rule and that the Final Rule is substantively unconstitutional and
contrary to law. Defendants’ claim that they are entitled to relief because appellate review of this court’s TRO
“would come too late for the 2026 midterms” misconstrues the Supreme Court’s August 24, 2026 Order. Defs.” Mem.
ISO Stay 7 [Doc. No. 229] (quoting Trump v. California, No. 26A124, 609 U.S. _ , 2026 WL 2473573, at *4 (Aug. 24,
2026)). The Supreme Court found that review of President Donald J. Trump’s Executive Order 14399, Ensuring
Citizenship Verification and Integrity in Federal Elections, 91 Fed. Reg. 17125 (2026), was premature where
challenges were filed before the USPS issued a Final Rule. See Trump, 609 U.S. at __ , 2026 WL 2473573, at *5. A
Final Rule has now issued and, contrary to Defendants’ cynical interpretation, the Supreme Court has not endorsed
the view that any challenge to the Final Rule is now too late.

Further, Defendants’ branding the Final Rule’s changes as “modest” does not alter the actual requirements of the
Final Rule, which condition all use of the postal service for election mail on the USPS’s sign-off on ballot envelopes
and return envelopes, and which requires State and local election officials to first obtain that sign-off and then
upload and certify each voter’s information through the USPS Portal before being permitted to use federal mail. 91
Fed. Reg. at 54985 (the Final Rule “requires... that [S]tates that choose to use the U.S. mail as part of their elections
adhere to certain standard mailpiece design and data reporting standards when sending Federal Ballot Mail.”)
(emphasis added). And new merits arguments omitted from the TRO briefing are appropriately raised in the parties’
preliminary injunction briefing, rather than in a memorandum in support of a motion to stay.

Third, as to irreparable harm to the Plaintiff States and to the Plaintiff Organizations and their members, the court
reiterates the conclusions laid out in the August 27, 2026 Memorandum and Order [[218]]. Id. at 8-9. Plaintiff States’
election officials maintain that full compliance with the Final Rule is likely impossible and that the USPS’ prohibition
on mailing non-compliant mail ballots will likely result in substantial disenfranchisement for the midterms. Id.; see,
e.d., Brunton Decl. § 10, California v. USPS, No. 1:26-cv-13917 [Doc. No. 4-18] (North Carolina election official has
“profound concerns that the Rule will prevent eligible voters from voting, including in the November 2026 general
election. North Carolina will strive to ensure that voters have an opportunity to vote, and the Rule imposes
significant burdens on doing so.”).


https://ecf.mad.uscourts.gov/cgi-bin/DktRpt.pl?298449
https://public-inspection.federalregister.gov/2026-17238.pdf

Fourth, as to Defendants’ claimed irreparable harm, the court has narrowly tailored the TRO to allow the USPS to
establish the Ballot Mail Portal and communicate with States about design standards so long as States’
participation is not required. See Mem. & Order 10—11 [Doc. No. 218] (Order § 1(a)-(d)); Defs.” Notice [Doc. No. 227-1]
(Defense counsel’s notification to USPS Defendants). Intervenor-Defendants’ assertions of irreparable harm, see
Hoskins Decl. § 8 [Doc. No. 231-1], are likewise unavailing where the TRO does not bar any State from seeking
USPS approval of their ballot designs or uploading voter information to the Portal. See Mem. & Order 111 [Doc. No.
218] (Order § 1(e)—(g))- The TRO limits the mandatory nature of the Final Rule, not voluntary participation by States
that choose to do so.

Finally, as to the public interest, the court underscores that the late timing of the changes to State election
practices the federal agency seeks to impose by Final Rule are contrary to the public’s need for “clear and settled”
“rules of the road” for November 3, 2026 midterm elections, now only two months away. Democratic Nat’l Comm. v.
Wis. State Legislature, 592 U.S. 1039, 1043 (2020) (Kavanaugh, J., concurring).

(MAP)

1:26-cv-11549-IT Notice has been electronically mailed to:
Tracy A. Miner  tminer@msdefenders.com

Rayford A. Farquhar rayford.farquhar@usdoj.gov, caseview.ecf@usdoj.gov, olivia.padden@usdoj.gov,
usama.ecf@usdoj.gov

Richard D. Bernstein  rbernsteinlaw@gmail.com

Inga S. Bernstein  ibernstein@zalkindlaw.com, rduteau@zalkindlaw.com

Brenda Wright  bwright@naacpldf.org

lan D. Prior ian.prior@aflegal.org

Sarah E Brannon sbrannon@aclu.org

Jessie J. Rossman  jrossman@aclum.org, acaruso@aclum.org, waltshuler@aclum.org
Ana |. Munoz  amunoz@zalkindlaw.com, amccormick@zalkindlaw.com

Suzanne Schlossberg  sschlossberg@aclum.org

Ruth M. Greenwood  rgreenwood@law.harvard.edu

Stephen Michael Pezzi  stephen.pezzi@usdoj.gov, fedprog.ecf@usdoj.gov

Matthew James O'Brien  mobrien@fairus.org, mattcrapo@recap.email, mcrapo@fairus.org
Michael Velchik  michael.velchik@usdoj.gov

James Rodriguez  jay.rodriguez@ag.ks.gov

Kyle R Freeny kfreeny@washingtonlitigationgroup.org, kyle-freeny-8483@ecf.pacerpro.com
Sophia Lin Lakin  slakin@aclu.org

Theresa J. Lee  tlee@aclu.org

Niyati Shah  nshah@advancingjustice-aajc.org

Esam Al-Shareffi esam.k.al-shareffi@usdoj.gov

Davin McKay Rosborough  drosborough@aclu.org

Ming Cheung  mcheung@aclu.org

Clayton Pierce  cpierce@aclu.org

Jonathan Topaz jtopaz@aclu.org

Ethan Herenstein  eherenstein@aclu.org



Adriel I. Cepeda Derieux acepedaderieux@aclu.org

David M.S. Dewhirst  david.dewhirst@myfloridalegal.com, jenna.hodges@myfloridalegal.com
William Miles Hughes  whughes@aclu.org

Isabel Sara Rohani  srohani@naacpldf.org

Eliza Sweren-Becker  sweren-beckere@brennan.law.nyu.edu

John Spencer Cusick  jcusick@naacpldf.org

Andrew B. Garber garbera@brennan.law.nyu.edu, garciac@brennan.law.nyu.edu, martinez-
ochoak@brennan.law.nyu.edu, reyese@brennan.law.nyu.edu

Wendy Weiser weiserw@brennan.law.nyu.edu

Leah Camille Aden laden@naacpldf.org

Justin Lam  lamju@brennan.law.nyu.edu, morales-doyles@brennan.law.nyu.edu
Ejaz H Baluch, Jr  ebaluch@advancingjustice-aajc.org

Alexander Barrett Bowdre barrett.oowdre@alabamaag.gov, rene.whyard@alabamaag.gov
Noah Baron  nbaron@advancingjustice-aajc.org

John Michael Patton  michael.patton@ago.mo.gov

Louis Joseph Capozzi, Il louis.capozzi@ago.mo.gov, tammy.glenn@ago.mo.gov
Joseph David Spate  josephspate@scag.gov

Christian Brian Corrigan  christian.corrigan@mt.gov

Douglas Maynard Poland  dpoland@lawforward.org

Jeffrey A Mandell  jmandell@lawforward.org

Rachel Elizabeth Snyder  rsnyder@lawforward.org

Samantha Bateman sbateman@washingtonlitigationgroup.org

Miranda Galindo mgalindo@lIatinojustice.org

Benjamin Gilberg  benjamin.gilberg@ago.mo.gov, tammy.glenn@ago.mo.gov
Michael Polito  michael.s.polito@usdoj.gov

1:26-cv-11549-IT Notice will not be electronically mailed to:





