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THREE-JUDGE COURT
REQUESTED

MEMORANDUM OF POINTS AND
AUTHORITIES IN RESPONSE TO
DEFENDANTS’ EX PARTE MOTION
TO STAY

RESPONSE TO MOTION TO STAY
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This case should not be stayed. The Fifteenth Amendment “promised
unequivocally that ‘the right of citizens of the United States to vote’ no longer would
be ‘denied or abridged ... on account of race ... .”” Shaw v. Reno, 509 U.S. 630, 639
(1993) (quoting U.S. Const., Amdt. 15, § 1.). The simplicity and comprehensiveness
of the Fifteenth Amendment, along with the distinct and more comprehensive
evidence put forward by Plaintiffs in this case, provide this Court with a
straightforward and direct path to resolution that does not exist in the Tangipa case.

Because the claims and evidence are unique and distinct, the resolution of the
preliminary injunction motion in 7angipa will neither resolve nor guide the resolution
of the claims in this case. Therefore, a stay is not warranted, and Plaintiffs here
should not be beholden to the outcome of a hearing they did not participate in and
that did not address their legal and factual claims.

Plaintiffs do not oppose the alternative relief requested to set a date for a
scheduling conference to discuss a briefing schedule and hearing date for the
preliminary injunction motion. Plaintiffs have advised the State since before filing
the preliminary injunction that they would meet and confer on the hearing date;
indeed, the hearing date in the motion was necessarily a placeholder since the motion

must be heard by the three-judge panel.

I. This Case Is Distinct From 7 angi%a v. Newsom And Granting The Stay
Would Prejudice The Plaintiffs In This Case.

The case before this Court is both legally and factually distinct from Tangipa
and granting the requested stay will deprive Plaintiffs of their right to be heard. Both
parties acknowledge that this case attacks the same congressional map as Tangipa,
but that is where the similarities begin and end. Plaintiffs in this case provide the
Court with entire categories of evidence that were absent in Tangipa and a straight
path to resolution under the Fifteenth Amendment that would not disrupt the orderly

course of justice or require relitigating the claims in 7angipa.
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When determining whether to grant a stay, courts consider several factors
including (1) “the possible damage which may result from the granting of a stay”; (2)
“the hardship or inequity which a party may suffer [if the case is allowed] to go
forward”; and (3) “the orderly course of justice measured in terms of the simplifying
or complicating of issues, proof, and questions of law which could be expected to
result from a stay.” Lockyer v. Mirant Corp., 398 F.3d 1098, 1110 (9th Cir.
2005) (quoting CMAX, Inc. v. Hall, 300 F.2d 265, 268 (9th Cir. 1962)). Because the
legal claims and factual postures are distinct in this case, the factors weigh against
granting a stay.

The stand-alone Fifteenth Amendment claim sets this case apart from Tangipa
and evidences the reality that the resolution of the preliminary injunction in 7angipa
will not resolve the issues in this case. Because any use of race in redistricting
violates the Fifteenth Amendment, Plaintiffs are held to a different legal standard of
proof and Defendants do not have the same safe harbors as they do with the
Fourteenth Amendment challenges in Tangipa. As such, contrary to Defendants’
arguments, the resolution of the motion for preliminary injunction in Tangipa will not
“decisively resolve[]” this case and the legal analysis needed to get to the resolution
is substantially different. While the 7angipa plaintiffs did bring a Fifteenth
Amendment claim, it was, at best, an afterthought in the complaint and preliminary
injunction briefing.

As further developed in Plaintiffs’ Motion for Preliminary Injunction, ECF No.
37-1, with a Fifteenth Amendment claim, Plaintiffs do not have to prove that race was
the predominant factor in the redistricting, only that it was a factor in the redistricting
process. The Ninth Circuit has made clear that “[t]he Fifteenth Amendment’s
prohibition on race-based voting restrictions is both fundamental and absolute.”
Davis v. Guam, 932 F.3d 822, 832 (9th Cir. 2019) (citing Shaw, 509 U.S. at 639)
(emphasis added). The issues of law and the burden-shifting and strict scrutiny

analysis the Court must do in 7angipa under the Fourteenth Amendment is irrelevant
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to this case and will not resolve the issues in this case. Resolving the case under the
Fifteenth Amendment requires no strict scrutiny analysis.

Most important, Plaintiffs here have presented a very different and more
thorough factual and evidentiary showing that justifies denying Defendants’ motion
for a stay. Plaintiffs here base their claims on a complete factual analysis of the Prop
50 Map, including an analysis of demographic shifts on a district-by-district level.
The Tangipa case focuses only on District 13 as evidence of a district drawn with
racial intent. See generally Tangipa v. Newsom, C.D. Cal. No. 2:25-cv-10616-JLS-
WLH-KKL, ECF 1 (Complaint of David Tangipa, et al.) & 42 (Complaint of United
States of America as Plaintiff-Intervenor).

Plaintiffs in this case also provided a complete, statewide Alexander map
demonstrating that the congressional districts in California could have been drawn to
achieve the stated partisan goals without using race. The Supreme Court recently
reaffirmed the importance of providing a viable alternative map when challenging a
congressional map based on racial intent. Abbott v. League of United Latin Am.
Citizens, No. 25A608, 607 U.S. ----, 2025 WL 3484863, *1 (U.S. Dec. 4, 2025). The
plaintiffs in 7Tangipa failed to provide a statewide alternative map and, on that basis
alone, this case cannot be resolved by the outcome of the preliminary injunction
hearing in Tangipa. And it certainly cannot be shelved while the State and the
Tangipa plaintiffs go to the Supreme Court on an incomplete record.

Additionally, the plaintiffs in Tangipa failed to raise the argument that the tight
band of majority-Hispanic CVAP demonstrates racial intent until the reply to their
motion for preliminary injunction and the argument, and the Court chastised them for
raising it at that late date. The Tangipa plaintiffs plainly relied on the showing made
by Plaintiffs’ expert in this case for that argument, but that evidence will not factor in
the Tangipa decision. This distinct evidence and argument must be heard here and,

like the alternative map, cannot simply be ignored while Tangipa goes up on appeal.
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Because the ultimate legal conclusion in the two cases depends on very
different sets of facts, Plaintiffs in this case will not benefit from a stay, as
Defendants claim. Rather, a stay would be highly prejudicial by unnecessarily and
unjustifiably prolonging Plaintiffs’ opportunity to be heard on their distinct claims
and facts.

The direct and circumstantial evidence that race was a factor in the preparation
of the Prop 50 Map is unassailable. Mr. Paul Mitchell, the map drawer, publicly
admitted to using race. The resulting map and its tight Hispanic quotas belay any
argument to the contrary. The district-by-district passthrough of Hispanic CVAP is
not a coincidence. These arguments are set out in the original complaint, are
evidenced and set out in the motion for preliminary injunction and should not be
ignored with the request for a stay.

Defendants audaciously argue Plaintiffs will benefit from the briefing and work
done in Tangipa, but that is not true. Because the claims and factual basis underlying
the two cases are so distinct, it would be highly prejudicial to prolong or prevent the
motion for preliminary injunction in this case to be heard based on the timeline of a
preliminary injunction motion that did not raise the same facts and claims and that the

Plaintiffs did not participate in.

II. Defendants’ Ex Parte Afpplication To Stay Does Not Meet The Standard
Meriting Ex Parte Relief.

Under this Court’s Procedures, “ex parte applications are for extraordinary
relief only.” See Hon. Josephine L. Staton, U.S. Dist. Ct. for the Cent. Dist. of Cal.,

Judge’s Procedures, 93, https://apps.cacd.uscourts.gov/Jps/honorable-josephine-I1-

staton.! To justify ex parte relief, “[f]irst, the evidence must show that the moving

party’s cause will be irreparably prejudiced if the underlying motion is heard

! Plaintiffs still maintain that this action, including the pending motion to stay, must
be heard by a three-Judge Court pursuant to 28 U.S.C. § 2284%a).
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according to regular noticed motion procedures. Second, it must be established that
the moving party is without fault in creating the crisis that requires ex parte relief, or
that the crisis occurred as a result of excusable neglect.” Mission Power En’g Co. v.
Cont’l Cas. Co., 883 F. Supp. 488, 492 (C.D. Cal. 1995). This relief is unavailable as
a tool to compensate for a party’s lack of due diligence. Defendants’ application falls

short of this standard.

a. Defendants’ Have Not Identified A Looming Deadline Meriting The
Extraordinary Relief Of An Ex Parte Application.

Defendants filed an ex parte application with no pending deadlines, scheduled
hearings, or an assigned three-Judge Court and thus have not shown that their cause
will be irreparably prejudiced if this motion is heard according to regular notice
motion procedures. Plaintiffs’ Motion for Preliminary Injunction (ECF No. 37)
reflects a February 4th hearing date based on prior Judge Sherilyn Peace Garnett’s
local rules and calendar, which no longer govern this case.’> Instead, Defendants

insisted on filing an ex parte motion to stay a hearing that does not yet have a date.

b. Defendants Have Previously Acknowledged That Tangipa And
Noyes Are Factually Distinct.

On December 2, 2025, Plaintiffs filed this action challenging California’s
Proposition 50 Map on the basis that it violates the Fifteenth Amendment to the
United States Constitution and Section 2(a) of the Voting Rights Act because race
was a factor in the creation of the Prop 50 Map. Plaintiffs support this claim with an
expert report by John B. Morgan, demonstrating that California’s congressional

district lines were drawn with racial intent. The facts and legal theories have not

2 Plaintiffs have been accommodating to Defendants’ schedule throughout this
litigation and have expressed a willingness to work with Defendants on a briefing
schedule. In addition to honoring Defendants’ objection to consolidating cases,
Plaintiffs also did not object to Defendants’ request for an extension of time to
respond to Plaintiffs’ complaint (ECF No. 38). Also, during a conference call with
Detendants’ counsel, Mr. Nixon offered to cooperate with Defendants to schedule a
hearing date. ECF No. 41-1, at J6.
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changed since Plaintiffs filed their initial complaint. If Defendants believed a stay
was appropriate based on the similarities to 7angipa, they could have met and
conferred with Plaintiffs and filed a motion to stay at any time after this complaint
was filed. They did not.

Instead, Deputy Attorney General Rosenberg emphasized that Plaintiffs
brought a ‘“separate complaint and factual allegations and an additional expert
witness” which would impede Defendants’ ability to prepare a defense to the existing
complaints and preliminary injunction motions. ECF 37-8, Lightfoot Decl. Ex. 1, at
3-4.

Now, after Tangipa’s preliminary injunction and evidentiary hearings have
concluded, Defendants have changed their minds. These cases are, by Defendants’
own admission, separate cases based on separate facts, with separate bodies of
evidence. The resolution of Tangipa cannot determine the merits of this case.
Defendants have failed to allege a basis for the Court to grant this extraordinary
remedy, and Defendants are the sole cause of any purported crisis requiring ex parte

relief.

III. The Court Must Ensure That Plaintiffs In This Case Do Not Suffer
Further Harm Should It Decide To Grant A Stay.

Should the Court find that a stay is warranted, in the event the Tangipa
Plaintiffs file an appeal with the Supreme Court, Plaintiffs request the Court issue an
appealable ruling in this case. For all the reasons mentioned above, this case involves
legal and factual differences that must be heard and the outcome of this case cannot
be determined by a case with different legal and factual claims. The important
question of the constitutionality of California’s congressional maps for the 2026 cycle
cannot proceed to the Supreme Court without the distinct and essential evidence
presented by the Noyes Plaintiffs.

//
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CONCLUSION
For the foregoing reasons, the Court should deny Defendants’ ex parte motion

to stay the proceedings.

January 10, 2026 BENBROOK LAW GROUP, PC
/s/ Bradley Benbrook

Bradley A. Benbrook
Stephen M. Duvernay

PUBLIC INTEREST LEGAL
FOUNDATION

J. Christian Adams

Kaylan Phillips

Joseph M. Nixon

Jewel M. Lightfoot

Carolyn C. Valdes

Attorneys for the Plaintiffs
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