
  

 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
  
 
NY CITIZENS AUDIT CIVIC FUND, INC. et al., 
 

Plaintiffs, 
 

-against- 
 
LETITIA JAMES et al., 
 

Defendants. 
  

 
 
 
 
 
 
 

1:25-cv-1447 
 

(MAD/MJK) 
 

 
 

REPLY MEMORANDUM OF LAW IN SUPPORT 
OF DEFENDANTS’ MOTION TO DISMISS 

 
 

LETITIA JAMES 
Attorney General  
State of New York 

Attorney for Defendants Letitia James, 
Lindsay McKenzie, Rick Sawyer, New York 
State Board of Elections, Kristen Zebrowski 
Stavisky, Raymond J. Riley III, Brian Quail, 
Kathleen McGrath, Jennifer Wilson, Peter S. 
Kosinski, Douglas A. Kellner, Anthony J. 
Casale, Andrew J. Spano, and Henry T. 
Berger 
 

The Capitol 
Albany, New York 

 
Benjamin L. Loefke 
Assistant Attorney General, of Counsel 
Bar Roll No. 516796 
Telephone:  518-776-2739 
Benjamin.Loefke@ag.ny.gov 
         

Date: January 20, 2026 

Case 1:25-cv-01447-MAD-MJK     Document 20     Filed 01/20/26     Page 1 of 5

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

i 
 

Table of Contents 
 
ARGUMENT .................................................................................................................................. 1 

I. Plaintiffs’ Response Fails to Establish that They Stated a Claim for Relief.. .................... 1 
II. Plaintiffs’ Response is Technically Deficient. .................................................................... 2 

CONCLUSION ............................................................................................................................... 3 

Case 1:25-cv-01447-MAD-MJK     Document 20     Filed 01/20/26     Page 2 of 5

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

1 
 

Defendants Letitia James, Lindsay McKenzie, Rick Sawyer, New York State Board of 

Elections, Kristen Zebrowski Stavisky, Raymond J. Riley III, Brian Quail, Kathleen McGrath, 

Jennifer Wilson, Peter S. Kosinski, Douglas A. Kellner, Anthony J. Casale, Andrew J. Spano, and 

Henry T. Berger submit this reply memorandum of law in further support of their motion to dismiss 

pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

ARGUMENT 
 

I. Plaintiffs’ Response Fails to Establish that They Stated a Claim for Relief. 

Plaintiffs fail to make any cogent argument in opposition to dismissal.  Only a few 

assertions merit mentioning.  First, Plaintiffs’ conclusory claim that the Court should “consider 

. . . the need for discovery in evaluating [the] motion to dismiss,” Dkt. No. 17 at 7, is not supported 

by any claimed need for discovery.  Rule 12(b)(6) is designed to ferret out meritless claims before 

discovery.  See Zeising v. Kelly, 152 F. Supp. 2d 335, 343 (S.D.N.Y. 2001) (“[A Rule 12(b)(6)] 

motion is intended to weed out meritless claims, avoiding needless efforts on the parts of the parties 

and the Court and avoiding needless discovery.”).   

Next, on the issue of Eleventh Amendment immunity, Plaintiffs appear to conflate that type 

of immunity with qualified immunity.  See Dkt. No. 17 at 2, 9.  As the Court is aware, “[t]he 

privileges of absolute and qualified immunity are entirely distinct from the immunity conferred by 

the Eleventh Amendment.”  Ying Jing Gan v. City of New York, 996 F.2d 522, 529 (2d Cir. 1993). 

Lastly, Plaintiffs confusingly appear to claim that they have stated a “stigma plus claim,” 

Dkt. No. 17 at 20, when no such claim is alleged in the Complaint.  Plaintiffs’ allegations would 

be insufficient in any event because they do not assert a false statement of reputational harm plus 

“a material state-imposed burden or state-imposed alteration of the plaintiff’s status or rights.”  
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Sadallah v. City of Utica, 383 F.3d 34, 38 (2d Cir. 2004) (citing Doe v. Dep’t of Pub. Safety ex rel. 

Lee, 271 F.3d 38, 47 (2d Cir. 2001)). 

II. Plaintiffs’ Response is Technically Deficient. 

Plaintiffs’ response does not comply with the Local Rules of Practice for the Northern 

District of New York.  Specifically, Rule 7.1(b) requires that “opposition to motions require a 

memorandum of law,” and that such memoranda of law shall not exceed twenty-five pages in 

length “unless the party obtains leave of the judge hearing the motion prior to filing.”  While it is 

not clear that Plaintiffs’ filing is in fact a memorandum of law, assuming it is, it exceeds the twenty-

five-page limit, and they did not seek prior leave of the Court.  The response also fails to include 

a table of contents, which likewise violates Rule 7.1(b)(1). 

The responsive filing is further deficient in that it purports to rely on declarations of 

Plaintiffs Karen Ambrosetti and Joseph Atkinson, an “exhibit annexed,” and a letter filed by 

Plaintiffs with the Court on November 20, 2025,1 Dkt. No. 17 at 1, 12, all of which are outside the 

pleadings and must be excluded by the Court in connection with a Rule 12(b)(6) motion.  See Fed. 

R. Civ. P. 12(d).  In an apparent oversight, no such declarations or exhibit were timely filed in 

connection with Plaintiffs’ response, but the submission inappropriately relies upon those 

documents, see Dkt. No. 17 at 3, 12, 13, 19, highlighting the need for the Court to specifically 

exclude them, and Plaintiffs’ November 20, 2025 letter, from consideration. 

  

 
1  It is unclear whether the “exhibit annexed” and the November 20, 2025 letter are the same or 
different documents.  On January 15, 2026, two days after the response deadline, Plaintiffs 
refiled their response and attached the November 20, 2025 letter, which was previously filed on 
the docket.  See Dkt. No. 12.  As explained herein, matters outside the pleading should be 
excluded from the Court’s consideration in any event. 
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CONCLUSION 

For all of the reasons detailed above, Defendants’ motion to dismiss should be granted, and 

the Complaint should be dismissed in its entirety. 

Dated: Albany, New York 
January 20, 2026 

LETITIA JAMES 
Attorney General  
State of New York 

Attorney for Defendants Letitia James, 
Lindsay McKenzie, Rick Sawyer, New York 
State Board of Elections, Kristen Zebrowski 
Stavisky, Raymond J. Riley III, Brian Quail, 
Kathleen McGrath, Jennifer Wilson, Peter S. 
Kosinski, Douglas A. Kellner, Anthony J. 
Casale, Andrew J. Spano, and Henry T. 
Berger 

 
The Capitol 
Albany, New York 
 
By: s/ Benjamin L. Loefke 
Benjamin L. Loefke 

       Assistant Attorney General, of Counsel 
Bar Roll No. 516796 
Telephone: (518) 776-2739 
Email: Benjamin.Loefke@ag.ny.gov 
 

TO: Counsel of record (Via ECF) 
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