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II. The EO also violates the Immigration and Nationality Act (INA).

The EO additionally violates 8 U.S.C. § 1401(a), which guarantees birthright
citizenship to persons “born in the United States, and subject to the jurisdiction
thereof.” Congress enacted this language in 1940 and reenacted it in 1952 to codify
the prevailing interpretation of the Fourteenth Amendment—specifically Wong
Kim Ark. See supra p. 3; Matter of V-, 9 1. & N. Dec. 558, 560 (BIA 1962) (noting
1952 act “carries forward substantially those provisions of the Nationality Act of
1940 which prescribe who are citizens by birth” (citation omitted)).

Congress made clear it was incorporating the Fourteenth Amendment’s
meaning: the statutory language mirrors the Arnendment verbatim, and the
legislative history confirms it was “takeri . . . from the fourteenth amendment.” To
Revise and Codify the Nat’y Laws of the United States into a Comprehensive Nat’y
Code: Hearings Before the Comm. on Immig. and Naturalization on H.R. 6127
Superseded by H.R. 9980, 76th Cong., 1st Sess., 38 (1940). As the Supreme Court
has explained, when Congress borrows constitutional language, it brings “the old
soil with it.” George v. McDonough, 596 U.S. 740, 746 (2022) (citation omitted);
Morissette v. United States, 342 U.S. 246, 263 (1952). And § 1401 must be
“interpret[ed] . . . in accord with the ordinary public meaning of its terms at the

time of its enactment.” Bostock v. Clayton Cnty., 590 U.S. 644, 654 (2020).
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By the time § 1401 was enacted, it was universally understood that “subject
to the jurisdiction” excluded only a narrow class of people—e.g., foreign diplomats
and occupying forces—not noncitizens generally. As early as 1921, Richard
Flournoy—a State Department official and later drafter of the 1940 Act—wrote
that children born in the U.S. to “sojourners or transients” are citizens. Flournoy,
supra p. 44, at 552-53. In 1930, the State Department affirmed that a child born at
Ellis Island to a noncitizen mother who was never admitted was still a citizen at
birth. Jus soli, 3 Hackworth Digest, ch. 9, §221, at 10. And in 1937, a federal court
recognized U.S. citizenship for three U.S.-born chiidren of a deportable mother. In
re Nunez, 18 F. Supp. 1007, 1007-08 (S.D. Cai. 1937), rev'd on other grounds, 93
F.2d 41 (9th Cir. 1937). Moreover, as noied above, in the years before and
immediately after § 1401 was enacied, the Supreme Court repeatedly recognized
the citizenship of persons in cases before it, including where the parents had
violated the immigratinn laws. Supra pp. 27-28.

Thus, independent of any constitutional argument, § 1401 provides an
independent statutory basis to enjoin the EO.

III. Plaintiffs face irreparable harm absent a preliminary injunction.

Defendants do not challenge that the Individual Plaintiffs face irreparable
harm. See Op. Br. 44-49. Nor could they, as no adequate legal remedy exists for

the loss of the “priceless benefits that derive from [citizenship].” Schneiderman v.
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United States, 320 U.S. 118, 122 (1943). The EO’s directive to strip persons of
birthright citizenship amounts to “the total destruction of the individual’s status in
organized society” and constitutes “a form of punishment more primitive than
torture.” Trop v. Dulles, 356 U.S. 86, 101 (1958). As the Supreme Court has
recognized time and again, “[c]itizenship is a most precious right,” Kennedy v.
Mendoza-Martinez, 372 U.S. 144, 159 (1963), whose “value and importance” is
“difficult to exaggerate,” Schneiderman, 320 U.S. at 122.

These statements are not an exaggeration. Without 2 preliminary injunction,
baby N.D.A.N. faces the prospect of immediate reraoval and separation from her
family. The INA provides no alternative lega) status for persons born in the United
States. Section 1401(a) is the only statute in the INA that addresses birth in the
United States, and thus if N.D.A.N. is not covered by it or the Citizenship Clause,
she will be considered undocumented and subject to immediate removal. Section
1229a(a)(2) of Title & specifies that a person may be charged in removal
proceedings for “any applicable ground of inadmissibility under section 1182(a)
... or any applicable ground of deportability under section 1227(a).” 8 U.S.C.

§ 1229a(a)(2). Section 1182(a)(6) renders inadmissible any noncitizen “present in
the United States without being admitted or paroled.” Id. § 1182(a)(6)(A)(i). As
such, N.D.A.N. and all other children targeted by the EO are subject to removal

proceedings, with few, if any, defenses. See 2-SER-314—17, ][ 5-10 (expert
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declaration explaining how a child born without any status in the United States has
no viable routes to status in most instances).'*

This prospect of deporting N.D.A.N. from her country of birth, and taking
her away from her parents, threatens Individual Plaintiffs with “the loss ‘of all that
makes life worth living.”” Bridges v. Wixon, 326 U.S. 135, 147 (1945) (quoting Ng
Fung Ho v. White, 259 U.S. 276, 284 (1922)). Such “separation from family
members” is a well-recognized irreparable harm factor. Leiva-Perez v. Holder, 640
F.3d 962, 969-70 (9th Cir. 2011) (per curiam) (citation owitted); see also, e.g.,
Washington v. Trump, 847 F.3d 1151, 1169 (9th Cit. 2017) (per curiam)
(“separated families” are a “substantial injurly] and even irreparable harm[]”).

Even if they are not removed, people like baby N.D.A.N. will grow up and
be deemed undocumented, forced to remain in the legal shadows of the country

where they were born. Most will have no pathway to legal status throughout the

e A separate executive order entitled “Protecting the American People Against
Invasion” only underscores the risk of enforcement action. See Executive Order
No. 14159, 90 Fed. Reg. 8443 (Jan. 20, 2025). That order directs the Department
of Homeland Secretary to initiate a registration process pursuant to 8 U.S.C.

§ 1302 for persons without lawful status, along with civil and criminal penalties for
those who fail to register. Id. at 8444. It also instructs her to take all appropriate
action “to ensure the efficient and expedited removal of [noncitizens] from the
United States.” Id. at 8445. The registration process becomes mandatory April 11,
2025, and includes instructions that parents must register any child under the age
of 14. See Alien Registration Requirement, https://www.uscis.gov/alienregistration
(last visited Apr. 3, 2025).
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course of their lifetime. For example, none of the parents of persons targeted by the
EO are eligible to file family visa petitions for their newborn children, as only U.S.
citizens and LPRs are eligible to do so. 8 U.S.C. §§ 1151(b)(2)(A)(1), 1153(a). Nor
are employment visas an option. Even if they eventually graduate from college
with a specialized skill and are offered qualifying employment, they still lack key
eligibility requirements. Specifically, persons targeted by the EO would be
ineligible to obtain LPR status through employment visa petitions because they
were never “inspected and admitted or paroled” into the United States, id.

§ 1255(a), as well as for being “in unlawful immigcaiion status on the date of filing
the application for adjustment of status,” id. § 1255(c). See also 2-SER-314-16,

4 6-8 (expert declaration describing bariiers to family and employment-based
status).

In addition, by violating the Citizenship Clause, the EO inflicts the
“deprivation of constitiitional rights,” which “unquestionably constitutes
irreparable injury.” Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012)
(quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)); see also, e.g., Monterey Mech.
Co. v. Wilson, 125 F.3d 702, 715 (9th Cir. 1997) (“We have stated that an alleged
constitutional infringement will often alone constitute irreparable harm.” (citation

omitted)); Baird v. Bonta, 81 F.4th 1036, 1042 (9th Cir. 2023) (similar).
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The EO also threatens to deprive the children it renders undocumented of
many federal rights and benefits. For example, only “qualified” noncitizens
enumerated under 8 U.S.C. § 1641(b) are eligible to receive “any retirement,
welfare, health, disability, public or assisted housing, postsecondary education,
food assistance, unemployment benefit, or any other similar benefit for which
payments or assistance are provided . . . by an agency of the United States or by
appropriated funds of the United States.” 8 U.S.C. § 1611(c)(1)(B); see also id.

§ 1612 (limiting eligibility for Supplemental Security Inceime and Supplemental
Nutritional Assistance Program (food stamps)). Whiie Washington State provides
food and cash assistance to certain noncitizess who do not qualify for similar
federal benefits, the state’s eligibility reguirements exclude most noncitizens
without any lawful status. See Wazh. Admin. Code § 388-424-0030 (defining
eligibility for food assistance program); id. § 388-400-0010 (defining eligibility for
state family assistance).

Similarly, the EO will severely limit the educational and career opportunities
of the targeted children, including rendering them ineligible for federal financial
aid. See 20 U.S.C. § 1091(a)(5); 34 C.F.R. § 668.33(a)—(b). Such “loss of
opportunity to pursue one’s chosen profession constitutes irreparable harm.” Ariz.
Dream Act Coal. v. Brewer, 855 F.3d 957, 978 (9th Cir. 2017); see also Medina v.

DHS, 313 F. Supp. 3d 1237, 1251 (W.D. Wash. 2018) (finding Deferred Action for
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Childhood Arrivals recipient’s potential loss of opportunity to pursue his
profession constituted irreparable harm).

Lastly, the EO’s purported stripping of citizenship has cascading effects on
other civil rights protected by the Constitution. Most notably, it eliminates the
constitutional right to vote, see U.S. Const. amend. XV, § 1, thus constituting
irreparable harm. See supra pp. 52-53.

In sum, the district court was plainly correct to recognize that the EO
inflicts irreparable harm on Individual Plaintiffs (and, by extension, baby
N.D.A.N.) and that there was an according need “to preserve the status quo ante
litem.” L.A. Mem’l Coliseum Comm ’n v. Nat’l Football League, 634 F.2d 1197,
1200 (9th Cir. 1980).

IV. The public interest and baiance of hardships support the preliminary
injunction.

The district court properly found that the balance of equities and the public
interest weigh in favor of preserving the status quo. As this Court has repeatedly
affirmed, “it is always in the public interest to prevent the violation of a party’s
constitutional rights.” Baird, 81 F.4th at 1042 (citation omitted); see also
Hernandez v. Sessions, 872 F.3d 976, 996 (9th Cir. 2017) (“[A]ll citizens have a
stake in upholding the Constitution.” (quoting Preminger v. Principi, 422 F.3d

815, 826 (9th Cir. 2005)).
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By contrast to the irreparable harm to Plaintiffs, see supra pp. 50-54,
Defendants fail to identify any concrete harm they will suffer from continuing to
recognize birthright citizenship. That the EO purports to be “part of President
Trump’s broader effort to repair the United States’ immigration system and to
address the ongoing crisis at the southern border,” Op. Br. 54, has no bearing on
the balance of equities. This case concerns natural-born U.S. citizens and their
constitutional rights—not the laws governing immigration. Furthermore, the
federal government “cannot reasonably assert that it is baimed in any legally
cognizable sense by being enjoined from constitutional violations.” Zepeda v. INS,
753 F.2d 719, 727 (9th Cir. 1983).

The preliminary injunction rightly maintains the status quo that has
governed birthright citizenship fer over 125 years. Thus, the public interest and
balance of hardships plainly support a nationwide preliminary injunction.

V.  The scope of tht injunction is appropriate.

The district court ruled on Individual Plaintiffs’ request for injunctive relief
by focusing just on them alone. See ER-14 n.9. However, Individual Plaintiffs
requested provisional class certification and injunctive relief for the entire class of
similarly impacted Washington State residents. Dkt. 58 at 1-2, 19; Dkt. 74 at 1, 2
n.1. It is undisputed that the Plaintiffs have standing to challenge the EO, ER-6 n.3,

and, by extension, that the proposed class members do so as well. Given the
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serious harms that Plaintiffs and putative class members will suffer if the EO is
permitted to go into effect, see supra pp. 50-54, see also ER-13, it is critical that
this Court retain the nationwide scope of the injunction to “provide complete relief
to the plaintiffs” and ensure all putative class members benefit from it, Op. Br. 49
(citation omitted); see also Bresgal v. Brock, 843 F.2d 1163, 1170-71 (9th Cir.
1987) (“[ A]n injunction is not necessarily made over-broad by extending benefit or
protection to persons other than prevailing parties in the lawsuit—even if it is not a
class action—if such breadth is necessary to give prevailing parties the relief to
which they are entitled.”).

The district court also did not abuse its discretion by preventing internal
implementation of the EO. Once the ccurt (correctly) determined that the EO was
unlawful, there was no reason to aliow Defendants to work to implement it.
Defendants’ assertion that they should now be allowed to “tak[e] steps to
implement the policy,” Op. Br. 42, is nothing more than a request to begin
violating the Constitution, and enjoining such violations was plainly within the
district court’s authority. While Defendants argue that “internal review
procedures” should not be enjoined absent a showing of harm, Defendants’ own
brief belies this argument about “internal”” implementation, as they make clear
what they will actually do is “develop[] and publish[] the regulations and guidance

contemplated by [the EO].” Op. Br. 52-53.
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Any such implementation would create confusion, stress, and fear among
putative class members, who would understandably interpret such steps as having a
real effect on their and their children’s citizenship status. See 1-SER-281-82,
qq 11-13 (Plaintiff Norales describing her fear and distress caused by uncertainty
around her child’s status); 1-SER-287-88, ] 10—12 (similar, for Plaintiff
Chavarria). Accordingly, the district court acted well within its discretion by
enjoining implementation here.

CONCLUSION

For all the foregoing reasons, the Court shouid affirm the preliminary
injunction in its entirety.

Respectfully submitted this 4th ¢f April, 2025.

s/ Matt Adams

Matt Adams, WSBA No. 28287
matt@nwirp.org

s/ Glenda M. Aldana Madrid
Glenda M. Aldana Madrid,
WSBA No. 46987
glenda@nwirp.org

s/ Leila Kang
Leila Kang, WSBA No. 48048
leila@nwirp.org

s/ Aaron Korthuis
Aaron Korthuis, WSBA No. 53974
aaron @nwirp.org
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NORTHWEST IMMIGRANT
RIGHTS PROJECT

615 Second Avenue, Suite 400
Seattle, WA 98104

(206) 957-8611

Counsel for Individual Plaintiffs
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STATEMENT OF RELATED CASES
Pursuant to Ninth Circuit Rule 28-2.6, Individual Plaintiffs state that they
know of one related case pending in this Court, arising out of the same
consolidated district court case: Washington v. Trump, No. 25-674 (9th Cir. filed

Jan. 31, 2025).
DATED this 4th day of April 2025.

s/ Leila Kang

Leila Kang, WSBA No. 48048
Northwest Iimmigrant Rights Project
615 Seconid Avenue, Suite 400
Seattle. WA 98104

leila@nwirp.org
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CERTIFICATE OF COMPLIANCE
This brief contains 13,991 words, excluding the items exempted by Federal
Rule of Appellate Procedure 32(f), and thus complies with the word limit of Ninth
Circuit Rule 32-1. The brief’s size and typeface comply with Federal Rule of
Appellate Procedure 32(a)(5) and (6).
DATED this 4th day of April 2025.
s/ Leila Kang
Leila Kang, WSBA No. 48048
Northwest Iimmigrant Rights Project
615 Seconid Avenue, Suite 400

Seattle. WA 98104
leila@nwirp.org
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CERTIFICATE OF SERVICE
I hereby certify that, on April 4, 2025, I electronically filed the foregoing
brief and attached exhibit with the Clerk of the Court by using the Appellate
Case Management System. I further certify that the participants in the case are
ACMS users and that service will be accomplished by using the ACMS system.
DATED this 4th day of April 2025.
s/ Leila Kang
Leila Kang, WSBA No. 48048
Northwest Iimmigrant Rights Project
615 Seconid Avenue, Suite 400

Seattle. WA 98104
leila@nwirp.org
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