STATE OF NEW HAMPSHIRE
ROCKINGHAM, SS SUPERIOR COURT
Case No. 218-2025-CV-00951
ADELE ROBERTSON; DANIEL FRYE; and REGINA WILSON
Plaintiffs
V.

DAVID M. SCANLAN, in his official capacity as the New Hampshire Secretary of State;
and JOHN M. FORMELLA, in his official capacity as the New Hampshire Attorney General

Defendants

MEMORANDUM OF LAW IN SUFPPORT OF
PLAINTIFFS’ OBJECTION TO DEFENDANTS” MOTION TO DISMISS




TABLE OF CONTENTS

INTRODUCTION ...ttt sttt ettt sttt st sbe et st e sbe et eaeesbeesesanens 1
LEGAL STANDARD . ......oiittiitittett ettt et sttt sttt et sb et st e bt et eaeesbeenesanens 2
ARGUMENT ...ttt ettt te et e et eese e beesbesse et e esseeseenseensesssenseensesseenseensas 2
L. The New Hampshire Constitution requires absentee voting—it is not a matter of
PIIVILEEE. oottt ettt ettt e e s ate e bt e ssbeebeesabeenbeesnaeenseennbaens 2
II. SB 287 imposes a burden on the right to vote that is severe, unreasonable, and
QISCIIMINALOTY. 1...vieuviieiiietie et eeite et stte et et eebe e st e ebeestbeesbeeseseenseessseesseassseenseennseenseennns 3

I1I. The State’s proffered justifications do not justify SB 287 under any level of
SCIULIILY .ttt ettt ettt ettt ettt ebt et e e sbt e bt e s ded e bt e st e ebt e bt esbesae e beestesbeebeenneneeenne 8

CONCLUSION ...ttt et et st e s et e saneeaneesaneeneesaneens 10

1



INTRODUCTION

In August 2025, New Hampshire enacted Senate Bill 287 (“SB 287”), which makes the
state’s already-restrictive absentee voting process even more burdensome by requiring eligible
absentee voters to either submit a copy of their photo identification, travel to their town or city
clerk’s office to present such photo identification in person, or have their signature on their
absentee ballot application form notarized—every time they want an absentee ballot for any
election. As Plaintiffs Adele Robertson, Daniel Frye, and Regina Wilson—three blind and low
vision voters—have alleged in this action, SB 287 violates the New Hampshire Constitution’s
protections of the fundamental right to vote.

To vote absentee under SB 287, voters must have access to specific technology, travel to
private businesses or government offices, or pay money. Tiie new requirements will likely prevent
many voters, especially those with disabilities, mobility challenges, or limited financial means,
from casting any ballot at all. SB 287 thus itaposes a severe, unreasonable, and discriminatory
burden on the fundamental right to vere, which is not justified by any sufficiently weighty and
precise governmental interests. Defendants have merely offered conclusory arguments
downplaying these burdens and invoking generalized interests about election integrity and fraud
prevention without explaining #ow SB 287 advances those objectives.

Because Defendants have failed to provide the Court with any basis to dismiss Plaintiffs’
claims at this early stage of litigation, this Court should deny the Motion to Dismiss and allow

Plaintiffs’ claim to proceed.



LEGAL STANDARD

A motion to dismiss must be denied if a “plaintiff’s allegations are reasonably susceptible
of a construction that would permit recovery.” Hynes v. N.H. Democratic Party, 175 N.H. 781,
786 (2023). Courts “assume the truth of the facts as alleged in the plaintiff’s pleadings and construe
all reasonable inferences in the light most favorable to the plaintiff.” /d. The motion may be granted
only “if the facts pled do not constitute a basis for legal relief.” /d.

ARGUMENT

I The New Hampshire Constitution requires absentee voting—it is not a matter of
privilege.

Defendants’ lead argument—that absentee voting is a privilege, not a right, and so the State
is free to restrict it—runs headlong into the text of the New Hampshire Constitution. See Mot. at
6—7. Whatever may be the case in Kentucky, Connecticut, and Indiana—the source of the cases
Defendants cite—the New Hampshire Constitution requires the legislature to “provide by law for
voting by qualified voters who . . . are absent from the city or town of which they are inhabitants,
or who by reason of physical disability are unable to vote in person.” N.H. Const. pt. I, art. 11.
Absentee voting in New Hampshire is therefore not an “accommodation,” a “special privilege,” or
an “indulgence,” Mot. at 7—it is a constitutional right.

Moreover, even if absentee voting were not constitutionally required, Defendants’ premise
would still be wrong. “Numerous cases . . . illustrate the proposition that, once a state provides for
absentee voting, it may not impose irrational or undue burdens on the exercise of that right.” Fay
v. Merrill, 256 A.3d 622, 649 n.32 (Conn. 2021) (citing, inter alia, People First of Ala. v. Merrill,
467 F. Supp. 3d 1179, 1211-19 (N.D. Ala. 2020), appeal dismissed, 2020 WL 5543717 (11th Cir.
July 17, 2020); League of Women Voters of Va. v. Va. State Bd. of Elections, 458 F. Supp. 3d 442,

452-54 (W.D. Va. 2020)). In other words, once a state has chosen to allow absentee voting, it is



not then free to arbitrarily burden that process simply because electors could have—but did not—
vote another way. See id.; cf. Frederick v. Lawson, 481 F. Supp. 3d 774, 788 (S.D. Ind. 2020)
(“[O]nce a state creates an absentee voting regime, as Indiana has done, courts have found that it
must be administered in a manner that comports with the Constitution.”); Saucedo v. Gardner, 335
F. Supp. 3d 202, 217 (D.N.H. 2018) (“Having induced voters to vote by absentee ballot, the State
must provide adequate process to ensure that voters’ ballots are fairly considered and, if eligible,
counted.”). The fact that this case concerns a law regulating absentee voting therefore does nothing
to insulate that regulation from review.

II. SB 287 imposes a burden on the right to vote that is severe, unreasonable, and
discriminatory.

SB 287 unconstitutionally burdens the right to vote ty taking New Hampshire’s already-
restrictive absentee voting process and erecting addiiional, substantial obstacles that are not
justified by any adequate state interest. See Compoi. 9 14-28.

When a plaintiff alleges that an election practice unconstitutionally burdens the right to
vote in violation of the New Hampshire Constitution, New Hampshire courts “apply a balancing

(133

test to determine the level of scrutiny,” weighing “‘the character and magnitude of the asserted
injury to the [voting] rights’ sought to be vindicated ‘against the precise interests put forward by
the State as justifications for the burden imposed by its rule, taking into consideration the extent
to which those interests make it necessary to burden the plaintiff’s rights.”” Guare v. State, 167
N.H. 658, 663 (2015) (quoting Burdick v. Takushi, 504 U.S. 428, 434 (1992)) (alteration in

(113

original). This is a sliding-scale test, under which “‘the rigorousness of [the] inquiry . . . depends
upon the extent to which a challenged regulation burdens’ the fundamental right to vote.” Id.

(quoting Burdick, 504 U.S. at 434).



Severe burdens must be “narrowly drawn to advance a state interest of compelling
importance.” Id. (quoting Burdick, 504 U.S. at 434). But even burdens that are reasonable and
nondiscriminatory must be justified by “important regulatory interests.” Id. (quoting Burdick, 504
U.S. at 434); see also Eakin v. Adams Cnty. Bd. of Elections, 149 F.4th 291, 312 (3d Cir. 2025)
(rejecting contention that federal constitutional balancing test “equates to rational basis review if
a law imposes a minimal burden”). In between these two ends lies “a test comparable to
intermediate scrutiny,” which applies to burdens that are unreasonable, discriminatory, or both.
Guare, 167 N.H. at 667-68; see also N.H. Dem. Party v. Sec’y of State, 174 N.H. 312, 326 (2021)
(“NHDP”). In other words, unless the challenged election rule is “b5oth nondiscriminatory and
reasonable,” at least intermediate scrutiny must be applied. Libertarian Party of N.H. v. Gardner,
No. 14-cv-00322, 2014 WL 7408214, at *4 (D.N.H. Dec. 30, 2014) (emphasis in original)
(denying motion to dismiss federal constitutional <lzim under similar balancing test).

SB 287 is neither reasonable nor nodiscriminatory. It requires absentee voters to either:
(1) “obtain access to, and ensure they can use, technology that can create copies of the requisite

Y-

photo identification,” Compl. 9 35; (2) travel to a business offering notary services or obtain
access, through the requisite technology, to an online notary, and in either case pay a fee for
notarization services, id. § 36; or (3) travel to their city or town clerk to present qualifying photo
identification in person, id. § 37. Complying with any one of these requirements forces voters to:
travel via public or personal transportation to a business or government office, or pay for the means
to do so; possess or use specific technology like copiers and printers, or purchase the same; and
generally spend additional time and resources to comply with SB 287. And voters must do so not

just once, or even just occasionally, but every time they seek to vote absentee in any election. /d.

4 43. SB 287 therefore imposes a severe and unreasonable burden on New Hampshire voters. And



because this burden is disproportionately borne by specific groups, including blind and low vision
voters, voters with other disabilities, the elderly, and voters of limited means, see id. 9 3542, it
is discriminatory as well.

None of Defendants’ scattershot arguments to the contrary support dismissal at this early
stage. Defendants argue that in-person photo identification requirements have been repeatedly
upheld as reasonable, Mot. at 9-10, but they ignore the different levels of burden and benefit that
SB 287’s absentee identification requirement imposes. In particular, providing a copy of
identification requires voters to have access to and be able to use technology that enables them to
make copies of the identification in the first place. Compl. q 35. Getting an application notarized
requires either a visit to a notary or a difficult online notarizaiion process. /d. 4 36, 40. And the
alternative of going to show identification in persern directly undercuts New Hampshire’s
constitutional requirement that voters temporarily away from home, and those with physical
disabilities, be able to vote absentee without showing up in person. See N.H. Const. pt. I, art. 11.

The availability of in-person veiing also does not reduce the burden SB 287 imposes on
absentee voting. Contra Mot. at 6—9. As Plaintiffs have alleged—and as Defendants simply
ignore—many Granite Staters who vote by absentee ballot are constitutionally entitled to do so
precisely because they are unable to vote in person. Compl. q 15; see also supra Part 1. And neither
Short v. Brown, 893 F.3d 671 (9th Cir. 2018), nor Texas Democratic Party v. Abbott, 978 F.3d 168
(5th Cir. 2020), supports Defendants’ arguments. The courts in those cases denied preliminary
injunctions because the challenged practices in those cases made voting easier for some but not
all voters. See Short, 893 F.3d at 674-75, 677-78; Texas Democratic Party, 978 F.3d at 175 &
n.1, 190-91. Here, in contrast, Plaintiffs challenge SB 287 precisely on the grounds that it “makes

voting [absentee]| more difficult . . . than it was before the law was enacted,” Texas Democratic



Party, 978 F.3d at 191. The Sixth Circuit’s analysis in Obama for America v. Husted—cited in
Short, 893 F.3d at 677—is instructive: In that case, even though shortening the early-voting period
for nonmilitary voters did “not absolutely prohibit” all “early voters from voting,” the court
recognized that “[t]he burden on Plaintiffs’ voting rights is surely real” and affirmed an injunction
against the challenged law. 697 F.3d 423, 433 (6th Cir. 2012). Notably, the court acknowledged
that “because early voters tend to be members of demographic groups that may be unable to vote
on Election Day . . . their ability to cast a ballot is impeded” by the shortened early-voting period.
1d. Here, too, the right to vote is impeded by SB 287’s requirements.

Defendants are also wrong to suggest that because only sorne New Hampshire voters are
impacted, the burden imposed on voting rights should be disraissed as “reasonable.” Mot. at 9-10
(citing Crawford v. Marion Cnty. Election Bd., 553 U.S. 1&1i (2008)). That argument runs headlong
into recent New Hampshire Supreme Court precedent, which explicitly rejects the argument that
an election rule “cannot be facially unconstitutional because only some, but not all, voters are
burdened by its requirements.” NHDP, !74 N.H. at 325 (analyzing Crawford, 553 U.S. 181 (2008)
(plurality opinion)). In doing so, tiic Court hewed closely to the plurality opinion in Crawford and
declined to follow the alternative approach from Justice Scalia’s concurring opinion in that case,
which would have refused to consider the impact on particular voters. 1d.; see also Crawford, 553
U.S. at 204—09 (Scalia, J., concurring). The language Defendants quote from the Superior Court
decision in American Federation of Teachers v. Gardner, 2020 N.H. Super. LEXIS 42 (Oct. 2,
2020), see Mot. at 9, is irreconcilable with the subsequent New Hampshire Supreme Court decision
in NHDP. See also League of Women Voters of N.H. v. Gardner, No. 226-2017-CV-00433, 2020
WL 4343486, at *16 (N.H. Super. Ct. Apr. 8, 2020) (“LWVNH”) (rejecting argument that, unless

election law “burden[s] all voters, it has a plainly legitimate sweep and therefore must survive a



facial challenge,” while recognizing that law “only applies to and imposes burdens on unregistered
voters, already a minority of the voting population in New Hampshire”), aff’d sub nom., NHDP,
174 N.H. 312 (2021). And that is for good reason. “[E]lections are often decided by narrow
margins, and even a small degree of influence carries the potential to change the result of an
election.” Akins v. Sec’y of State, 154 N.H. 67, 73 (2006). So the burden on every voter matters.

Contrary to Defendants’ arguments, SB 287 is also discriminatory because it imposes
vastly disproportionate burdens on different groups of absentee voters. In LWVNH, for example,
the court held that “the burdens imposed by the [challenged] law are discriminatory” because the
law’s burdens fell “disproportionately on certain groups of individuals who use same-day
registration more frequently than others,” including “[y]oung, 1uobile, low-income, and homeless
voters.” 2020 WL 4343486, at *16. Here, SB 287’s buidens fall disproportionately on specific
groups, including blind and low vision voters like Plaintiffs, voters with other disabilities, the
elderly, and voters of limited means. See Compl. ] 35—42. These categories overlap significantly
with those who are eligible to vote abs¢ritee and likely to need to vote absentee. See RSA 657:1, 1.
Defendants’ Motion offers no meaningful argument to the contrary. See Mot. at 7-8. Instead,
Defendants rehash their contention that burdens on specific groups can never support a facial
challenge, but as explained, that is plainly contrary to New Hampshire Supreme Court precedent.
See NHDP, 174 N.H. at 325.

Finally, Defendants state that Plaintiffs have not alleged “that they have actually been
impeded from obtaining an absentee ballot.” Mot. at 8 (emphasis removed). But Plaintiffs filed
their Complaint before the law took effect, a fact Defendants acknowledge. Id. at 5 n.4; see also
Compl. 9 32. Defendants’ position would mean that no plaintiff could ever challenge a voting-

related requirement until after an election took place under the new regime. That is simply not the



law. See, e.g., Guare, 167 N.H. at 660, 669 (recounting that voter registration law challenged
shortly after being enacted was preliminarily enjoined before affirming decision that law was
unconstitutional).

III.  The State’s proffered justifications do not justify SB 287 under any level of scrutiny.

Defendants’ asserted justifications for SB 287 also fail to justify dismissal. Defendants
argue first that SB 287 is justified by the state’s generalized governmental interest in “controlling
and regulating the course of its elections.” Mot. at 10-12. But that type of generalized statement
simply misses the mark; the Court must consider “the precise interests put forward by the State as
justifications™ for the challenged law, and it must “tak[e] into consideration the extent to which
those interests make it necessary to burden the plaintiff’s wights.” Guare, 167 N.H. at 663
(emphasis added) (quoting Burdick, 504 U.S. at 434). That test applies to all challenged voting
laws, not just ones that have already been deemed nnreasonable. See id. It is of course true that
New Hampshire courts “enforce [voting] reguiations when they are reasonable,” Kibbe v. Town of
Milton, 700 A.2d 1224, 1225 (N.H. 1957), but that begs the question whether a given law is
reasonable. And New Hampshire law answers that question by balancing burden and benefit as set
forth in Guare, 167 N.H. at 653.

Under the applicable standard, Defendants must demonstrate that SB 287 actually
addresses the precise governmental interests put forth. See NHDP, 174 N.H. at 328-29; Guare,
167 N.H. at 669. But Defendants fail to articulate “precise interests” to justify the burdens imposed
by SB 287. Guare, 167 N.H. at 663 (quoting Burdick, 504 U.S. at 434); Eakin v. Adams Cnty. Bd.
of Elections, 676 F. Supp. 3d 449, 460 & n.12 (W.D. Pa. 2023) (denying motion to dismiss and
noting that “[n]o matter what level of scrutiny should be used, the State’s interest must be defined”
and “connected to” the challenged election practice). In fact, their entire argument that SB 287’s

requirements are justified focuses on election integrity and fraud prevention solely in the abstract,



without making any connection to SB 287. See Mot. at 10—12. No one doubts that, as a general
matter, ensuring “a community of interest among voters and residents promotes confidence in
political outcomes and guards against a distortion of the political community,” Mot. at 11 (quoting
Op. of the Justs., 171 N.H. 128, 144 (2018)), nor that promoting orderly election administration
while preventing fraud is a worthwhile and legitimate goal, see Mot. at 11-12. But Defendants
entirely fail to explain s7ow SB 287 advances any of these objectives. See id. at 10—12.

“[Vl]oter fraud is not widespread or even remotely commonplace” in New Hampshire.
League of Women Voters of N.H. v. Gardner, No. 226-2017-CV-00433, 2018 WL 5929043, at *9
(N.H. Super. Ct. Oct. 22, 2018); see also LWVNH, 2020 WL 4343456, at *19 (“[T]he reality is
that voter fraud is virtually non-existent in this state, a fact that ihe State conceded at trial.”), aff’d
sub nom., NHDP, 174 N.H. at 329. Defendants cite thiee instances of absentee voters casting
ballots both in New Hampshire and in other states, Mot. at 2, but they offer no explanation of how
SB 287’s identification requirements would do anything to stop that type of fraud. Quite obviously,
they would not—SB 287 addresses, if anything, voter impersonation, not actual voters voting in
more than one state. Defendants’ nwicidents therefore do nothing to justify SB 287’s burdens. See
Eakin, 149 F.4th at 316 (belding that a “State interest in fraud detection and deterrence . . . is a
legitimate interest [] beyond cavil ... [bJut the [challenged election practice] must reasonably
further that interest for [courts] to weigh it” (citations omitted)). Defendants’ hollow assertion of
generalized interests dooms their Motion to Dismiss, because they cannot demonstrate that SB 287
“is actually necessary or that it actually addresses that interest.” Guare, 167 N.H. at 668.

* % *
The Guare test is a balancing test that weighs the burdens on voting rights against the state

interests that purportedly justify them. 167 N.H. at 663. As Plaintiffs have alleged, SB 287 is not



justified by any governmental interest under any level of scrutiny because there is no election-
administration or election-fraud problem that it purports to solve. Compl. 9 45-55. “At this early
stage of the proceedings and without any evidentiary support,” Defendants’ bare “assertions cannot
base the dismissal of Plaintiffs’ claims.” Eakin, 676 F. Supp. 3d at 460. This Court should thus
easily conclude that Plaintiffs have stated a claim under the New Hampshire Constitution.

CONCLUSION

For the foregoing reasons, the Court should deny the Motion to Dismiss.

Respectfully submitted, Dated: October 20, 2025

/s/ Steven J. Dutton

MCLANE MIDDLETON, P.A. ELIAS LAW GROUP LLP

Steven J. Dutton, NH Bar No. 17101 David R. Fox*

900 Elm Street Robeit Golan-Vilella*

Manchester, NH 03101 Tina Meng Morrison™

T: (603) 625-6464 Omeed Alerasool™*
steven.dutton@mclane.com 250 Massachusetts Ave. NW, Suite 400

Washington, DC 20001

T: (202) 968-4490

F: (202) 968-4498
dfox@elias.law
rgolanvilella@elias.law
tmengmorrison@elias.law
oalerasool(@elias.law

*Pro hac vice application pending

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on October 20, 2025, I served the foregoing through the Court’s
electronic filing system on all parties and counsel of record.

/s/ Steven J. Dutton
Steven J. Dutton
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