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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

LEAGUE OF WOMEN VOTERS OF
ARKANSAS, INC, et al.,

Plaintiffs,
and Case No. 5:25-cv-05087-TLB
PROTECT AR RIGHTS, et al.,

Intervenor-Plaintiffs,

V.

COLE JESTER, in his official capacity as
Secretary of State of Arkansas,

Defendant.

PLAINTIFFS’ AND INTERVENOR-PLAINTIFFS’ POST-TRIAL CLOSING
ARGUMENT

Plaintiffs League of Women Voters of Arkansas (“LWVAR”), Save AR Democracy
(“SARD”), Bonnie Heather Miller, Danielle Quesnell, Lee Evans, and Amy Cruz (together,
“Plaintiffs”) and Intervenor-Plaintiffs Protect AR Rights and For AR Kids (together,
“Intervenors”) respectfully submit the following Post-Trial Closing Argument.

INTRODUCTION

Ballot measures are deeply embedded in Arkansas: they are enshrined in the Arkansas
Constitution and have been used by Arkansas citizens to propose laws and state constitutional
amendments since at least 1938. Because ballot measures are a right guaranteed to all Arkansas
citizens, burdening that right violates the First Amendment when it inhibits access to the ballot

box without an adequate state interest. The essential step in a successful measure—and a healthy
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democracy—is engaging with and educating voters to exercise their franchise in an informed
manner. In Arkansas, voter engagement in direct democracy depends on petition circulators or
canvassers who contact voters to request their consideration of proposed measures. As Plaintiff
Bonnie Heather Miller, the President of LWV AR, described:

It’s how we, as Arkansans, can speak to our government, how we can advocate

for the changes we want. This is how we want our government to look. This is

how we think that this process should work. ... this is the core of democracy.

[Arkansans] are an equal policy making body to our legislature. Whether they

like it are not, we are. And we know that across the political spectrum, people

have used this process. This is for everyone. It’s not a partisan issue. ... we are

here in a state where one party has control over every level of government. We,

again, know that government is less responsive. Elections are less competitive.

And so the voters — it’s just bad for the voters. And so all of this is to strengthen

democracy and to make this a better place to live for all of us and for generations
to come.

Trial Transcript (“Tr.”) at 74:13-75:9 (emphasis added).

This foundational principle of Arkansans’ free speech, enshrined in their Constitution,
remains under serious attack. Since 2013, the Arkansas General Assembly has passed a series of
increasingly restrictive laws inhibiting Arkansans’ ability to engage in the ballot measure process. !
The laws imposing residency and domicile requirements and banning the most efficient manner
for compensating canvassers serve no compelling—or even legitimate—governmental purpose.
The evidence at trial established that the restrictions imposed by the residency and domicile
requirements, Ark. Code Ann. § 7-9-103(a)(6) and Act 453 of 2025 (the “Residency Requirement”
and the “Domicile Requirement”), unconstitutionally restrict the number of petition circulators—

both paid and volunteer—who can solicit signatures for ballot initiatives in Arkansas. The

! As this Court has found, the most recent iteration of these restrictions significantly burdened the
constitutional rights of Arkansans, including Plaintiffs and Intervenors, to engage in core political
speech. The Court relieved many of the burdens imposed by the restrictive laws in its June 30,
2026 Summary Judgment Order, leaving three statutes imposing additional unlawful restrictions
on voting rights at issue during trial. Plaintiffs and Intervenors adopt the Court’s findings in
Section I of the Summary Judgment Order.
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evidence also demonstrated that by banning compensation for canvassers on a per-signature basis,
Ark. Code Ann. § 7-9-601(g)(1) (the “Pay-Per-Signature Ban”), the Legislature unduly restricted
access for Arkansas voters and ensured a less efficient and more uncertain process.

In both instances, the State advanced no legitimate state interest for these restrictions and
did not adduce evidence that the laws are narrowly tailored to accomplish a state interest, let alone
that they do so without unduly burdening the constitutional rights of Arkansas voters to engage in
political speech and participate in the electoral process. The State called one witness, and its utter
lack of evidence of compelling state interests, or of election improprieties at all, is summarized

below:
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Offered no EY BALLOT QUESTION COMMITTEES AND R . t N
LEGISLATIVE QUESTION COMMITTEES; AND equlremen O
: EOR OTHER BURROSES None
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s TO REREAL PROVISIONS OF ARKANSAS Ark. Code Ann. § 7-9-103(a)(8)
LAW PROVIDING FOR REVIEW OF THE
WltneSS, LEGAL SUFFCIENCY OF STATEVIDE
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Act 212 2013-2020 Evidence
had no ANACT TO AMEND ARKANSAS LAW
CONCERNING THE USE OF PUBLIC FUNDS Pav-Per
TO SUPPORT OR OPROSE BALLOT = =
knOWledge MEASURES; AND FOR OTHER FURPOSES. NUI] e . y N
before _ Signature Ban 0
ANACT TO AMEND AND CREATE SECTIONS
2016 RELATING TO INITIATED ACT NO. 1 OF 1942 (2021)
CONCERNING LOCAL OPTION ELECTION Ark. Code Ann. § 7-9-601(g)(1)
PETITION PROCEDURES: TO ENACT A

CXO03 (as modified).

The only other

LOCAL OPTION ELECTION PETITION FRAUD
DFFENSE; AND FOR OTHER PURPOSES

evidence that the

State chose to introduce showed that Plaintiffs and
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Intervenors have been able to raise funds in the past, implying that Plaintiffs and Intervenors should
have raised more or devoted more of the money that they did raise to support their canvassing
campaigns instead of their other activities. That argument has never before been accepted by a
court in similar circumstances and runs counter to a line of Supreme Court precedent treating
funding itself as core political speech. See, e.g., Buckley v. Valeo, 424 U.S. 1, 19 (1976); Nat’l
Republican Senatorial Comm. v. Fed. Election Comm’n, 146 S. Ct. 2404, 2412 (2026). There is,
therefore, nothing that was introduced by the State to weigh in the balance against the evidence of
the burdens imposed on Plaintiffs’ and Intervenors’ core political speech. The remaining
challenged laws do not survive scrutiny and must be permanently enjoined.

II. STRICT SCRUTINY APPLIES

The circulation of petitions is “core political speech” and the “First Amendment protection
for such interaction... is ‘at its zenith.”” Buckley v. Am. Const. Law Found., Inc. 525 U.S. 182,
183, 186 (1999) (quoting Meyer v. Grant, 486 U.S. 414, 422, 425 (1988)). When analyzing the
constitutionality of petition laws, this Court “must weigh ‘the character and magnitude of the
asserted injury to the rights protected by the First and Fourteenth Amendments that the plaintiff
seeks to vindicate’ against ‘the precise interests put forward by the State as justifications for the
burden imposed by its rule,’ taking into consideration ‘the extent to which those interests make it
necessary to burden the plaintiff’s rights.”” Burdick v. Takushi, 504 U.S. 428, 434 (quoting
Anderson v. Celebrezze, 460 U.S. 780, 789 (1983)). The first step is for this Court to “determine

299

whether the challenged law ‘implicate[s] the First Amendment.”” League of Women Voters of
Arkansas v. Jester, 816 F. Supp. 3d 871, 899 (W.D. Ark. 2025) (“Jester I’) (quoting SD Voice v.
Noem, 60 F.4th 1071, 1077 (8th Cir. 2023)). Here, there is no dispute that the Residency and

Domicile Requirements and the Pay-Per-Signature Ban implicate the First Amendment. League of

Women Voters of Arkansas v. Jester, No. 5:25-CV-5087, 2026 WL 1893401, at *14, *17 (W.D.
4
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Ark. June 30, 2026) (“Jester II”).

When a petition law “imposes a severe burden on the ability to engage in political speech,
strict scrutiny applies.” SD Voice, 60 F.4th at 1080. “A severe burden is one that goes ‘beyond the
merely inconvenient.”” Id. (internal citations omitted). “Regulations imposing severe burdens must
be narrowly tailored and advance a compelling state interest.” Timmons v. Twin Cities Area New
Party, 520 U.S. 351, 351 (1997). Further, “[a]s a general rule, content-based speech restrictions
can only stand if they meet the demands of strict scrutiny.” 281 Care Comm. v. Arneson, 638 F.3d
621, 633 (8th Cir. 2011). And even if the Court’s scrutiny is not strict, it must be exacting, and
regulations burdening canvassers’ speech must be “reasonable, nondiscriminatory, and further([]
an important regulatory interest.” SD Voice, 60 F.4th at 1080 (internal quotations omitted).
“Although this standard is more deferential than strict scrutiny, it is a more searching review than
rational basis.” Jester II, 2026 WL 1893401, at *13. The State still must come forward with
evidence of its interest—in this case, evidence of fraud in the ballot measure process—and show
that its laws are narrowly tailored to the State’s asserted interest so that it can be scrutinized in
light of the burdens placed upon Plaintiffs and Intervenors. See Americans for Prosperity Found.
v. Bonta, 594 U.S. 595, 608 (2021). To meet this burden, the State “must do more than merely
‘posit the existence of the disease sought to be cured.”” Turner Broad. Sys., Inc. v. F.C.C., 512
U.S. 622, 664 (1994) (quoting Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1455 (1985)).

THE CHALLENGED LAWS DO NOT SURVIVE SCRUTINY
A. The Pay-Per-Signature Ban Violates the First Amendment.

Ark. Code Ann. § 7-9-601 governs the hiring and training of paid canvassers. PX01 at 7,
PXO02 at 4 8. Section (g)(1) makes it illegal to either pay or receive a commission “on a basis related
to the number of signatures obtained.” Ark. Code Ann. § 7-9-601(g)(1). A violation of the “pay-

per-signature ban” (or “commission ban” as the State calls it) results in all signatures being
5



Case 5:25-cv-05087-TLB  Document 164  Filed 08/10/26  Page 6 of 21 PagelD #:
2895

declared void and not counted. It is also classified as a Class A misdemeanor which, under § 7-9-
601(d), disqualifies the canvasser from any future canvassing. PX01 at 7.

1. The Pay-Per-Signature Ban Imposes a Severe Burden on Plaintiffs.

Payment by signature is the standard for the paid canvassing industry. Tr. at 156:18-21,
166:10-13 (Cruz); Tr. at 222:20-223:6 (Evans). Without the ability to meet that industry standard,
sponsors cannot hire otherwise qualified canvassers, reducing the pool of canvassers available to
them. Canvassers will go where the market takes them and the Pay-Per-Signature Ban takes them
away from Arkansas.

Restrictions on a speaker’s ability to raise and spend money in support of political speech,
like the Pay-Per-Signature Ban, are themselves restrictions on speech. Buckley , 424 U.S. at 19.
Successful petition campaigns in Arkansas require substantial financial resources. Tr. at 130:12—
13 (Miller) (anticipated cost of signature collection alone for the SARD 2026 ballot-initiative
campaign was between $1.5 million and $2 million); Tr. at 227:19-228:2 (Evans) (budget for an
initiative campaign in Arkansas would be $1 million or more). Paid canvassers offer more
consistency than volunteer canvassers. Tr. at 58:20-25 (Miller). LWVAR has never qualified for
a ballot measure without the use of paid canvassers. Tr. at 39:13—16, 147:5 (Miller). And Ms.
Miller testified consistently that LWVAR “believe[s] it to be impossible [to qualify a petition for
the ballot] with an all-volunteer group.” See, e.g., Tr. at 58:23-25, 39:15-16, 54:19-22, 57:24-25
(Miller).?

Because payment by signature rewards efficiency and accuracy, canvassers that are paid

by signature have a direct incentive to collect more valid signatures in less time than canvassers

2 Similarly, Protect AR Rights was unable to collect enough signatures using an all-volunteer
campaign when it began collecting signatures for its Arkansas Ballot Measure Rights Amendment
in late 2025. Tr. at 312:22-313:10 (Kopsky).

6
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being paid by the hour. Tr. at 167:16-23. 175:16—-18 (Cruz); Tr. at 223:2—6 (Evans). Campaigns
forced to rely on hourly compensation must spend more money without the same incentive for
canvassers to maximize the number of valid signatures collected per hour. Forcing Plaintiffs to
raise more money because they must speak in such muffled ways, or to choose between speaking
on one issue and not on another, runs afoul of Buckley and its progeny. See Tr. at 53:23-54:8,
88:18-89:9 (Miller); see also Nat’l Republican Senatorial Comm., 146 S. Ct. at 2412. Those cases
also dispose of the State’s argument that Plaintiffs and Intervenors should have spent their money
on canvassers instead of other First Amendment activities like educating voters.® See, e.g., PX19.

The Pay-Per-Signature Ban also makes it more difficult for a petition sponsor to create,
plan, and stick to a budget for an initiative campaign. Tr. at 223:7-225:18, 252:13—253:10 (Evans).
This makes signature gathering more difficult and costly and reduces the likelihood that an
initiative or measure will qualify for the ballot—a burden that is severe. See Citizens for Tax
Reform v. Deters, 518 F.3d 375, 383 (6th Cir. 2008) (“Bans on paying circulators, whether outright
or partial, can impact political expression in at least three related but distinct ways: (1) a ban can
reduce the number and hours of voices which will convey the message; (2) it can limit the size of
the audience of the petition; and (3) it can lower the likelihood that a measure will qualify for the
statewide ballot.”).

The burden on LWVAR created by the Pay-Per-Signature Ban is not simply one that
burdens the process of getting initiatives on the ballot. LWV AR’s mission is “[e]mpowering voters

and defending democracy through active engagement, education, and advocacy.” PX20; see also

3 That is the only explanation for the State’s evidence about how much the Plaintiffs and
Intervenors raised and spent—or did not raise and therefore could not spend—on the ballot
initiative campaigns. See, e.g., DX40, DX41, DX42. But the State has no right to make its citizens
choose among First Amendment-protected activity by burdening core political speech. See Arizona
Free Enter. Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 73940 (2011).

7
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Tr. at 11:9-18, 74:12—-75:23 (Miller) (discussing mission and work of LWV AR); Tr. at 61:7-10,
64:5-66:3, 67:19-77:2, 79:20-86:15 (Miller) (discussing support of canvassing effort to qualify
SARD’s Direct Democracy Reform Amendment of 2026). Restrictions like the Pay-Per-Signature
Ban prevent LWVAR from qualifying an initiative for the ballot so that LWVAR can then
advocate for and educate Arkansans about the issue before Arkansans vote on that issue. Tr. at
74:12-75:23 (Miller). LWVAR’s involvement in both aspects of the ballot initiative process—
initiating ballot measures to be qualified for the ballot and then advocating for those measures once
they have been added to the ballot—underscores how both aspects constitute core political speech.
Tr. at 76:3-77:2, 79:20— 81:6, 82:22-86:22 (Miller); Compare PX26 with PX 27. The Pay-Per-
Signature Ban stifles the LWVAR’s mission and unconstitutionally burdens its speech.*

The evidence at trial showed that the Pay-Per-Signature Ban directly restricts a sponsor’s
ability to spend money to fund core political speech makes this case factually and legally
distinguishable from Jaeger. There, the plaintiffs only offered “bare assertions” and “produced no
evidence that payment by the hour, rather than on commission, would in any way burden their
ability to collect signatures.” Jaeger, 241 F.3d at 618. Here, as detailed above, many of Plaintiffs’
witnesses testified without contradiction that the Pay-Per-Signature Ban negatively impacts
sponsors’ ability to hire qualified, paid canvassers, reducing a sponsors’ ability to convey their
message and imposing a burden on Plaintiff sponsors’ core political speech.

1. The Pay-Per-Signature Ban Is Not Narrowly Tailored to Serve a
Compelling State Interest

Because the burden on Plaintiffs is severe, the State must justify the Pay-Per-Signature Ban

* The Pay-Per-Signature Ban is also subject to strict scrutiny because it is a content-based
restriction on speech. The Arkansas General Assembly has not limited the ways that canvassers
for party petitions can be paid. Tr. at 451:17-21 (Bellamy); Tr. at 243:23-25 (Evans). Thus, the
Pay-Per-Signature Ban turns on what is in the petition and must be scrutinized as a content-based
burden on core political speech.

8
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with a compelling interest and show that the restrictions are narrowly tailored to serve that interest.
The only interest identified by the State, through Ms. Bellamy, was the abstract allusion to election
integrity. The State did not connect that interest to any specific mechanism by which per-signature
payment causes fraud, nor did the State present any evidence linking commission payments to
increased fraud.

The testimony of Ms. Cruz and Mr. Evans established that paying canvassers per signature
incentivizes more efficient and accurate collection because canvassers are only compensated for
valid signatures. Tr. at 151:20-25, 167:19-168:4 (Cruz); Tr. at 260:16-20, 261:4-16 (Evans). This
Court should not “‘assume that a professional circulator—whose qualifications for similar future
assignments may well depend on a reputation for competence and integrity—is any more likely to
accept false signatures than a volunteer who is motivated entirely by an interest in having the
proposition placed on the ballot.”” Buckley, 525 U.S. at 203—04(quoting Meye, 486 U.S. at 426).

At the same time that Ms. Bellamy testified that she believes she has seen fewer
transcription errors following the Pay-Per-Signature Ban, she acknowledged that the decrease may
be attributed to circumstances other than canvasser payment. Tr. at 4:15-22 (Bellamy). And
transcription errors, as with many other reasons a signature may be removed from the count, are
not necessarily fraudulent. See Tr. at 440:19—441:7 (Bellamy). Further, a “transcription,” by
Defendant’s definition, simply means that the same handwriting appears next to more than one
signer’s name. Tr. at 399:5-400:14; 491:18-23 (Bellamy). That can result from entirely innocent
circumstances and is not itself evidence of criminal fraud. See id. Likewise, a duplicate signature
shows only that the same individual signed more than once, not that the individual acted
fraudulently. Tr. at 400:20-401:5 (Bellamy).

And the State’s own evidence showed minimal evidence of even these innocent errors:
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5,839 duplicate signatures, or 5.2% of the total of 111,402 signatures; 1,416 transcriptions, or
1.3%; and 0.26% for mismatches on the Medical Marijuana Ballot Measure in 2024; and 387
duplicate signatures, or 0.24% of 162,181 signatures; 518 transcriptions, or 0.32%; and 0.04% for
mismatches on the Casino Repeal Measure in 2024. Jester II, 2026 WL 1893401, at *§; Tr. at
470:9-14 (Bellamy). This relatively small number of signatures in 2024 prompted no investigation
or prosecution; it does not demonstrate fraud at a level that justifies the challenged restriction.’

Jaeger is distinguishable because there the state introduced evidence that the ban on
commission payments was necessary to prevent election fraud and abuse. Jaeger, 241 F.3d at 618.
Here, the Secretary offered no evidence of any actual fraud in Arkansas nor any evidence that,
even if there were instances of fraud, the Pay-Per-Signature Ban is narrowly tailored to prevent
that fraud. The State simply has not carried its burden of introducing evidence that the Pay-Per-
Signature Ban is reasonable, nondiscriminatory, and furthers an important regulatory interest under
any standard of review. The Pay-Per-Signature Ban is an unconstitutional restriction on Plaintiffs’
speech and must be enjoined.

B. The Residency and Domicile Requirements Violate the First Amendment.

Ark. Code Ann. § 7-9-103(a)(6) provides that a person may not act as a canvasser—paid
or volunteer—unless he is a resident of this State. Under Act 453 of 2025, a paid canvasser must
both (1) reside and (2) be domiciled in Arkansas. Ark. Code Ann. § 7-9-103(a)(8); see id. § 7-9-
103(d)(1). It also prohibits sponsors from “knowingly hir[ing]” a person who is prohibited from

canvassing by those requirements. /d. § 7-9-103(d). Domicile requires actual residence in a place

5 The State’s evidence did not distinguish between paid and volunteer canvassers in generating
these figures. The State also did not present any evidence of invalid-signature rates prior to the
enactment of the Pay-Per-Signature Ban in 2021. In fact, there is no evidence of fraud in the record.

10
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plus the intent to make that place one’s fixed and permanent abode. Leathers v. Warmack, 341
Ark. 609, 618 (2000).

1. Federal Courts Have Consistently Applied Strict Scrutiny to Similar
Restrictions on Canvassing.

In evaluating ballot access cases, courts must “be vigilant . . . to guard against undue
hindrances to political conversations and the exchange of ideas.” Buckley, 525 U.S. at 183, 192 .
The Supreme Court has twice considered statutes that restrict who may circulate election petitions
in support of ballot access and has twice invalidated restrictions similar to those imposed by the
Residency and Domicile Requirements. In Meyer v. Grant, the Court struck down Colorado’s
prohibition on paid petition circulators. Holding that the restriction was “a limitation on political
expression subject to exacting scrutiny” the Court reasoned that the state had failed to justify the
burden on advocates’ free speech rights. 486 U.S. 414, 420 (1988). In Buckley, the Court
invalidated a requirement that petition circulators be registered voters of the state, holding that the
“requirement cuts down the number of message carriers in the ballot-access arena without
impelling cause.” Buckley, 525 U.S. at 197. As noted in Buckley, the First Amendment harm that
restrictions on petition circulators pose is that they “limit the number of voices who will convey
the initiative proponents’ message and, consequently, cut down the size of the audience proponents
can reach.” Id. at 194-95 (cleaned up).

Since Meyer and Buckley, federal courts have consistently viewed petitioning restrictions
like Ark. Code Ann. § 7-9-103(a)(6) with strict scrutiny. See, e.g., Wilmoth v. Sec’y of New Jersey,
731 F. App’x 97, 101-03 (3d Cir. 2018) (holding that out-of-state circulator bans severely impair
First Amendment speech, which triggered strict scrutiny analysis); Yes On Term Limits, Inc. v.
Savage, 550 F.3d 1023, 1027-28 (10th Cir. 2008) (applying strict scrutiny to overturn Oklahoma

prohibition on nonresident circulators of initiative petitions). The majority of federal courts have

11
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also found circulator residency requirements unconstitutional in both the context of ballot initiative
petitions and candidacy petitions. See, e.g., Pierce v. Jacobsen, 44 F.4th 853, 859-66 (9th Cir.
2022) (invalidating residency requirement for petition circulators); Nader v. Blackwell, 545 F.3d
459, 47475 (6th Cir. 2008) (invalidating state residency requirement for circulators of presidential
candidacy petitions); Nader v. Brewer, 531 F.3d 1028, 1035-38 (9th Cir. 2008) (same); Krislov v.
Rednour, 226 F.3d 851, 858—66 (7th Cir. 2000) (invalidating residency requirement for circulators
of petition for congressional candidacy petitions); Libertarian Party of Virginia v. Judd, 718 F.3d
308, 318—19 (4th Cir. 2013) (invalidating state residency requirement for circulators of candidacy
petitions); Citizens in Charge v. Gale, 810 F. Supp. 2d 916, 918-22 (D. Neb. 2011) (invalidating
state residency requirement for circulators of candidacy and ballot initiative petitions). These cases
uniformly conclude that preventing non-residents and residents who are not domiciled in the State
from collecting signatures creates a burden on Plaintiffs’ and Intervenors’ core political speech
that is not narrowly tailored to achieve any compelling state interest. See Citizens in Charge, 810
F. Supp. 2d at 926-27.

1. The Residency and Domicile Restrictions Impose a Severe Burden on
Plaintiffs and Intervenors.

Plaintiffs’ and Intervenors’ evidence at trial showed that the exclusion of experienced,
professional out-of-state canvassers, willing volunteers from neighboring states, and all others who
do not satisfy the Residency and Domicile Requirements (i) drastically reduces the number of
available speakers to spread Plaintiffs’ and Intervenors’ messages, (i1) materially increases the cost
and difficulty of gathering signatures, and (iii) makes it less likely—if not impossible—that a
sponsor will obtain the signatures necessary to qualify a measure for the ballot.

Ms. Miller testified that LWV AR has never successfully qualified a ballot measure without

using out-of-state canvassers, paid or volunteer. Tr. at 147:6—10 (Miller). She also testified that

12
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members of the League of Women Voters in neighboring states wanted to support LWVAR’s
initiatives by volunteering as canvassers in 2024 but could not because of the Residency
Restriction. Tr. at 59:1-12, 59:22-60:8 (Miller).

Ms. Fahey testified that her organization, The People, has volunteers in all 50 states,
including 129 volunteers in the states bordering Arkansas. Tr. at 272:16-273:11 (Fahey). Ms.
Fahey testified that “we get people helping from across the country, but most often if they’re going
to physically go somewhere and help gather signatures, ... the bordering states tend to be where
we get the most activity.” Tr. at 272:2—14 (Fahey); see also id. at 273:13-274:8 (Fahey). During
the most recent campaign cycle, The People coordinated hundreds of volunteer canvassers for an
initiative petition in the neighboring state of Oklahoma and thousands of volunteer canvassers—
including 588 within 50 miles of the Arkansas border—for an initiative petition in the neighboring
state of Missouri. Tr. at 277:4-278:10, 280:8-21, 281:20-283:15, 284:6-9 (Fahey). Ms. Fahey

demonstrated the impact with the following map:

Volunteer Canvassers in States Bordering Arkansas
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CXO02; Tr. at 285:1-19, 285:25-286:16 (Fahey). Ms. Fahey would have mobilized these volunteers

13
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to canvass for SARD’s Direct Democracy Reform Amendment in Arkansas if the laws had not
prevented those volunteers from canvassing. Tr. at 274:9-277:3, 279:9-280:7, 288:15-289:9,
291:11-293:14 (Fahey). A team of approximately 20 of those volunteers was regularly circulating
between Oklahoma and Missouri and would have included Arkansas in that circuit absent the
Residency and Domicile requirements. Tr. at 280:22-281:19 (Fahey).

Ms. Cobb testified that she had to turn down students every week living in Arkansas college
housing who wanted to volunteer to collect signatures on a 2024 initiative but could not because
they were not residents of Arkansas even while living in Arkansas and attending school in Fort
Smith. Tr. at 188:2—10 (Cobb). There were over 50 potential additional volunteer canvassers that
could have assisted the campaign during that period. Tr. at 184:4—14 (Cobb). As the evidence from
Ms. Fahey showed, they were likely to turn the tide on the 2024 initiative had they been allowed
to canvass. Tr. at 280:22-281:19, 291:11-293:14 (Fahey).

Ms. Cruz testified that the group of professional paid canvassers with whom she typically
worked in other states, on other campaigns, was unable to work in Arkansas in 2024 because not
all the members of the group were Arkansas residents. Tr. at 158:4-15, Tr. at 158:7-16 (“[W]e
had a team that usually moved together from state to state...[t]hey understand the processes. Some
of them have done this for decades, so they understand compliance...how important it is to go by
the rules and to know the processes even before they arrive to the state to work...[w]e didn’t see
that with Arkansas.”). As a result, the campaign was required to hire more than 500 unqualified
individuals, many of whom would not have been necessary if the residency restriction were not in
place. Tr. at 177: 11-16.

Mr. Kopsky testified that Protect AR Rights collected fewer signatures for a greater cost

over a longer time period because of the Residency Requirement. Tr. at 319:17-20, 388:15

14



Case 5:25-cv-05087-TLB  Document 164  Filed 08/10/26  Page 15 of 21 PagelD #:
2904

(Kopsky). The inefficiency of the paid resident canvassers Protect AR Rights ultimately used for
its Arkansas Ballot Measure Rights Amendment drove up costs by 30 percent, costing Protect AR
Rights approximately $600,000. Tr. at 318:23-319:16 (Kopsky).

The existence and impact of additional canvassers is not hypothetical. During the 2024
election cycle, when Ms. Guthrie was still residing in Arkansas, Ms. Guthrie collected over 6,000
signatures for various initiative campaigns. Tr. at 210:15-17 (Guthrie). Because she no longer
resides in Arkansas, the laws prohibited Ms. Guthrie from canvassing during the 2026 election
cycle. Tr. at 210:18-21 (Guthrie). Were it not for those laws, Ms. Guthrie would have collected
signatures during the 2026 election cycle. Tr. at 210:22-24, 211:9-10 (Guthrie); id. at 212:8-11
(“[I]f you consider Arkansas to be your home, you should get to participate in the things that
contribute to the lives of Arkansans.”).

The loss of hundreds to thousands of canvassers—volunteer or paid—that would have
circulated petitions for LWVAR or Intervenors absent the Residency and Domicile Requirements,
and the additional costs to Protect AR Rights of using exclusively in-state paid canvassers, create
a severe burden.® Because the requirements impose a severe burden on core political speech, strict

scrutiny applies,’ and the State offered no evidence to weigh against those burdens.

® While out-of-state volunteers can contribute to campaigns in other ways, canvassing is the most
effective—and preferred—method for volunteers to contribute. Tr. at 194:16-2, 202:11-20,
203:15-19 (Cobb).

" The Residency and Domicile Requirements are also subject to strict scrutiny because they are
content-based restrictions on speech. The Arkansas General Assembly has not limited canvassers
for party petitions to Arkansas residents or domiciles. Tr. at 451:22-23 (Bellamy); Tr. at 243:17—
19 (Evans). Thus, the restrictions on residency and domicile for canvassers turn on the content of
the petition—a pure content-based restriction that cannot survive judicial scrutiny. Nor, as shown
below, can they survive a lesser standard of exacting scrutiny because there was no competent
evidence of election impropriety in state canvassing introduced by the State at trial to balance
against the evidence of burden imposed by the Residency and Domicile Requirements.
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1ii. The Residency and Domicile Requirements Are Not Narrowly Tailored to
Serve a Compelling State Interest.

Because the burden on Plaintiffs and Intervenors is severe, the State must justify the
Residency and Domicile Requirements with a compelling interest and show that the restrictions
are narrowly tailored to serve that interest. The State identified two purported interests: (i) election
integrity in the abstract, and (i1) the ability to subpoena canvassers outside Arkansas if they commit
fraud.

The Secretary’s lone witness was his Director of Elections, Leslie Bellamy, whose
knowledge was limited to the time period from 2016 to present. Tr. at 393:15-394:5, 456:21—
457:3; 474:7-15 (Bellamy). Ms. Bellamy did not identify any specific instance of an invalid or
fraudulent signature submitted to the Secretary of State by a canvasser who was a non-resident or
non-domiciliary of Arkansas during that time. Rather, she admitted that she has no evidence that
nonresidents are more likely to commit fraud than residents and no evidence that people domiciled
in another state are more likely to commit fraud than an Arkansan. Tr. at 454:1-3, 475:20-25
(Bellamy).

The State’s suggestion that non-resident or non-domiciled canvassers may be more difficult
to reach or subpoena if they commit fraud is speculative and was not supported by the evidence.
Ms. Bellamy could not identify a single instance in which the State attempted to subpoena an out-
of-state or non-domiciled individual and failed to get them to come to court in Arkansas. Tr. at
455:4-14 (Bellamy). The State offered no evidence that a non-resident or non-domiciled canvasser
circulating an initiative or referendum petition is harder to locate, harder to subpoena, or otherwise
presents a greater enforcement concern than a person circulating a candidate petition, for whom
these restrictions do not apply. Compare PX06 (ballot initiative petition) with PX03 at 57-87

(candidate petitions); see also Tr. at 242:2-25 (Evans); Tr. at 450:9—452:2 (Bellamy). In fact, the
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Secretary admitted he cannot identify any instance of fraud or suspected fraud that authorities were
unable to pursue because canvassers were not required to be Arkansas residents. PX29 at 8 (answer
to Interrogatory No. 10); Tr. at 479:24-480:21. Although Ms. Bellamy testified that criminal
prosecution was the best way to combat election improprieties, the State has not referred any
complaints about ballot initiative canvassers to a prosecuting attorney,. Tr. at 440:1-11, 441:8-25,
442:1-4, 442:25-443:2, 454:23-455:3 (Bellamy). And when presented with an obvious example
of a narrower alternative—requiring non-Arkansans to submit to the State’s subpoena power, the
State offered no evidence that the Legislature’s chosen measure was necessary to achieve its
ostensible goal. Tr. at 468:12—17 (Bellamy).

The State also did not present any evidentiary basis for the Domicile Requirement
independent of the Residency Requirement. Ms. Bellamy described one incident—already ruled
inadmissible by the Court—of a news report of out-of-state canvassers claiming to be residents of
an Arkansas hotel to comply with the State’s residency requirement. ECF 135 at 13. Even were
that evidence competent, that incident involved canvassers for local—not statewide—petitions,
which are excluded from Act 453’s domicile requirement. 2025 Ark. Act 453, sec. 1, § 7-9—
103(a)(7)(B) (‘A person shall not act as a paid canvasser unless he or she is ... [d]Jomiciled in the
state if acting as a paid canvassers for a statewide initiative petition or statewide referendum
petition.”). The State also introduced a letter from David Couch notifying the Secretary of State’s
office about out-of-state canvassers in the 2022 election cycle, after the Residency Requirement
went into effect. See DX35. But the State offered no evidence that Mr. Couch’s complaint was
investigated or referred to any local prosecutor to verify this account, and this one incident does
not tip the scale against the litany of Plaintiffs’ and Intervenors’ burdens to which Mss. Miller,

Cruz, Cobb, Guthrie and Fahey, and Mr. Kopsky, testified. Tr. at 39:9-16, 59:1-12, 59:22-60:8,
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60:12-61:4, 68:10-20, 147:1-10 (Miller); Tr. at 155:8—-13, 158:4-15, 177: 11-16 (Cruz); Tr. at
184:4-14, 185:7-21, 188:2-10, 188:24-189:8 (Cobb); Tr. at 210:15-17, 210:18-21, 210:22-24
(Guthrie); Tr. at 276:11-277:3, 278:1-280:7, 280:22-281:19, 285:1-19, 285:25-286:16, 288:15—
289:9, 291:11-293:14 (Fahey); Tr. at 313:4-314:3, 316:10-23, 317:17-319:20, 372:10-12
(Kopsky).

The State also offered no evidence that the Residency and Domicile Requirements are
narrowly tailored to that interest. Arkansas law already contains multiple safeguards against fraud
that do not burden First Amendment rights. The Attorney General’s instructions are attached to
every petition part that is circulated. Tr. at 439:6—-15 (Bellamy); Tr. at 51:8—-12, 52:4—6 (Miller);
PX02. Signatures are thoroughly reviewed for validity by the sponsors, who may remove
potentially invalid or fraudulent signatures before submission. Tr. at 153:4-20, 176:20-177:7
(Cruz); Tr. at 238:10-21 (Evans). Then, signatures are thoroughly reviewed for validity again by
the Secretary of State’s office after submission by the sponsor. Tr. at 404:4-11, 447:1-449:13
(Bellamy). And criminal penalties exist for forgery, perjury, and other fraudulent practices. Tr. at
439:16—443:13; see also PX02. Ms. Bellamy testified that the State has other means available to
resolve its stated concerns. See Tr. at 442:1-4, 442:25-443:2, 468:12—17 (Bellamy). These less
restrictive alternatives, already in place, establish that the categorical bans imposed by the
Residency and Domicile Requirements are not necessary to serve the State’s interest.

Although the Eighth Circuit previously upheld a North Dakota residency requirement for
petition circulators, its decision was based on a lack of evidence in the record establishing the cost
and burden placed on the plaintiffs by the restriction. /nitiative & Referendum Inst. v. Jaeger, 241
F.3d 614, 61617 (8th Cir. 2001). Neither the standard nor the quality of evidence in Jaeger was

similar to this case. There, the court upheld a North Dakota residency requirement for petition
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circulators because there was a lack of evidence in the record establishing the cost and burden
placed on the plaintiffs. /d. The court in Jaeger also did not specifically determine whether the
requirement was narrowly tailored nor whether North Dakota’s legitimate interests could be more
narrowly protected by requiring non-resident circulators to submit to the state’s jurisdiction with
respect to any petitions filed by them in North Dakota.

Here, the State completely failed to connect its asserted interests to the scope of the
restrictions it chose. Further, the evidence showed that cost and burden imposed by the Residency
and Domicile Requirements is significant. See Section 3.A.ii above. Weighing the severe burden
the requirements impose against the State’s unsubstantiated and untailored interest leads to one
conclusion: the Residency and Domicile Requirements violate the First Amendment under either
the strict or exacting scrutiny standards and they must be enjoined.

CONCLUSION

In all respects, the State has made this Court’s job easy by putting nothing in the scales to
weigh against the severe burdens the Residency and Domicile Requirements and the Pay-Per-
Signature Ban impose. The Residency and Domicile Requirements and the Pay-Per-Signature Ban
are unconstitutional under the First and Fourteenth Amendments of the United States Constitution
under either the strict or exacting standards the Constitution requires. The Plaintiffs and the
Intervenor-Plaintiffs respectfully ask this Court to enter judgment in their favor on their
constitutional challenges to the Residency and Domicile Requirements, and Plaintiffs respectfully
ask this Court to enter judgment in favor of Plaintiffs on their constitutional challenge to the Pay-
Per-Signature Ban. The State, acting through the Secretary and any other person acting under color
of State law, should be permanently enjoined from enforcing these laws.

[signature follows]
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