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IN THE UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 

LEAGUE OF WOMEN VOTERS OF ARKANSAS,  
et al.,  

Plaintiffs, 
and 
PROTECT AR RIGHTS, et al. 

Intervenor Plaintiffs, 

 
 
 
 
 
No. 5:25-cv-5087  

v.  
COLE JESTER, in his official capacity as 
Secretary of State of Arkansas, 

Defendant. 
 

 

DEFENDANT’S BRIEF IN SUPPORT OF  
MOTION FOR JUDGMENT ON PARTIAL FINDINGS 
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COMES NOW, Secretary of State Cole Jester, through undersigned counsel, 

and for his Motion for Judgment on Partial Findings, states as follows: 

I. Introduction 

At the close of Plaintiffs’ case in chief, the parties stipulated, and the Court 

agreed, that Defendant’s motion for partial findings pursuant to Federal Rule of Civil 

Procedure 52(c) could be presented at the close of evidence.  And at the close of 

evidence, the parties again stipulated, and the Court agreed, that Defendant’s motion 

for partial findings pursuant to Federal Rule of Civil Procedure 52(c) could be 

submitted by written motion after the trial.  Pursuant to Federal Rule of Civil 

Procedure 52(c), Defendant moves for judgment on partial findings on Plaintiffs’ and 

Intervenor-Plaintiffs’ challenges to Arkansas Code Annotated § 7-9-103(a)(6) and Act 

453 of 2025 (codified at Arkansas Code Annotated § 7-9-103(a)(8), (d)), and Plaintiffs’ 

challenge to Arkansas Code Annotated § 7-9-601(g)(1).  Defendant incorporates by 

reference his prior briefing on those claims in ECF Nos. 77 and 90.  

A. Plaintiffs’ claims are moot. 

As explained in Defendant’s contemporaneously filed motion to dismiss, all 

Plaintiffs’ and Intervenors’ claims are moot.  This Court should thus dismiss the 

claims that went to trial as moot for all the reasons set forth in Defendant’s motion 

to dismiss.  See ECF Nos. 159, 160.  

B. Defendant is entitled to judgment on the Residency 
Requirement (Ark. Code Ann. § 7-9-103(a)(6)). 

Defendant moves for judgment on partial findings against Plaintiffs and 

Intervenors on their First Amendment challenge to Ark. Code Ann. § 7-9-103(a)(6), 
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also known as the “Residency Requirement.” That provision states: “A person shall 

not act as a canvasser unless he or she is a resident of this state.” Ark. Code Ann. § 7-

9-103(a)(6). Judgment should be entered for Defendant on this claim for three 

reasons.  

First, the Residency Requirement does not implicate the First Amendment. 

See SD Voice v. Noem, 60 F.4th 1071, 1077 (8th Cir. 2023). Like laws that raise the 

signature threshold for petitions or that require the culling of certain signatures from 

a petition, see Miller v. Thurston, 967 F.3d 727, 737–38 (8th Cir. 2020) (collecting 

cases), the Residency Requirement does not affect the communication of ideas. 

Second, even if the Residency Requirement did implicate the First 

Amendment, it easily survives the lesser scrutiny that would apply.  “[L]esser 

scrutiny” would apply because Plaintiffs and Intervenors presented no evidence 

showing that the burden is “severe.” Miller, 967 F.3d at 739. Indeed, Plaintiffs and 

Intervenors presented no evidence that the Residency Requirement negatively 

impacts their First Amendment rights. And they did not link the Residency 

Requirement to any purported harm. Plaintiffs failed to collect enough signatures to 

get their measure on the ballot because they had no money.1  To be sure, Katie Fahey 

speculated that her organization would provide some canvassers to Plaintiffs if not 

for the Residency Requirement, but she provided no concrete testimony on how many 

canvassers would be provided.  Tr. 276:11–276:24 (Day 1).  So there is no evidence 

 
1 Plaintiffs put approximately $6,000 towards collecting signatures on the ballot measures they 
sponsored despite testimony that it would take upwards of $2 million to run a successful signature-
gathering campaign. Tr. 109:19–110:3, 124:24–125:7 (Day 1).  

Case 5:25-cv-05087-TLB     Document 162      Filed 08/10/26     Page 3 of 9 PageID #: 2847



RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

4 

that the Residency Requirement had any meaningful impact on Plaintiffs’ and 

Intervenors’ ability to recruit canvassers and collect signatures, much less that any 

purported burden on Plaintiffs or Intervenors is severe.   

Relatedly, the Residency Requirement survives lesser scrutiny because it “is 

reasonable, nondiscriminatory, and furthers an important regulatory interest.”  

Miller, 967 F.3d at 739. The residency requirement is non-discriminatory because it 

does not favor one political party over another and is content-neutral. The Residency 

Requirement also furthers an important regulatory interest by ensuring that 

canvassers reside within the State and are thus subject to the State’s subpoena 

power.  Otherwise, investigations of fraud in the signature-gathering process would 

be hampered any time an out-of-state canvasser could provide relevant testimony and 

evidence of such fraud but refused to answer an Arkansas subpoena.  The evidence 

at trial illustrated that the State’s interest in protecting its subpoena power is 

important.  Plaintiff Lee Evans, who runs a paid canvassing company and is a 

resident of Arkansas, testified that he refused to comply with a subpoena issued from 

North Carolina in connection with canvassing that he was hired to conduct in that 

state.  Tr. 258:2–258:19 (Day 1).  The Residency Requirement is aimed at preventing 

that from happening in Arkansas.  

Third, even if the burden were severe, the Residency Requirement would 

survive strict scrutiny for all the reasons that it would survive lesser scrutiny because 

it is “narrowly tailored to serve a compelling state interest.” Miller, 967 F.3d at 739 

(quoting Initiative & Referendum Inst. v. Jaeger, 241 F.3d 614, 616 (8th Cir. 2001)).  
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 For these reasons, the Court should enter judgment for Defendant and against 

Plaintiffs and Intervenors on their First Amendment challenge to the Residency 

Requirement.  

C. Defendant is entitled to judgment on the Residency and 
Domicile Requirement (Ark. Code Ann. § 7-9-103(a)(8)). 

Defendant moves for judgment on partial findings against Plaintiffs and 

Intervenors on their First Amendment challenge to Ark. Code Ann. § 7-9-103(a)(8), 

also known as the “Residency and Domicile Requirement.” That provision states: “A 

person shall not act as a paid canvasser unless he or she is: (A) [a] resident of this 

state; and (B) [d]omiciled in the state if acting as a paid canvasser for a statewide 

initiative petition or statewide referendum petition.” Ark. Code Ann. § 7-9-103(a)(8). 

Judgment should be entered for Defendant on this claim for three reasons.  

First, the Residency and Domicile Requirement does not implicate the First 

Amendment for the same reason that the Residency Requirement does not implicate 

the First Amendment.  See supra p. 3. 

Second, even if the Residency and Domicile Requirement did implicate the 

First Amendment, Plaintiffs and Intervenors presented no evidence to show that the 

burden is “severe,” so a “lesser scrutiny applies.” Miller, 967 F.3d at 739. Indeed, they 

hardly mentioned the domicile requirement at trial, referencing it only a handful of 

times, offering no testimony or evidence as to how severe of a burden it would be to 

comply with it.  Tr. 89:10–89:22, 142:24–143:2 (Day 1).  

Third, even if the burden were severe, the Residency and Domicile 

Requirement would survive strict scrutiny for all the reasons that it would survive 
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lesser scrutiny because it is “narrowly tailored to serve a compelling state interest.” 

Miller, 967 F.3d at 739 (quoting Initiative & Referendum Inst. v. Jaeger, 241 F.3d 

614, 616 (8th Cir. 2001)). 

D. Defendant is entitled to judgment on the Commissions Ban (Ark. 
Code Ann. § 7-9-601(g)(1)).  

Defendants’ move for judgment on partial findings against Plaintiffs on their 

First Amendment challenge to the Commissions Ban.  The Commissions Ban was 

enacted by Act 951 of 2021. It was amended by Act 768 of 2025. It is codified at 

Arkansas Code Annotated § 7-9-601(g)(1). It states: 

It is unlawful for a person to pay or offer to pay a person, or receive 
payment or agree to receive payment, on a basis related to the number 
of signatures obtained on a statewide initiative petition, statewide 
referendum petition, local initiative petition, or local referendum 
petition. 

(2) This subsection does not prohibit compensation for circulating 
petitions but only compensation for obtaining signatures when 
the compensation or compensation level is impacted by or related 
to the number of signatures obtained. 

(3) A signature obtained in violation of this subsection is void and 
shall not be counted. 

(4)  A violation under this subsection is a Class A misdemeanor. 

Ark. Code Ann. § 7-9-601(g)(1).  

First, the Commissions Ban does not implicate the First Amendment. See SD 

Voice, 60 F.4th at 1077. Like laws that raise the signature threshold for petitions or 

that require the culling of certain signatures from a petition, see Miller v. Thurston, 

967 F.3d 727, 737–38 (8th Cir. 2020) (collecting cases), the Commission Ban does not 

affect the communication of ideas. 
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 Second, even if the Commissions Ban did implicate the First Amendment, 

Plaintiffs presented no evidence to show that the burden is “severe,” so a “lesser 

scrutiny applies.” Miller, 967 F.3d at 739. It is undisputed that sponsors remain free 

to pay hourly wages, salaries, daily rates, travel expenses, supervisory compensation, 

and other compensation not tied to signature production. Plaintiffs only presented 

evidence that some paid canvassers would not work on a flat-fee basis, but the Eighth 

Circuit in Jaeger already held that that kind of evidence is not enough to show that 

the burden is severe, explaining that evidence “some circulators would not work on a 

flat fee basis” was insufficient to overcome the State’s interest.  241 F.3d at 617–18. 

  Relatedly, the Commissions Ban survives lesser scrutiny because it “is 

reasonable, nondiscriminatory, and furthers an important regulatory interest.”  

Miller, 967 F.3d at 739. The Eight’s Circuit’s decision in Jaeger is binding on that 

issue too. There, North Dakota “prohibited payment ‘on a basis related to the number 

of signatures obtained.’ ” 241 F.3d at 616 (citation omitted). The Eighth Circuit held 

the State’s important regulatory interest in “[e]nsur[ing] the integrity of the initiative 

process” against “signature fraud” was furthered by the regulation. Id. at 618. And 

the Court reasoned that evidence “some circulators would not work on a flat fee basis” 

was insufficient to overcome the State’s interest. Id. at 617–18. Circuits across the 

nation have followed Jaeger’s lead. See Person v. N.Y. State Bd. Of Elections, 467 F.3d 

141, 143 (2d Cir. 2006) (“We join the Eighth and Ninth Circuits in holding that a state 

law prohibiting the payment of electoral petition signature gatherers on a per-
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signature basis does not per se violate the First or Fourteenth Amendments.”); Prete 

v. Bradbury, 438 F.3d 949, 963, 970–71 (9th Cir. 2006) (following Jeager). 

The Court should reach the same conclusion. The Commissions Ban is part of 

the statutory scheme that is directed at preventing widespread misconduct by paid 

canvassers that once occurred. In adopting that scheme, the General Assembly 

specifically noted that the “widespread instances of apparent fraud, forgery, and false 

statements in the signature-gathering process” in which paid canvassers potentially 

“have an incentive to knowingly submit forged or otherwise invalid signatures.” Act 

1413 of 2013, § 1. Thus, Arkansas joined the “consensus” that this type of payment is 

uniquely problematic. Benson, Election Fraud & The Initiative Process: A Study of 

the 2006 Michigan Civil Rights Initiative, 34 Fordham Urb. L.J. at 923. The 

Commissions Ban addresses that problem and more than supports the State’s broad 

interest in petition integrity, including combatting fraud and corruption and securing 

public confidence in the process. When compared to Plaintiffs’ nonexistent, or 

minimal at best, evidence that they are burdened, their claim is doomed. 

Conclusion 

The Court should grant Defendant’s motion for partial judgment.  
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Respectfully submitted,  

 TIM GRIFFIN 
 Attorney General 
 
   Ryan Hale 
 Ark. Bar No. 2024310 
 Senior Assistant Attorney General  
 
 Laura Purvis  
   Ark. Bar No. 2023239  
   Assistant Attorney General 
 
 Office of the Arkansas Attorney General 

101 West Capitol Avenue 
Little Rock, Arkansas 72201 

 (501) 295-7419 
 (501) 682-2591 fax 
 ryan.hale@arkansasag.gov 
 

Counsel for Defendant 
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