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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

LEAGUE OF WOMEN VOTERS OF ARKANSAS,
et al.,

Plaintiffs,
and
PROTECT AR RIGHTS, et al.
Intervenor Plaintiffs, No. 5:25-cv-5087
V.

COLE JESTER, in his official capacity as
Secretary of State of Arkansas,

Defendant.

BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO DISMISS FOR MOOTNESS
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Introduction

The deadline for sponsors to file petitions with the Arkansas Secretary of State
was dJuly 3, 2026. See Ark. Const. art. 5, § 1 (“four months before the [November]
election”); Tr. 314:24—-315:1 (Day 2). Plaintiffs did not file either of their two petitions
with the Secretary because one garnered only about 10,000 signatures, and Plaintiffs
did not even collect signatures for the other. Tr. 116:24-117:3; id. at 138:5, 16 (Day
1). Similarly, Intervenors did not file their education-measure petition with the Sec-
retary because they focused their resources on the initiative-and-referendum meas-
ure. See Tr. 325:18-19, 327:2—6 (Day 2) (donating 400% more in cash contributions to
the initiative-and-referendum measure than to the education measure). At the dead-
line, Intervenors submitted “more than 108,000 signatures for the initiative-and-
referendum measure. Tr. 319:25 (Day 2).

On July 30, 2026, the Secretary completed the facial count of signatures for the
Initiative-and-referendum measure and notified Intervenors that their “petition is
insufficient” for a variety of reasons. Ex. 1, at 1 (SOS Letter re: Insufficiency). Inter-
venors’ petition is insufficient because of laws unrelated to this litigation. See id. In
total, Intervenors “submitted zero countable signatures.” Id. They are thus not enti-
tled to a cure period. See Ark. Const. art. 5, § 1 (need at least 75% of total statewide
signatures to obtain cure period).

Argument
Federal Rule of Civil Procedure 12(b)(1) allows parties to raise jurisdictional

defects in a plaintiff’s case. As relevant here, when “a party brings a factual attack”
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to a court’s jurisdiction, the court “look[s] outside the pleadings” to determine juris-
diction. Moss v. United States, 895 F.3d 1091, 1097 (8th Cir. 2018). “This does not
convert the 12(b)(1) motion to one for summary judgment”; ultimately, it is “the party
invoking federal jurisdiction [who] must prove jurisdictional facts by a preponderance
of the evidence.” Id. (citation modified).

“When, during the course of litigation, the issues presented in a case ‘lose their
life because of the passage of time or a change in circumstances ... and a federal court
can no longer grant effective relief,” the case is considered moot.” Glow In One Mini
Golf, LLC v. Walz, 37 F.4th 1365, 1371 (8th Cir. 2022) (citation omitted). Because
mootness is tied to Article III's case-or-controversy requirement, when “a case has
become moot, [the court] lack[s] jurisdiction and must dismiss the action.” Id. (cita-
tion omitted). While it is initially a defendant’s burden to prove mootness, see Hamby
v. Iowa, No. 24-3548, 2026 WL 2223865, at *5 (8th Cir. Aug. 3, 2026), the plaintiff
must prove the Court retains jurisdiction over a mooted case, Whitfield v. Thurston,
3 F.4th 1045, 1047 (8th Cir. 2021).

Plaintiffs’ and Intervenors’ entire case has become moot, so the Court must
dismiss the case and enter judgment in Defendant’s favor.

I. Plaintiffs’ claims are moot.

By July 3, 2026, all sponsors of proposed ballot measures were required to file
their proposed measures. See Ark. Const. art. 5, § 1 (“four months before the [Novem-
ber] election”). For Plaintiffs’ measure related to sales tax on feminine-hygiene prod-
ucts and diapers, Plaintiffs “didn’t collect” signatures because they decided to focus

their “resources [and] bandwidth” elsewhere. Tr. 116:24-117:3 (Day 1). Further, for
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their initiative-and-referendum measure, Plaintiffs “didn’t turn in” the petition be-
cause they collected only “around 10,000” signatures. Tr. 138:5, 16 (Day 1).

Because Plaintiffs did not file any proposed measure with the Secretary, there
1s no relief that the Court could grant to allow Plaintiffs’ proposed measures to be on
the November ballot. Thus, the Court cannot “grant effective relief” and Plaintiffs’
claims are moot. Glow In One, 37 F.4th at 1371 (citation omitted).

Further, neither Plaintiffs’ decision to forgo collecting signatures nor their fail-
ure to obtain sufficient signatures was because of the challenged laws. The decision
not to collect signatures was a resource-management decision, while the failure to
obtain signatures was tied to a host of factors other than the proposed laws. For ex-
ample, Plaintiffs raised only $6,000, while estimating they needed $1.5 million to $2
million, Tr. 130:12-13 (Day 1) (estimated cost); id. at 123:18 (“struggle to raise
money”); id. at 133:20 (total expenditures). There is also inherent difficulty in getting
people to sign petitions that are unpopular and because “a great deal of people” do
not understand the initiative-and-referendum process. Tr. 119:3—13 (Day 1). None of
those things are related to the challenged laws. Moreover, Plaintiffs provided no evi-
dence that they intend to sponsor a ballot measure beyond their failed 2026 measures.
Indeed, Plaintiffs declined to identify what, if any, “future” plans they have “in terms
of ballot measures.” Tr. 145:10-13 (Day 1). That’s fatal to their claims. See Whitfield,
3 F.4th at 1047 (candidate’s challenge to election laws moot when he did “not indi-
cate[] whether he intend[ed] to run ... again”). If they haven’t yet started the “years

of work” it takes “before somebody ever even sees a petition,” Tr. 65:20-21 (Day 1),
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then there is only speculation about Plaintiffs’ intent to engage in the process in the
future, see McGehee v. Neb. Dep’t of Corr. Servs., 987 F.3d 785, 788 (8th Cir. 2021) (“A
moot case cannot be revived by alleged future harm that is so remote and speculative
that there is no tangible prejudice to the existing interests of the parties.” (quoting
Doe No. 1 v. Reed, 697 F.3d 1235, 1239 (9th Cir. 2012)).

Thus, this litigation does not “present ... an opportunity for redress,” so “no
further relief [is] appropriate or available.” McCarthy v. Ozark Sch. Dist., 359 F.3d
1029, 1035 (8th Cir. 2004). Plaintiffs’ “claims are moot.” Id. The Court should dismiss
Plaintiffs’ complaint.

II1. Intervenors’ claims are moot.

On dJuly 30, 2026, Intervenors’ proposed initiative-and-referendum measure
was determined to be insufficient to qualify for the November 2026 ballot.! See Ex. 1
(SOS Letter re: Insufficiency). Intervenors’ failure to obtain enough signatures for
that measure was attributable solely to their failure to comply with laws unrelated
to this litigation. See id. They also did not attempt to file a petition for their education
measure, which failed to garner signatures because of Intervenors’ decision to direct
the vast majority of their funds to the initiative-and-referendum measure, instead of
to the education measure. See Tr. 325:18-19, 327:2—6 (Day 2) (donating 400% more
in cash contributions to the initiative-and-referendum measure than to the education

measure).

1 Protect AR Rights, and others who allegedly signed petitions for Protect AR Rights’ proposed meas-
ure, have filed an original action in the Arkansas Supreme Court challenging the Secretary’s insuffi-
ciency determination. The case is Hanna v. Jester, CV-26-543. The Arkansas Supreme Court has
ordered expedited briefing but, at the time of this filing, has not awarded any other relief.
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Granting relief to Intervenors on the challenged laws will not change the fact
that their measures will not be on the November ballot. Thus, any relief the Court
grants to Intervenors on the challenged laws will not be “effective relief” because it
will not change Intervenors’ failed petitions into successful ones. Glow In One, 37
F.4th at 1371 (citation omitted). And, fatally, Intervenors have not identified any in-
tent to sponsor a ballot measure beyond 2026. See Whitfield, 3 F.4th at 1047 (candi-
date’s challenge to election laws moot when he did “not indicate[] whether he in-
tend[ed] to run ... again”). At most, for one measure, Intervenors tied their intent to
participate in future cycles to hypothetical action or inaction by third parties. See Tr.
311:23-312:2 (Day 2). But even a judgment based on that would be improper; it
“would be merely ‘advisory’ and rest on hypothetical underpinnings.” Mo. ex rel. Nixon
v. Craig, 163 F.3d 482, 484 (8th Cir. 1998) (quoting South Dakota v. Hazen, 914 F.2d
147, 150 (8th Cir. 1990)).

There is “no further relief” from this Court that would “redress” the alleged
constitutional violations. McCarthy v. Ozark Sch. Dist., 359 F.3d 1029, 1035 (8th Cir.
2004). Intervenors’ claims are moot and must be dismissed.

Conclusion
For these reasons, the Court should grant the Secretary’s motion to dismiss for

lack of subject-matter jurisdiction.
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