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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF ARKANSAS 

FAYETTEVILLE DIVISION 
 

 
LEAGUE OF WOMEN VOTERS OF 
ARKANSAS, INC, et al., 
 

Plaintiffs, 
 
and 
 
PROTECT AR RIGHTS, et al., 
 

Intervenor-Plaintiffs, 
 

v. 
 

COLE JESTER, in his official capacity as 
Secretary of State of Arkansas, 
 

Defendant. 
 

 
 
 
 
 
 
Case No. 5:25-cv-05087-TLB 
 
 
 

 

 
PLAINTIFFS’ AND INTERVENOR-PLAINTIFFS’ TRIAL BRIEF 

Plaintiffs League of Women Voters of Arkansas (“LWVAR”), Save AR Democracy 

(“SARD”), Bonnie Heather Miller, Danielle Quesnell, Lee Evans, and Amy Cruz (together, 

“Plaintiffs”) and Intervenor-Plaintiffs Protect AR Rights and For AR Kids (together, 

“Intervenors”) respectfully submit the following Trial Brief.  

I. INTRODUCTION 

Ballot measures are deeply embedded in Arkansas: they are enshrined in the Arkansas 

Constitution and have been used by Arkansas citizens to propose laws and state constitutional 

amendments since at least 1938. Because ballot measures are a right guaranteed to all Arkansas 

citizens, burdening that right violates the First Amendment when it inhibits access to the ballot 

box without an adequate state interest. The essential step in a successful measure—and a healthy 

democracy—is engaging with and educating voters to exercise their franchise in an informed 
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manner. In Arkansas, voter engagement in direct democracy depends on petition circulators or 

canvassers who contact voters to request their consideration of proposed measures. But this critical 

component of Arkansas citizens’ free speech is under serious attack.  

Since 2013, the Arkansas General Assembly has passed a series of increasingly restrictive 

laws inhibiting Arkansans’ ability to engage in a fundamental right guaranteed to all Arkansas 

citizens: the ballot measure process. As this Court has found, the most recent iteration of these 

restrictions significantly burdened the constitutional rights of Arkansas citizens, including 

Plaintiffs and Intervenors, to engage in core political speech. While the Court’s June 30, 2026 

Order, ECF No. 135 (the “Order”), relieved many of the burdens imposed by the restrictive laws, 

three statutes imposing unlawful restrictions on voting rights remain for trial.1 These laws, 

imposing residency and domicile requirements and banning the most efficient manner for 

compensating canvassers, serve no compelling (or even legitimate) governmental purpose. 

Accordingly, the Court should enjoin these unconstitutional laws as well.  

The remaining issues are Plaintiffs’ and Intervenors’ First Amendment challenge to the 

residency and domicile requirements, Ark. Code Ann. § 7-9-103(a)(6) and Act 453 of 2025, and 

Plaintiffs’ First Amendment challenge to the pay-per-signature ban, Ark. Code Ann. § 7-9-

601(g)(1). Plaintiffs seek: (1) a declaration that the Challenged Laws are unconstitutional under 

the First and Fourteenth Amendments of the United States Constitution; and (2) a permanent 

injunction enjoining Defendant from enforcing the Challenged Laws. Intervenors seek the same 

for the residency and domicile requirements. 

 
1 Plaintiffs and Intervenors do not intend to burden the Court by introducing additional evidence 
at trial on the matters already found by the Court in the Order. Plaintiffs and Intervenors adopt the 
Court’s findings in Section I of that Order. 
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II. FACTUAL BACKGROUND 

The Arkansas Constitution has allowed citizen-led constitutional amendments and 

legislation for over 100 years; it has also permitted referenda on legislation enacted by the General 

Assembly. ECF No. 91 at ¶ 1. Article 5, Section 1 of the Arkansas Constitution provides that “[t]he 

Legislative power of the people of this State shall be vested in a General Assembly, but the people 

reserve unto themselves the power to propose legislative measures, laws and amendments to the 

Constitution, and to enact or reject the same at the polls independent of the General Assembly; and 

also reserve the power, at their own option to approve or reject at the polls any entire act or any 

item of an appropriation bill.” Preserving voter initiatives, the Arkansas Constitution provides that  

The first power reserved by the people is the initiative. Eight per cent of the legal 
voters may propose any law and ten per cent may propose a constitutional 
amendment by initiative petition and every such petition shall include the full text 
of the measure so proposed. Initiative petitions for state-wide measures shall be 
filed with the Secretary of State not less than four months before the election at 
which they are to be voted upon; provided, that at least thirty days before the 
aforementioned filing, the proposed measure shall have been published once, at the 
expense of the petitioners, in some paper of general circulation. 

Ark. Const. art. 5, § 1. Under the Arkansas Constitution, citizens have the power to (a) initiate 

legislation by petition of 8% of the legal voters, (b) initiate constitutional amendments by petition 

of 10% of legal voters, or (c) order a referendum on any general act or any item of an appropriation 

bill or measure passed by the General Assembly by petition of 6% of legal voters.2 To qualify for 

the November 2026 general election ballot, each proposed amendment to the Arkansas 

Constitution needs 90,704 valid signatures from qualified electors in Arkansas, each proposed law 

needs 72,563 signatures, and each referendum needs 54,422 signatures. When petitions are turned 

in, the Secretary of State has 30 days to count the signatures to determine if the sponsor should be 

 
2 Arkansas Secretary of State, May 2025 Instructions to Canvassers and Signers 
(https://www.sos.arkansas.gov/uploads/elections/May_2025_Instructions_to_Canvassers_and_Si
gners.pdf).  
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certified for the ballot or if they are entitled to a cure period. The Secretary of State reviews and 

validates each signature to ensure, among other things, that it belongs to a registered voter who 

only signed the petition once. The Secretary of State may invalidate signatures for various reasons, 

such as illegibility, incompleteness of accompanying information, or other “material defect.” Ark. 

Code Ann. § 7-9-126(c); ECF No. 99 at ¶ 12. 

The Arkansas General Assembly passed a series of laws related to the initiative process 

during the 2013 session: Act 312, Act 1085, Act 1413, and Act 1432. ECF No. 99 at ¶ 2. The 

Arkansas General Assembly amended Ark. Code Ann. § 7-9-601 in 2015, 2017, 2019, 2021, and 

2025. Id. at ¶ 3. Since 2013, the number of statewide citizen-initiated initiatives and referenda that 

make the ballot under the progressively more restrictive laws has dwindled. During the 2013–14 

election cycle, six statewide citizen-initiated initiatives and referenda were approved for signature 

collection; two made the ballot. ECF No. 100 at ¶ 13. During the 2015–16 election cycle, sixteen 

statewide citizen-initiated initiatives and referenda were approved for signature collection; one 

made the ballot. Id. at ¶ 14. During the 2017–18 election cycle, five statewide citizen-initiated 

initiatives or referenda were approved for signature collection; three appeared on the ballot. The 

Arkansas Supreme Court ordered that votes on Issue 3 were not to be counted. Id. at ¶ 15. During 

the 2019–20 election cycle, 20 statewide citizen-initiated initiatives or referenda were approved 

for signature collection; one appeared on the ballot. Votes on that measure—Issue 6—were not 

counted or certified. Id. at ¶ 16. During the 2021–22 election cycle, sixteen statewide citizen-

initiated initiatives and referenda were approved for signature collection; one made the ballot. Id. 

at ¶ 17. During the 2023–24 election cycle, nine statewide citizen-initiated initiatives and referenda 

were approved for signature collection; two appeared on the ballot. The Arkansas Supreme Court 

ordered that votes on Issue 3 were not to be counted. Id. at ¶ 18. 
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The facts to be adduced at trial will show that the restrictions imposed by the residency and 

domicile requirements unconstitutionally restrict the number of petition circulators, both paid and 

volunteer, who can solicit signatures for ballot initiatives. The facts also will show that by banning 

compensation for canvassers on a pay-per-signature basis, the Legislature not only has unduly 

restricted access for Arkansas voters but has ensured a less efficient and more uncertain process. 

In both instances, Defendant has advanced no legitimate state interest for these restrictions and has 

not narrowly tailored any of the Challenged Laws so as to accomplish a state interest without 

unduly burdening the constitutional rights of Arkansas voters to engage in political speech and 

participate in the electoral process. 

III. STRICT SCRUTINY APPLIES TO THE CHALLENGED LAWS 

The circulation of petitions is “core political speech” and the “First Amendment protection 

for such interaction… is ‘at its zenith.” Buckley v. Am. Cost. L. Found., Inc. 525 U.S. 182, 196 

(1999) (quoting Meyer v. Grant, 486 U.S. 414, 422, 425 (1988)). When analyzing the 

constitutionality of petition laws, this Court “must weigh ‘the character and magnitude of the 

asserted injury to the rights protected by the First and Fourteenth Amendments that the plaintiff 

seeks to vindicate’ against ‘the precise interests put forward by the State as justifications for the 

burden imposed by its rule,’ taking into consideration ‘the extent to which those interests make it 

necessary to burden the plaintiff’s rights.’” Burdick v. Takushi, 504 U.S. 428, 434 (quoting 

Anderson v. Celebrezze, 460 U.S. 780, 789 (1983)). The first step is for this Court to “determine 

whether the challenged law ‘implicate[s] the First Amendment.’” League of Women Voters of 

Arkansas v. Jester, 816 F. Supp. 3d 871, 899 (W.D. Ark. 2025) (quoting SD Voice v. Noem, 60 

F.4th 1071, 1077 (8th Cir. 2023)). There is no dispute that the Challenged Laws implicate the First 

Amendment.  
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When a petition law “imposes a severe burden on the ability to engage in political speech, 

strict scrutiny applies.” SD Voice v. Noem, 60 F.4th at 1080. “A severe burden is one that goes 

‘beyond the merely inconvenient.’” Id. (internal citations omitted). “Regulations imposing severe 

burdens must be narrowly tailored and advance a compelling state interest.” Timmons v. Twin 

Cities Area New Party, 520 U.S. 351 (1997). Even under a more lenient standard of review, a 

regulation burdening canvassers’ speech must be “reasonable, nondiscriminatory, and further[] an 

important regulatory interest.” SD Voice v. Noem, 60 F.4th 1071, 1080 (8th Cir. 2023). It is the 

State’s burden to show that the Challenged Laws are narrowly tailored to the government’s 

asserted interest. See Americans for Prosperity Found. v. Bonta, 594 U.S. 595, 608 (2021). To 

meet this burden, Defendant “must do something more than merely posit the existence of the 

disease sought to be cured.” Turner Broad. Sys., Inc., 512 U.S. at 664 (citing Quincy Cable TV, 

Inc. v. FCC, 768 F.2d 1434, 1455 (1985)).  

IV. THE CHALLENGED LAWS DO NOT SURVIVE SCRUTINY  

A. The Residency and Domicile Requirements Violate the First Amendment 

In evaluating ballot access cases, courts must “be vigilant . . . to guard against undue 

hindrances to political conversations and the exchange of ideas.” Buckley v. American 

Constitutional Law Foundation, 525 U.S. 182, 192 (1999). The Supreme Court has twice 

considered statutes that restrict who may circulate election petitions in support of ballot access and 

has twice invalidated restrictions like those in the Challenged Laws. In Meyer v. Grant, the Court 

struck down Colorado's prohibition on paid petition circulators. Holding that the restriction was “a 

limitation on political expression subject to exacting scrutiny” the Court reasoned that the state 

had failed to justify the burden on advocates’ free speech rights. 486 U.S. 414, 420 (1988). In 

Buckley, the Court invalidated a requirement that petition circulators be registered voters of the 

state, holding that the “requirement cuts down the number of message carriers in the ballot-access 
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arena without impelling cause.” Buckley, 525 U.S. at 197. As noted in Buckley, the First 

Amendment harm that restrictions on petition circulators pose is that they “limit the number of 

voices who will convey the initiative proponents’ message and, consequently, cut down the size 

of the audience proponents can reach.” Buckley, 525 U.S. at 194-95. 

Since Meyer and Buckley, federal courts have consistently viewed petitioning restrictions 

like Ark. Code Ann. § 7-9-103(a)(6) with strict scrutiny. See, e.g., Wilmoth v. Sec’y of New Jersey, 

731 F. App’x 97 (3d Cir. 2018) (holding that out-of-state circulator bans severely impair First 

Amendment speech, which triggered strict scrutiny analysis); Yes On Term Limits, Inc. v. Savage, 

550 F.3d 1023 (10th Cir. 2008) (applying strict scrutiny to overturn Oklahoma prohibition on 

nonresident circulators of initiative petitions). The majority of federal courts addressing circulator 

restrictions since Meyer and Buckley also have found circulator residency requirements 

unconstitutional in both the context of ballot initiative petitions and candidacy petitions. See, e.g., 

Citizens in Charge v. Gale, 810 F. Supp. 2d 916 (D. Neb. 2011) (invalidating state residency 

requirement for circulators of candidacy and ballot initiative petitions); Pierce v. Jacobsen, 44 

F.4th 853 (9th Cir. 2022) (invalidating residency requirement for petition circulators); Nader v. 

Blackwell, 545 F.3d 459 (6th Cir. 2008) (invalidating state residency requirement for circulators 

of presidential candidacy petitions); Nader v. Brewer, 531 F.3d 1028 (9th Cir. 2008) (same); 

Krislov v. Rednour, 226 F.3d 851 (7th Cir. 2000) (invalidating residency requirement for 

circulators of petition for congressional candidacy petitions); Libertarian Party of Virginia v. Judd, 

718 F.3d 308 (4th Cir. 2013) (invalidating state residency requirement for circulators of candidacy 

petitions).  

Ark. Code Ann. § 7-9-103(a)(6) provides that a person may not act as a canvasser—paid 

or volunteer—unless he is a resident of this State (the “Residency Requirement”). Under Act 453 
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of 2025, a paid canvasser must both (1) reside and (2) be domiciled in Arkansas (the “Domicile 

Requirement”). Ark. Code Ann. § 7-9-103(a)(8); see id. § 7-9-103(d)(1). It also prohibits sponsors 

from “knowingly hir[ing]” a person who is prohibited from canvassing by those requirements. Id. 

§ 7-9-103(d). Domicile requires actual residence in a place plus the intent to make that place one’s 

fixed and permanent abode. Leathers v. Warmack, 341 Ark. 609, 618 (2000).  

Preventing non-residents and residents who are not domiciled in the State from collecting 

signatures severely limits who can canvass in Arkansas and creates a burden on Plaintiffs’ and 

Intervenors’ core political speech that is not narrowly tailored to achieve any compelling state 

interest. See Citizens in Charge, 810 F. Supp. 2d at 926–27. At trial, Plaintiffs and Intervenors will 

introduce ample evidence that the Residency and Domicile Requirements (i) make it less likely 

that the proponents of an initiative will  gather the number of signatures required for ballot access; 

(ii) reduce the pool of circulators available to circulate their petitions; and (iii) prohibitively 

increase the overall cost of signature gathering. Defendant has not previously produced any 

evidence connecting his asserted interest in preventing fraud with the residency requirement, 

(Order at 29-30), and Plaintiffs and Intervenors do not anticipate that he will put forth this evidence 

at trial. The Residency Requirement is not narrowly tailored to achieve any compelling state 

interest. And this Court previously concluded that “Act 453’s Domicile Requirement is likely 

unconstitutional under any level of scrutiny.” League of Women Voters of Arkansas v. Jester, 816 

F. Supp. 3d at 904. 

Defendant has argued that the Residency and Domicile Requirements are constitutional by 

relying on a fact-specific, distinguishable Eighth Circuit decision. ECF No. 90 at 25-29 (citing 

Initiative & Referendum Inst. v. Jaeger, 241 F.3d 614, 616–17 (8th Cir. 2001).) Neither the 

standard nor the quality of evidence in Jaeger was similar to this case. Order at 30 (“The case 
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before the Court is not factually similar to Jaeger.”). There, the court upheld a North Dakota 

residency requirement for petition circulators because there was a lack of evidence in the record 

establishing the cost and burden placed on the plaintiffs. Jaeger, 241 F.3d 614, 616–17 (8th Cir. 

2001). The court in Jaeger also did not specifically determine whether the requirement was 

narrowly tailored nor whether North Dakota’s legitimate interests could be more narrowly 

protected by requiring non-resident circulators to submit to the state’s jurisdiction with respect to 

any petitions filed by them in North Dakota. The evidence at trial will show the cost and burden 

imposed by the Challenged Laws and will establish that the Residency and Domicile Requirements 

violate the First Amendment. The evidence also will show that the Challenged Laws are blunt 

instruments not narrowly tailored to an articulated state interest. The Challenged Laws should be 

enjoined.  

B. The Pay-Per-Signature Requirement Violates the First Amendment 

Ark. Code Ann. § 7-9-601 governs the hiring and training of paid canvassers. Section (g)(1) 

makes it illegal to either pay or receive a commission “on a basis related to the number of 

signatures obtained.” Ark. Code Ann. § 7-9-601(g)(1). A violation of the “pay-per-signature ban” 

results in all signatures being declared void and not counted. It is also classified as a Class A 

misdemeanor which, under § 7-9-601(d), disqualifies the canvasser from any future canvassing. 

At trial, Plaintiffs will introduce evidence that (i) most professional paid canvassers are paid by 

the signature and will not come to states where canvassers are paid by the hour, and (ii) paying 

canvassers per signature increases signature validity rates and reduces the overall cost of signature 

collection for petition sponsors. Thus, the prohibition of pay-per-signature in Arkansas reduces the 

pool of potential canvassers and the ability to get measures on the ballot, burdening Plaintiffs’ core 

political speech. Defendant has not produced any evidence that paid circulators who are paid by 
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the signature are more likely to commit fraud than an individual who is paid by the hour. Order at 

38. The pay-per-signature ban is not narrowly tailored to achieve any compelling state interest. 

Defendant again relies on Jaeger to support the pay-per-signature ban. ECF No. 90 at 29-

30. And again, Jaeger is factually and legally distinguishable. In Jaeger, the plaintiffs only offered 

“bare assertions” and “produced no evidence that payment by the hour, rather than on commission, 

would in any way burden their ability to collect signatures.” Jaeger, 241 F.3d at 618. The Sixth 

Circuit has found the type of evidence Plaintiffs intend to offer at trial sufficient to challenge a 

similar restriction on paid circulators. See Citizens for Tax Reform v. Deters, 518 F.3d 375, 383 

(6th Cir. 2008) (“Bans on paying circulators, whether outright or partial, can impact political 

expression in at least three related but distinct ways: (1) a ban can reduce the number and hours of 

voices which will convey the message; (2) it can limit the size of the audience of the petition; and 

(3) it can lower the likelihood that a measure will qualify for the statewide ballot.”). Further, in 

Jaeger, unlike here, the state introduced evidence that the ban on commission payments was 

necessary to prevent election fraud and abuse. Jaeger, 241 F.3d at 618. Here, Defendant offers no 

evidence of any actual fraud in Arkansas nor any evidence that, even if there were instances of 

fraud, the pay-per-signature ban is narrowly tailored to prevent that fraud. Order at 38. The 

evidence at trial will show that the pay-per-signature ban violates the First Amendment and should 

be enjoined. 

CONCLUSION 

The Challenged Laws are unconstitutional under the First and Fourteenth Amendments of 

the United States Constitution and Defendant should be permanently enjoined from enforcing the 

Challenged Laws.   

 

Dated: July 24, 2026     /s/ Cara Lawson   
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CERTIFICATE OF SERVICE 

I hereby certify that on July 24, 2026, I filed the foregoing on the CM/ECF system, which 

will serve notice on counsel for all parties. 

 

/s/ Cara Lawson   

Cara Lawson 
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