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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

LEAGUE OF WOMEN VOTERS OF ARKANSAS,
et al.,

Plaintiffs,
and
PROTECT AR RIGHTS, et al.
Intervenor Plaintiffs, No. 5:25-cv-5087-TLB
V.

COLE JESTER, in his official capacity as
Secretary of State of Arkansas,

Defendant.

DEFENDANT’S TRIAL BRIEF
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COMES NOW, Secretary of State Cole Jester, through undersigned counsel,

and for his Trial Brief, see Doc. 132, at 3, states as follows:
I. Introduction

The Court’s summary-judgment order disposed of many of the claims in this
case. The remaining claims that are set for trial are Plaintiffs’ and Intervenor-
Plaintiffs’ First Amendment facial challenges to Arkansas’s residency and domicile
requirement and the commission ban. The text of those statutory provisions, the
applicable First Amendment legal standard, the applicable facial challenge standard,
and the relevant facts are set forth below.

II. Statutory Text

Canvasser Residency Requirement. All canvassers must be residents under
Arkansas Code Annotated § 7-9-103(a)(6): “A person shall not act as a canvasser
unless he or she is a resident of this state.”

Paid Canvasser Residency and Domicile Requirements. The paid-
canvasser residency and domicile requirements were enacted by Act 453 of 2025. It
1s codified at Arkansas Code Annotated § 7-9-103(a)(8), (d):

(8) A person shall not act as a paid canvasser unless he or she is:
(A) A resident of this state; and

(B) Domiciled in the state if acting as a paid canvasser for a
statewide initiative petition or statewide referendum petition.

Ark. Code Ann. § 7-9-103(a)(8).

(d)(1) A person acting as a sponsor or an agent of a sponsor shall not
knowingly hire a person as a paid canvasser who:

(A) Isnot a resident of this state; and

2
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(B)  Is not domiciled in the state if acting as a paid canvasser
for a statewide initiative petition or statewide referendum
petition.

(2) A person who fails to comply with subdivision (d)(1) of this section
is guilty of a violation and upon conviction shall be fined two
thousand five hundred dollars ($2,500) for each paid canvasser
hired in violation of subdivision (d)(1) of this section.

Ark. Code Ann. § 7-9-103(d).

Commission Ban. The commission ban was enacted by Act 951 of 2021. It
was amended by Act 768 of 2025. It is codified at Arkansas Code Annotated § 7-9-
601(g)(1). It states:

It 1s unlawful for a person to pay or offer to pay a person, or receive
payment or agree to receive payment, on a basis related to the number
of signatures obtained on a statewide initiative petition, statewide
referendum petition, local initiative petition, or local referendum
petition.

(2) This subsection does not prohibit compensation for circulating
petitions but only compensation for obtaining signatures when
the compensation or compensation level is impacted by or related
to the number of signatures obtained.

3) A signature obtained in violation of this subsection is void and
shall not be counted.

(4) A violation under this subsection is a Class A misdemeanor.

Ark. Code Ann. § 7-9-601(g)(1).
ITI. First Amendment Standard
For initiative laws like those here, Plaintiffs must show they are likely to
succeed on two questions. The first question asks whether the challenged laws
implicate the First Amendment. SD Voice v. Noem, 60 F.4th 1071, 1077 (8th Cir.

2023). Petition laws implicate the First Amendment if they “affect the
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‘communication of ideas associated with the circulation of petitions.” Miller v.
Thurston, 927 F.3d 727, 737 (8th Cir. 2020) (quoting Dobrovolny v. Moore, 126 F.3d
1111, 1113 (8th Cir. 1997)). They do not implicate the First Amendment if they “only
make the process ‘difficult.” Id.at 737—38 (quoting same).

Next, if the First Amendment is implicated, the second question asks which
legal standard applies. To answer that, the Court considers the burden’s “character
and magnitude.” Miller, 967 F.3d at 739 (quoting Timmons v. Twin Cities Area New
Party, 520 U.S. 351, 358 (1997)). If the burden is “severe,” strict scrutiny applies,
requiring “narrow tailor[ing]” and “a compelling state interest.” Id. (citation omitted).
If a burden is not severe—such as there being “relatively simple ways” to comply with
the law—a “lesser scrutiny applies,” requiring only that the law “is reasonable,
nondiscriminatory, and furthers an important regulatory interest.” Id. at 739—40.

States need not “present elaborate, empirical verification” to support their
interests and may foresee and “respond to potential deficiencies.” Id.at 740 (citation
omitted).

IV. Facial Challenge Standard

Plaintiffs and Intervenor-Plaintiffs facially challenge each law at issue here.
That makes their case “hard to win,” Moody v. NetChoice, LLC, 603 U.S. 707, 723
(2024), because facial challenges are “disfavored,” Brakebill v. Jaeger, 905 F.3d 553,
558 (8th Cir. 2018). Plaintiffs and Intervenor-Plaintiffs must show the laws’
“unconstitutional applications substantially outweigh [their] constitutional ones.” Id.

at 723-24. Thus, Plaintiffs and Intervenor-Plaintiffs carry “a heavy burden.”
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Brakebill, 905 F.3d at 558; Free Speech Coal., Inc. v. Paxton, 606 U.S. 461, 468 n.7
(2025) (noting that the unconstitutional applications must “substantially outnumber”
the constitutional ones). It is not Defendant’s burden to show there are not a
substantial number of unconstitutional applications.

V. Facts

The Arkansas Constitution has allowed citizen-led constitutional amendments
and legislation for over 100 years; it has also permitted referendums on legislation
enacted by the General Assembly. See S.J. Res. 1, 37th Gen. Assemb., Reg. Sess. (Ark.
1909). Since then, Arkansans have judiciously invoked the initiative and referendum,
placing less than one citizen-initiated proposed amendment on average each election
between 1910 and 2004. See Jerald A. Sharum, Arkansas’s Tradition of Popular
Constitutional Activism & the Ascendancy of the Arkansas Supreme Court, 32 U. Ark.
Little Rock L. Rev. 33, 53 (2009). That trend has largely held, with one citizen-
Initiated proposed amendment appearing on every statewide ballot since 2014, except
2020. See List of Arkansas ballot measures, Ballotpedia,
https://ballotpedia.org/List_of Arkansas_ballot_measures (last wvisited April 15,
2026).

While the Arkansas Constitution’s direct-democracy provisions provide a
framework, they leave much to legislative discretion. See Wells v. Purcell, 592 S.W.2d
100, 105 (Ark. 1979) (explaining that the legislative power is “subject only to
restrictions and limitations fixed by the constitutions of the United States and this

state”). Thus, since the Arkansas Constitution first allowed for the initiative and
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referendum, the General Assembly has regulated the process. See Act 2 of 1911, § 8
(1st Ex. Sess.). Indeed, the Legislature routinely updates the process to protect its
integrity, combat fraud and corruption, prevent unintentional violations, and
promote transparency and accountability.

“The threat of fraud in this context is not merely hypothetical” because there
are “cases of petition-related fraud across the county.” John Doe No. 1 v. Reed, 561
U.S. 186, 197-98 (2010). And one need not even look beyond Arkansas to find
examples. During the 2012 petitioning cycle, there were “widespread instances of
apparent fraud, forgery, and false statements in the signature-gathering process” for
three of four initiated petitions. Act 1413 of 2013, § 1(a)(6). For one of those petitions,
“56,000 to 80,000 signatures were removed ... as possible frauds.” David Harten,
Ballot initiatives being investigated for possible fraud, Ark. Democrat-Gazette (Aug.
16, 2012). Among all three, about 70% of the signatures were invalid. Act 1413 of
2013, § 1(a)(5); see Roby Brock, Secretary of State Martin Eyeing Investigation of
Petition Signatures, Talk Business & Politics (July 27, 2012). Although all types of
canvassers were to blame, paid canvassers were particularly blameworthy. Act 1413
of 2013, § 1(a)(3), (b)(1). The seriousness of this widespread misconduct led law
enforcement to investigate. See Michael R. Wickline, State police, 2 sheriffs sniff for
petition fraud, Ark. Democrat-Gazette (Aug. 17, 2012).

In 2013, mere months after this widespread misconduct, the General Assembly
set out “to restore the confidence and trust of the people in the initiative process” by

making “sponsors and canvassers more accountable to the people.” Act 1413 of 2013,
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§ 1(d). The Legislature realized that without accountability, sponsors and canvassers
“have an incentive to submit” and “will continue to obtain and submit” “forged and
otherwise facially invalid signatures and make false statements to the Secretary of
State.” Id. § 1(a)(3), (b). Thus, the General Assembly passed a comprehensive suite of
laws during the 2013 session to preserve the integrity of the initiative process: Act
312, Act 1085, Act 1413, and Act 1432. Among these petition-integrity provisions, the
General Assembly added a new subchapter to the Arkansas Code to address issues
with paid canvassers and a new section to address invalid signatures submitted to
the Secretary of State. Act 1413 of 2013, §§ 18, 21. It also adjusted various other
petition-related provisions in the Code. But the revised system still had areas for
improvement. So since 2013, the Arkansas Legislature has continued to finetune the
petition process to rehabilitate trust in and increase the integrity of the system.
Many of the challenged laws here were enacted as direct responses to sponsors
and canvassers acting in bad faith. To that end, since 2013, Arkansas law has
required sponsors to “[p]Jrovide a complete list of all paid canvassers’ names and
current residential addresses to the Secretary of State.” Act 1413 of 2013, § 21
(codified at Ark. Code Ann. § 7-9-601(a)(2)(C)). But this wasn’t sufficient to protect
the process. In the next general session, the General Assembly added Arkansas Code
Annotated § 7-9-601(d)(3), requiring paid canvassers to certify that they have not
been convicted of, pleaded guilty to, or pleaded nolo contendere to certain
disqualifying offenses, see Act 1219 of 2015, § 4, a certification that is ultimately

provided to the Secretary of State. Ark. Code Ann. § 7-9-601(a)(2)(D). Over time the
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list of “disqualifying offense[s]” has ebbed and flowed, but it has generally included a
variety of crimes of moral turpitude—including fraud, forgery, counterfeiting,
1dentity theft—and crimes of violence, election-law violations, drug-law violations,
and sex offenses. Id. § 7-9-601(d)(3)(B).

“To verify” that the paid canvassers were being truthful in their certifications,
sponsors were required to “obtain, at [their] cost, from the Department of Arkansas
State Police, a current state and federal criminal record search on every paid
canvasser.” Id. (codified at Ark. Code Ann. § 7-9-601(b)(1)). But because the State
Police can only perform “Arkansas background checks,” it was “impossible” for
sponsors to obtain federal criminal background checks, so the Arkansas Supreme
Court held that this provision was likely unconstitutional. Thurston v. Safe Surgery
Ark., 619 S.W.3d 1, at 15-16, 19 (Ark. 2021). After that, canvassers were
“approaching Arkansas voters without first passing the required criminal history and
criminal record searches,” which was a “threat” to Arkansans’ “personal information.”
Act 951 of 2021, § 9.

As soon as possible, the Arkansas legislature patched the hole to “protect
voters from criminal canvassers.” Id. It removed the impossible requirement at issue
in Safe Surgery. Act 951 of 2021, § 4. And it added that a canvasser must be an
Arkansas resident. Id. § 1 (codified at Ark. Code Ann. § 6-9-103(a)(6). This made the
Arkansas-only background check more effective at “verify[ing]” whether a paid

canvasser had a disqualifying offense. Ark. Code Ann. § 7-9-601(b)(1).
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In 2024, paid canvassers again attempted to skirt Arkansas law—this time by
trying to avoid the residency requirement and by extension weakening the efficacy of
the Arkansas background check. Out-of-state canvassers who spent a few nights in a
Conway, Arkansas hotel—paid for by the petition sponsor—submitted certifications
with their out-of-state residences “blacked out” and replaced with “the address of the
... hotel in Conway.” Tess Vrbin, Arkansas law makers ask AG, ethics commission to
investigate altered paper ballot petitions, Ark. Advocate (Oct. 21, 2024).! The
canvassers “claim[ed] that [they] were residents of the state while they ... remained
at the hotel.” Lena Miano, Paper ballot petition advocacy group spends thousands on
labor and lodging, Ark. Democrat-Gazette (Oct. 23, 2024). Indeed, the evidence in
this case will show that the Secretary of State received complaints regarding
canvassers claiming to be “residents” of hotels in 2019, as well as before and after the
residency requirement was enacted in 2021. Moreover, the evidence will show that
the domicile requirement makes background checks more effective.

In response, the General Assembly again immediately acted, requiring “paid
canvassers’ to reside and be “[d]Jomiciled in the state.” Act 453 of 2025, § 1 (codified
at Ark. Code Ann. § 7-9-103(a)(8)(B)). And to hold sponsors accountable, they will be
criminally liable if they “knowingly hire” a non-resident, non-domiciled paid
canvasser. Id. § 2 (codified at Ark. Code Ann. § 7-9-103(d)).

In the 2013 push to address petition fraud, Arkansas did not regulate

compensation of paid canvassers. But as time passed, it recognized the “consensus

1 The article is available online here: https://www.arkansasadvocate.com/2024/10/21/arkansas-
lawmakers-ask-ag-ethics-commission-to-investigate-altered-paper-ballot-petitions/.
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among scholars, practitioners, and even some courts that the practice of paying
canvassers based on the number of signatures they collect is directly linked to high
levels of fraud in the signature-gathering process.” Benson, Election Fraud & The
Initiative Process: A Study of the 2006 Michigan Civil Rights Initiative, 34 Fordham
Urb. L.J. at 923. So, as part of the 2021 updates, the General Assembly made it illegal
to pay canvassers on a per-signature basis (“Commissions Ban”). Ark. Code Ann. § 7-
9- 601(g)(1). “Paying canvassers per hour instead of for every signature is a policy
that goes a long way in preventing fraud ....” Ashley Lopez, The price of a ballot
signature is way up, and experts worry it’s encouraging fraud, NPR (Apr. 6, 2023).
And it’s no wonder when canvassers get “upwards of $20 to $30” per signature. Id.
And that is why the evidence in this case will show a significant reduction in the
number of fraudulent signatures submitted to the Secretary of State’s Office following
the enactment of the commission ban.
In light of the foregoing, the issues of fact expected to be contested at trial
include, but are not limited to, the following:
e The number of paid canvassers employed by Plaintiffs and Intervenors
in each of the years from 2013 to 2026.
e The nature and severity of the alleged burden on Plaintiffs and
Intervenors caused by the residency and domicile requirements.
e The nature and severity of the alleged burden on Plaintiffs and
Intervenors caused by the commission ban.
e The constitutional applications of each of the challenged laws.
e The unconstitutional applications of each of the challenged laws.

e Whether the unconstitutional applications of each challenged law
substantially outweighs the constitutional ones.

10
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Respectfully submitted,

TiM GRIFFIN
Attorney General

Ryan Hale
Ark. Bar No. 2024310
Senior Assistant Attorney General

Laura Purvis
Ark. Bar No. 2023239
Assistant Attorney General

Office of the Arkansas Attorney General
101 West Capitol Avenue

Little Rock, Arkansas 72201

(501) 295-7419

(501) 682-2591 fax
ryan.hale@arkansasag.gov

Counsel for Defendant
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