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PRELIMINARY STATEMENT

In this brief, “Doc.” citations refer to docketed documents in the district court.
The accompanying page numbers are the blue page numbers on the upper-right side of
the docketed documents.

“25-12370, Doc.” refers to the docket entry in this Court. So, for example,
references to page 9 of the stay panel’s decision are: “25-12370, Doc.97-2 at 9.”

Several House Bill 1205 provisions are referenced in this motion. Bill line
numbers are referred to as “Il.”” with the line numbers. A citation to a provision in
HB1205 thus looks like this: “HB1205 11.1-2.” The full version of the bill can be viewed

here: https://www.flsenate.gov/Session/Bill/2025/1205/Bill Text/er/PDF.



https://www.flsenate.gov/Session/Bill/2025/1205/BillText/er/PDF
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STATEMENT REGARDING ORAL ARGUMENT

Though this appeal concerns important constitutional questions, this Court has
granted a stay of the preliminary injunction at issue. Trial in the underlying case is also
scheduled for January 26, 2025, making a resolution of this appeal (and various cross
appeals) unlikely before the conclusion of trial. It’s thus best to have oral argument
from any appeal of a final judgment in the underlying case but #of in this appeal

concerning the preliminary injunction.
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INTRODUCTION

Neither Californians nor Colombians have a First Amendment right to collect
completed citizen-initiative petitions from Floridians who wish to change the Florida
Constitution. The district court erred in saying that they do.

Florida’s citizen-initiative process has problems. Circulators have stolen sensitive
information from voter petitions. Some have tampered with petitions, filling in or
changing voter information. Others have filled in petitions for the deceased.

Investigations have been conducted. Arrests made. Sentences imposed.

Yet the work of stamping out fraud is difficult. Among other things, that’s
because petition sponsors often pay out-of-state contractors to collect sighed petitions.
The out-of-state contractors go on to hire out-of-state subcontractors who then hire
out-of-state petition circulators. Law e¢nforcement must thus work through a nesting
doll-like setup to investigate, acrest, and obtain a conviction for petition fraud.

The Florida Legisiature recognized as much. See HB1205 11.285-90. It passed
House Bill 1205 to address the problems with the citizen-initiative process. The bill bars
non-Florida residents and non-citizens from collecting signed petitions.

To be clear, non-residents and non-citizens remain free to 7z/k to Florida voters
about the issues. These out-of-staters just can’t collect signed petition forms. Speech
remains unencumbered. Certain conduct—the collecting of signed petitions—is all
that’s prohibited. For good reason. The district court disagreed.

This Court should reverse the order granting a preliminary injunction.

2
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JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S.C. § 1331. This Court has
jurisdiction under 28 U.S.C. § 1292(2)(1) to review the district court’s preliminary
injunction order. The district court issued the order on July 8, 2025. Doc.283. The
Secretary and Attorney General filed a timely appeal on July 11, 2025. Doc.284.

STATEMENT OF THE ISSUES

Whether the district court erred in concluding, as part of its preliminary injunction
order, that Florida’s residency and citizenship restrictions ot petition circulators violate
the First Amendment.

Whether the remaining factors for a preliminary injunction favor the State or
Plaintiffs.

STATEMENT OF CASE

I. Factual Background

A. Floridians can amend their state constitution through the citizen-initiative
process. Fla. Const. art. X1, § 3. Those who wish to propose changes can register as a
petition sponsor. Fla. Stat. § 100.371(2). Their task is to collect signed petition forms
from a significant portion of the Florida electorate, 880,062 voters. Fla. Const. art. XI,
§ 3 (detailing requirements).

Petition forms are presented to voters for their signatures. The forms include the
“full text of the proposed amendment,” the “name and address of the sponsor,” and

the “bar code or serial number associated with the initiative petition.” HB1205 11.530-

3
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36. If a voter wishes to sign the petition, the voter must provide a full name, “address

) <<

and county of legal residence,” “voter registration number or date of birth,” and Florida
“driver license number” or “identification card number” or “the last four digits of” a
“social security number.” HB1205 11.537-46.

Once a signed petition is collected, it must be promptly delivered to the
supervisor of elections in the voter’s county of residence; the petition sponsor has a
“fiduciary” duty to ensure that it happens. Fla. Stat. § 100.371(7)(a).

And with the citizen-initiative process, the election ruachinery never stops. The
process goes on each election cycle, without end. Petition sponsors are constantly
sending supervisors of elections signed petiticn forms, and supervisors are under a
deadline to check and wvalidate those petitions. Fla. Stat. § 100.371(14). During this

23 <<

“validity check by the Supervisor of Hicctions,” “much of the fraud is initially spotted—
some by mismatched signatures, some petitions include deceased Floridians, some
include incorrect personal identifying information, etc.” Doc.103-3 at 10.

B. To put it bluntly, citizen-initiative fraud is not rare. The Florida Legislature
knows this because, under Florida law, the Office of Election Crimes and Security
provides periodic reports to the legislature. Fla. Stat. § 97.022(7); Doc.103-2 (2024
report); Doc.103-3 (2023 report). The reports say that there’s “widespread petition

fraud in connection with a number of initiative petitions.” Doc.103-2 at 8. Consider

just a few highlights from the thousands of pages provided to the legislature:
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e DPetition circulators use “voters personal identifying information to
complete the initiative petition.” Doc.103-3 at 10; see also HB1205 11.251-
52, 304-09. Some bad actors “don’t even attempt to hide the fraud, as the
handwriting is the same for each voter; some names even appear to be in
alphabetical order as if they were copied directly off a list or database.”
Doc.103-3 at 10.

e Circulators have “tampered with petition forms after they were signed and
submitted by electors.” Doc.103-2 at 9; see also HB1205 11.304-09. One
petition circulator stated that, after receiving a petition, the subcontractor
he worked for would “use a website to verify personal identitying

information” and “fill in the missing information” if “incomplete.”
Doc.103-2 at 9; see also HB1205 11.304-09.

e Circulators have also “forged signatures, submitted duplicate signatures

on behalf of voters, and signed for deceased voters.” Doc.103-3 at 9; see

also HB1205 11.247-53. One bad actor “submitied petitions on behalf of

23 deceased individuals in at least four counties.” Doc.103-2 at 12; see also

HB1205 11.291-95.

One instance of fraud is harmful. Thousands are devastating.

Take the actions from circulators associated with one petition sponsor, Smart &
Safe, a group advocating for a constitutional right to recreational marijuana. The reports
state that over 35,000 signed and walidated petitions were collected and submitted by
only thirty-five individuals known to be fraudsters who worked for Smart & Safe.
Doc.103-2 at 6. One Smart & Safe circulator—a “lead” petition circulator, tasked with
“training new team members”—put fictitious names on petition forms. Doc.103-2 at

16-17. She submitted 3,980 signed petitions on behalf of Smart & Safe. Doc.103-2 at

16. Supervisors of elections invalidated 2,064 of the petitions. Doc.103-2 at 16. Another
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circulator submitted 3,984 signed petitions, and supervisors of elections invalidated
2,438. Doc.103-2 at 19.

What’s more, “the Duval County Supervisor of Elections reported” “that a
member of his elections staff had her personal identification information
misappropriated, and signature forged on petition forms submitted by a Smart & Safe
circulator.” Doc.103-2 at 10. So, election staff aren’t immune from fraud, either.

C. The Office of Election Crimes and Security highlights a particular issue in the
citizen-initiative process: out-of-state circulators and out-of-state entities. Its reports
explain that petition sponsors are:

able to delegate key aspects of its petition initiative activities to out-of-state

entities, who then subcontracted with other individuals who were even

tfurther outside the reach of Florida authorities. These challenges made it
incredibly difficult for investigatats and law enforcement to investigate and
prosecute subcontractors perperuating petition fraud, let alone before the
petition was certified for baliot placement.

Doc.103-2 at 8; see also HB1205 11.285-90 (recognizing same).

The reports provide an example. Last election cycle, one petition sponsor hired
an out-of-state entity, who hired another entity, who hired petition circulators.
Doc.103-2 at 482. This made things difficult for law enforcement when they tried to
obtain documents from that petition sponsor, which was accused of illegally

compensating circulators. Doc.103-2 at 8. The sponsor simply claimed that it didn’t

have any of the requested documents; apparently, one of its hired entities had them.
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Doc.103-2 at 8. And when the State tried to get documents from the entity, it
stonewalled behind its status as a California company. The reports lament that:

The State’s ability to execute the subpoena has been hampered by the fact

that [the out-of-state entity] is not a registered business entity in Florida.

Many of the subcontractors [the out-of-state entity] worked with are not

registered to do business in Florida, either. And unlike other states where

constitutional amendments can be proposed by initiative petition, Florida

has no state residency requirement for paid petition circulators.

Consequently, many [petition sponsor] paid circulators have few if any ties

to Florida and list addresses in other, sometimes faraway, states. Some

appear to be transient, going from state to state to do similar work. In fact,

two paid circulators arrested for petition fraud . . . also face charges for

petition fraud in Kansas after leaving Florida. The out-of-state residency

of key suspects and witnesses has made for significant investigative

challenges.

Doc.103-2 at 8 (citation removed, paragraph space added).

The harm continues. The statewide prosecutor’s office explained to the district
court that it’s “aware of several patition circulator investigations that are still open and
pending],] primarily because the circulator is not a Florida resident and is currently living
outside of our jurisdiction.” Doc.267-2 q 15.

D. Non-citizens pose problems, as well. Conceptually, they too are out-of-
staters. “Just as non-resident circulators and petition gathering companies have proven
difficult to locate and investigate,” one prosecutor said, “the same would hold true for
non-citizen petition circulators.” Doc.267-2 4 17.

And with non-citizens, there’s always a risk that they can leave the state, given

their strong ties to other countries, and not turn in election forms on time. The State
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knows, for example, that when non-citizens collect voter-specific forms—Iike voter
registration forms—they can leave (and likely have left) the jurisdiction before
delivering those forms. That’s based on evidence produced in a Northern District of
Florida trial. NAACP ». Byrd, 4:23-cv-215, Doc.311 at 13 (N.D. Fla. Apr. 29, 2024).

More broadly, there’s a public integrity concern with the participation of non-
citizens in Florida elections. The Office of Election Crimes and Security reports state
that “Florida has continued to investigate and make criminal referrals through” the
office “for instances of non-citizen voting.” Doc.103-2 at 20.

E. The Florida Legislature stepped in to change things during the 2025 legislative
session. It passed HB1205, an election-reform package aimed at cleaning up the citizen-
initiative process. In HB1205’s findings ot fact, the legislature acknowledged the
accounts of fraud detailed in the Oifice of Election Crimes and Security reports.
HB1205 11.234-357. It also highlighted the problems that transient actors pose to the
citizen-initiative process and law enforcement. HB1205 11.277-90, 336-41. And, among
other things, the Florida Legislature made the following findings of fact:

WHEREAS, despite the fiduciary duty prescribed by Florida law,

sponsors of initiative petitions have failed to cooperate with investigations

and have attempted to deflect responsibility for the actions of petition

circulators to contractors and subcontractors, with the sponsors denying

that they have custody or control of documents requested by state
officials[,]

WHEREAS, sponsors, contractors, and petition circulators have blatantly
attempted to evade investigation by delegating key aspects of petition
activities to out-of-state entities, who then subcontracted with other
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individuals who were even further outside the reach of Florida
authorities|.|

HB1205 11.277-90.

As a result, and relevant here, HB1205 prevents non-residents and non-citizens
trom “collect|ing]” signed petitions. F.g., HB1205 11.598-603. The bill states that:
(b) A person may not collect signatures or initiative petitions if he or she:

2. Is not a citizen of the United States.
3. Is not a resident of this state.

HB1205 11.598-603. Signed petitions submitted by ineligibic circulators are invalid.
HB1205 1.967-70. Registered circulators must also verify that they are residents of
Florida and citizens of the United States. HB120511.635-43.

Notably, the legislation focuses on the collection of signed petition forms. Any
volunteer, resident, non-resident, citizen, or non-citizen circulator can speak for or
against the objective of a petition. Anyone can encourage another to sign (or not sign)
a petition. What’s affected is the conduct that occurs after that speech: collecting a
signed petition. That’s it. The State decided that non-residents and non-citizens can’t
collect forms with a Florida voter’s signature and other personal information, such as the
driver license number or social security number.

IL. Procedural Background

A. The underlying case concerns several aspects of HB1205. What started with
one plaintiff group grew into a case with five. The Florida Decides Healthcare Plaintiffs

originated this case, but four other groups—the Smart & Safe Plaintiff, the Florida
9
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Right to Clean Water Plaintiffs, the League of Women Voters of Florida Plaintiffs, and
the Poder Latinx Plaintiffs—intervened. All five groups filed complaints and (in the
second round of preliminary injunction briefing) sought preliminary relief.

Only three of the plaintiff groups include petition sponsors. Florida Decides
Healthcare is sponsoring a petition to expand Medicaid access in Florida. Smart & Safe
is again sponsoring a petition to legalize recreational marijuana in Florida. And Florida
Right to Clean Water is sponsoring a petition concerning environmental rights.

The two remaining plaintiff groups—the League of Women Voters of Florida
Plaintiffs and the Poder Latinx Plaintiffs—are merely tnird-party groups who wish to
assist with citizen-initiative efforts. Specifically, they wish to collect and deliver signed
petitions from Florida voters.

As revealed in this case so fai, Plaintiffs are doing nothing to allay the Florida
Legislature’s fears. In fact, they’re exasperating them. Plaintiffs rely on out-of-state
circulators and entities. Florida Decides Healthcare is using an out-of-state entity, the
Outreach Team, to assist with its efforts. Doc.168-1 § 6. Smart & Safe uses an out-of-
state vendor and out-of-state consulting group. Doc.105 at 11.

Circulators are coming into Florida from all over the country. Plaintiffs are using
circulators who reside in places like California, Michigan, and Texas, and worked on
petition campaigns in Arizona, Arkansas, California, Georgia, Illinois, Maryland,

Michigan, Missouri, Nebraska, Nevada, North Carolina, Ohio, Oregon, Pennsylvania,

10
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South Dakota, Texas, Washington, Wisconsin, and Wyoming—in addition to Florida.
Doc.166-3 4] 2, 4-5; Doc.166-4 99 2, 5; Doc.166-6 9§ 3-4; Doc.168-3 § 2.

Many of those circulators don’t want to be in Florida for the long haul and don’t
intend to avail themselves of the constitutional changes they’re seeking. One Smart &
Safe declarant says, “I have no reason to be in Florida other than my desire to see the
Initiative succeed on the ballot.” Doc.166-4 § 13. Another explains that non-resident
circulators’ “only reason for being in Florida is to collect petitions.” Doc.166-1 § 9.

Plaintiffs are also relying on non-citizens to collect petitions, though they don’t
know whether the non-citizens are in the country legally. That’s so because Plaintiffs
don’t conduct background checks and have no intention to do so. For example, Florida
Decides Healthcare says that “we do not have the ability to verify a circulator’s
citizenship.” Doc.168-1 § 15. Florida Right to Clean Water similarly says that it “does
not have the resources or capacity to conduct citizenship verification checks and is
concerned that despite its best efforts,” it “will not be able to definitively ensure that
non-U.S. citizens do not collect petitions for the campaign.” Doc.171-1 ¢ 48.

B. All five plaintiff groups moved for preliminary relief, seeking to enjoin various
HB1205 provisions, including the prohibition on non-residents and non-citizens
collecting signed petitions. (There was an earlier round of preliminary-injunction
proceedings, but none of those challenges concern the at-issue provisions here.)

The district court denied some of Plaintiffs’ requested relief, but it enjoined the

non-resident and non-citizen provisions. The court held that the provisions violated the

11
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First Amendment. Doc.283 at 19-20. According to the district court, the provisions
impaired speech, the “one-on-one communication between petition gatherers and
voters.” Doc.283 at 20. In doing so, the court rejected the State’s argument that the
provisions affected only conduct, not speech. Doc.283 at 19 n.17. The court grouped
all petition-related activities together—the front-end speech with voters, along with
back-end conduct of collecting and delivering signed petitions.

Under heightened scrutiny, the district court then held that the State’s
prohibitions on non-residents and non-citizens weren’t natrowly tailored. Doc.283 at
23. The court suggested that the State must come forward with more (and more
specific) instances of fraud before the State can eniforce its non-resident and non-citizen
provisions. Doc.283 at 26-27. The district court also concluded that Plaintiffs satisfied
the other preliminary injunction ciements, Doc.283 at 31-32, and enjoined the
enforcement of the at-issue provisions as to the specific plaintiff groups and their
petition circulators. The court declined to stay its ruling pending appeal. Doc.283 at 33.

The State timely appealed, Doc.284, and sought a stay of the district court’s
preliminary injunction order. The Florida Right to Clean Water Plaintiffs filed a cross
appeal, Doc.312, as did the League of Women Voters Plaintiffs, Doc.331.

C. On September 9, 2025, a panel of this Court granted the State’s motion to

stay the district court’s preliminary injunction order. Notably, the stay panel “review|ed]

the merits of the State’s position that the residency and citizenship requirements of H.B.

12
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1205 do not violate the First Amendment,” and “conclude[d] that the State is likely to

prevail on this argument in its appeal.” 25-12370, Doc.97-2 at 9.

STANDARD OF REVIEW

While the abuse of discretion standard generally applies in appeals from a district
court’s preliminary injunction order, the underlying findings of fact are assessed for
clear error and conclusions of law are assessed de novo. Forsyth County v. U.S. Army
Corps of Eng’rs, 633 F.3d 1032, 1039 (11th Cir. 2011).

SUMMARY OF THE ARGUMENT

HB1205’s non-resident and non-citizen provisions affect conduct, not speech.
The provisions are therefore analyzed under rational-basis review—and they easily
satisfy such review. Even if heightened scrutiny applies, the provisions are narrowly
tailored to serve compelling governmental interests. The other factors for a preliminary
injunction also favor the State: Plaintiffs won’t be substantially injured and the State’s
enforcement of HB1205’s anti-fraud measures will further the public interest.

ARGUMENT

I. The residency and citizenship restrictions in HBI1205
implicate conduct, not speech

A.  The rational basis test applies to HB1205’s retrictions
The citizen-initiative process involves a specific area of First Amendment law.
Different citizen-initiative regulations undergo different constitutional scrutiny. As this

Court put it, there’s “an explicit distinction between” the regulation of “the initiative

13
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process in general and the power to regulate the exchange of ideas about political
changes sought through the process.” Biddulph v. Mortham, 89 F.3d 1491, 1498 n.7 (11th
Cir. 1996). Because the State has “broad discretion in administering its initiative
process,” regulations that go to the process of collecting initiative petitions must satisfy
rational-basis review. Id. at 1500. Heightened scrutiny “only” applies “in certain narrow

>

circumstances,” namely instances where (1) the State enacts “regulations that [are]
content based or ha[ve] a disparate impact on certain political viewpoints,” (2) where
the State “appllies] facially neutral regulations in a discriminatsty manner,” or (3) where
the State “impermissibly burden(s] the free exchange of ideas about the objective of an
initiative proposal.” Id. (emphasis added).

Put another way, it matters whether there’s a regulation on the free exchange of
ideas—the “objective of an initiative proposal”—or just the process for collecting
petitions. Id. And it was the objective of an initiative proposal that was being regulated
in Meyer v. Grant, a case about Colorado’s ban on paid petition circulators. 486 U.S. 414
(1988). That’s because Colorado’s ban was broad. The law was so broad, in fact, that it
prevented paid circulators from even approaching voters, discussing petitions, and

encouraging voters to sign:

Any person, corporation, or association of persons who directly or
indirectly pays to or receives from or agrees to pay to or receive from any
other person, corporation, or association of persons any money or other
thing of value in consideration of or as an inducement 7 the circulation of an

initiative or referendum petition ot in consideration of or as an inducement to the signing

14
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of any such petition commits a class 5 felony and shall be punished as
provided in section 18-1-105, C. R. S. (1973).

Id. at 416 n.1 (emphases added) (quoting Colo. Rev. Stat. § 1-40-110 (1980)).

As one court within this circuit put it, “the statute at issue in Meyer directly
regulated the conditions under which plaintiffs could znzeract with members of the public
regarding an issue of political concern.” League of Women 1 oters of Fla. v. Browning, 575 F.
Supp. 2d 1298, 1321 (S.D. Fla. 2008) (emphasis added). That is the lens through which
any snippets from Meyer concerning the First Amendment law must be viewed.

The Supreme Court understandably found that the Colorado law at issue in Meyer
violated the First Amendment. The law, in a real setise, “limit[ed] the number of voices
who” would “convey” the petition sponsors’ ‘message” and “therefore, limit[ed] the
size of the audience they” could “reach,” which “ha[d] the inevitable effect of reducing
the total quantum of speech on a public issue.” 486 U.S. at 422-23.

The same was true in a subsequent citizen-initiative case from Colorado, Buckley
v. American Constitutional Law Foundation, 525 U.S. 182 (1999). The laws mentioned in
the case were similarly broad and affected speech. The Court thus engaged in the same
analysis. See, e.g., 7. at 188 n.2; Colo. Rev. Stat. § 1-40-112(1) (1998) (“|n]o section of a
petition for any initiative or referendum measure shall be circulated by any person who is
not a registered elector” (emphasis added)).

In both Meyer and Buckley, it mattered that the citizen-initiative laws touched

speech and not just conduct. That comports with First Amendment case law, more

15
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generally. It’s blackletter law that speech is afforded First Amendment protection.
Conduct isn’t. Rumsfeld v. FAIR, 547 U.S. 47, 60 (2006). A law that affects what a person
“must do,” as opposed to a law that affects what a person “may or may not say,” is a law
that regulates conduct. Id. Those laws get rational-basis review.

This plays out in other election contexts. Take third parties registering people to
vote. There’s a clear distinction between (1) a volunteer speaking to a voter, talking to the
voter about the importance of voting, and encouraging the voter to register, and (2) a
volunteer possessing the completed registration, bringing it to a supervisor of elections
office, and delivering it on time. That’s why “the collection and handling of” election
torms, like “voter registration applications[,] is not inherently expressive activity” and

(14

not speech. Browning, 575 F. Supp. 2d at 1319. It’s “simply” conduct, “an administrative
aspect of the electoral process—the hiandling of voter registration applications by third-
party voter registration organizations affer they have been collected from applicants.”
Id. at 1322.

The same applies here. Again, the non-resident and non-citizen provisions only
affect conduct, not speech. The provisions in HB1205 look nothing like the provisions
in Meyer and Buckley. Non-residents and non-citizens can still speak freely on any issue

with anyone. They simply can’t “collect signatures or initiative petitions” to then deliver

those completed petitions to election officials. HB1205 11.598-603.

16
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Rational-basis review applies to Florida’s process-specific provisions. As
discussed above, the State offered more than enough rational reasons for the
provisions.

B.  Plaintifis miss the mark in their attempt to lump together
speech and conduct

Plaintiffs nevertheless insist that the act of collecting and then delivering signed
petition forms (conduct) is the same as the discussion of issues of public importance
(speech). They say that Meyer, Buckley, and out-of-circuit cases support the proposition.
They’re wrong.

Start with Meyer. It concerned a prohibition ¢n the “circulation of an initiative or
referendum petition,” signed or unsigned. 486 U.S. at 416 n.1 (quoting Colo. Rev. Stat.
§ 1-40-110 (1980)). As the Supreme Court put it, the regulation prevented paid
circulators from having “conversations with voters in an effort to get them to sign the
petition[s].” Id. at 421 n.4. And, in that circumstance, given #hat statute, the Court said
that the “circulation of an initiative petition” “involves both the expression of a desire
for political change and a discussion of the merits of the proposed change.” Id. at 421.

Buckley concerned the same set of statutes from the same state that made no
distinctions between the discussion of an issue (the speech that precedes the voter’s

signature) from the collection of completed petition forms (the conduct that comes

after). By contrast, Florida’s statutory scheme applies only to the latter.

17
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Plaintiffs’ preferred out-of-circuit cases also concern speech. Take We the People
PAC v. Bellows, and Maine’s ban on out-of-state resident circulators. 40 F.4th 1 (1st Cir.
2022). The law there defined a “circulator” as someone who “so/icits signatures for the
petition by presenting the petition to the voter, asking the voter to sign the petition and
personally witnessing the voter affixing the voter’s signature to the petition.” Id. at 4
(emphases added) (quoting Me. Stat. tit. 21-A, § 903-A). Soliciting someone for a
signature, asking them to support a cause, or circulating a blank petition for a coveted
signature is speech. It requires “face-to-face, interactive ccminunication” intended to
convince another person to rally to a cause. Id. at 14. Meyer tells us that restricting such
speech triggers heightened scrutiny. But placing the szgred petition in an envelope and
mailing it, or otherwise delivering it within & certain timeframe, is conduct. So too is the
requirement that only residents and citizens may deliver the sighed, completed petitions.

Other out-of-circuit cases follow a similar pattern. The cases concern statutes
that, unlike Florida’s scheme, implicate speech. See, e.g., Yes on Term Limits, Inc. v. Savage,
550 F.3d 1023, 1029 (10th Cir. 2008) (ban on “circulat|ing]” petitions); Chandler v. City
of Arvada, 292 F.3d 1236, 1239, 1241 (10th Cir. 2002) (same); Wilmoth v. Sec’y of N.J., 731
F. App’x 97, 99-103 (3d Cir. 2018) (same).

Commingling speech with conduct presents another problem: there’s no limiting
principle. In Plaintiffs’ telling, anything that touches the citizen-initiative process is
speech, and such speech, they argue, must get heightened (even strict) scrutiny. Under

Plaintiffs’ approach, the Buckley affidavit would be considered a speech regulation and
18
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subject to heightened review, because it’s part of the petition-circulation process. Yet
the Supreme Court didn’t see things like that. 525 U.S. at 198-99. And, under Plaintiffs’
approach, Buckley’s “arsenal of safeguards”—laws that prevent fraudulently signing
petitions—would all implicate speech, and would have to withstand the heat of
heightened review, because all such laws would touch on the petition-circulation
process. Id. at 205.

There’s a better answer and one this Court has long recognized: “an explicit
distinction” exists between “regulat[ing] the exchange of ideas about political changes
sought through the process” and regulating the process itself. Biddulph, 89 F.3d at 1498
n.7. Only the former is speech subject to heightened scrutiny. Id. The latter is conduct
subject to rational-basis review. Id. Florida’s laws concern conduct.

C. The stay panel agrecs with the State’s approach

More recently, a panel of this Court agreed with the State. It read the Supreme
Court precedents in much the same way. 25-12370, Doc.97-2 at 10-12. It distinguished
the out-of-circuit cases in much the same way. 25-12370, Doc.97-2 at 12-13. And it
recognized that the State’s position remains firmly tethered to this Court’s prior
decision in Biddulph. 25-12370, Doc.97-2 at 13-14. In sum, there’s no speech linked with
the collection of signed petitions. Collection is pure conduct. Front-end speech is
entirely separate from the back-end conduct that’s regulated here.

Though “skeptical” of its applicability, the stay panel even subjected Florida’s

restrictions to the expressive conduct test from Uwnited States v. O’Brien, 391 U.S. 367
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(1968). 25-12370, Doc.97-2 at 15. Florida’s satisfied the test, per the panel. That’s
because “Florida undoubtedly has a sufficiently important, and even (as recognized by
the district court) a compelling, interest in combatting fraud in the petition-initiative
process.” 25-12370, Doc.97-2 at 18 (cleaned up). “And H.B. 1205’s chosen means are
substantially related to the important interest of preserving the integrity of the electoral
process, since the residency and citizenship requirements’ incidental restriction on
alleged First Amendment freedoms is no greater than is essential to the furtherance of
that interest.”” 25-12370, Doc.97-2 at 18 (cleaned up).

A word about the panel’s skeptisim about the expressive conduct test. It’s well
tounded. Taking a signed sheet of paper from one place to another has no expressive
component. It’s not the same as burning an American flag to make a political point,
Texas v. Jobnson, 491 U.S. 397 (1989), burning a cross as part of a sick ritual, I7rginia v.
Black, 538 U.S. 343 (2003), or feeding people in a park to critique the choices that society
makes when spending money on bombs instead of food, Fz~ Lauderdale Food not Bombs
v. City of Ft. Lauderdale, 11 F.4th 1266 (11th Cir. 2021). “Florida’s rules for nonresidents
and noncitizens collecting, delivering, or otherwise physically possessing signed petition
forms” are, at best, ministerial tasks—all forms must get to elections officials so that
they may be counted. 25-12370, Doc.97-2 at 15 (cleaned up).

D.  Flotida’s restrictions satisfy exacting scrutiny, as well

Finally, should it apply, Florida’s restrictions satisfy even the “exacting scrutiny”

test from Meyer. 486 U.S. at 420. Exacting scrutiny requires a “‘substantial relation
20
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between the” at-issue law “and a sufficiently important governmental interest.” _Awzs. for
Prosperity Found. v. Bonta, 594 U.S. 595, 607 (2021) (cleaned up).

As noted above, HB1205’s provisions serve compelling governmental
interests—interests expressly mentioned in HB1205’s findings of fact. HB1205 11.234-
357. Preventing election fraud, and ensuring the integrity of the ballot, are compelling
governmental interests. Purcell v. Gonzalez, 549 U.S. 1, 4 (20006); Brnovich v. DNC, 594
U.S. 647, 685 (2021). So is “maintaining fairness, honesty, and order” in the election
process. Green v. Mortham, 155 F.3d 1332, 1335 (11th Cir. 1998).

The evidence produced before the district court further shows that the
provisions at issue are tailored to the State’s compelling interests. It’s undisputed that
there’s citizen-initiative fraud in Florida. S#pra. And it should be undisputed that it’s
harder for the State to track down bad-acting non-residents, by virtue of their being
out-of-staters. State prosecutnts know this to be true: “several petition circulator
investigations” are “still open and pending|,] primarily because the circulator is not a
Florida resident and is currently living outside of our jurisdiction.” Doc.267-2 9 15.
These concerns are magnified when petition sponsors hire out-of-state entities, who
hire out-of-state entities, who hire out-of-state circulators. The State ran into these
problems during the last cycle, and the Florida Legislature sought to remedy these issues
through HB1205. Supra. And “[jlust as non-resident circulators and petition gathering

companies have proven difficult to locate and investigate, the same would hold true for
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non-citizen petition circulators.” Doc.267-2 9 17. After all, there’s an issue with non-
citizens misbehaving in Florida elections. Supra.

II.  The other preliminary injunction factors also favor the State

A.  Evidence of more harm to Flotidians isn’t needed

If “the inability to enforce its duly enacted plans clearly inflicts irreparable harm
on the State,” Abbott v. Perez, 585 U.S. 579, 602 n.17 (2018), the record in this case
amplifies those concerns. Petition gathering has become a seedy business. It’s one that
takes advantage of Floridians and their State Constitution’s amendment process.

And more evidence of fraud isn’t needed to justity the State’s actions. In various
contexts, the Supreme Court has held that (1) fraud prevention is neither an actuarial
exercise nor a comparative dissertation, and (2) the State can enforce its anti-fraud laws
before further fraud-related harm is even committed. Plaintiffs offer nothing to counter
the following: Crawford v. Maricr County Election Board, 553 U.S. 181, 194-96 (2008) (““The
record contains no evidence of any such fraud actually occurring in Indiana at any time
in its history,” but “[w]hile the most effective method of preventing election fraud may
well be debatable, the propriety of doing so is perfectly clear.”); Munro v. Socialist Workers
Party, 479 U.S. 189, 195 (1986) (the State “should be permitted to respond to potential
deficiencies in the electoral process with foresight rather than reactively”); League of
Women Voters of Florida, Inc. v. Florida Secretary of State, 66 F.4th 905, 925 (11th Cir. 2023)
(“Even if there were no evidence of voter fraud in Florida, our precedents would not

require it before a bill like S.B. 90 could be adopted.”); see also Williams-Y ulee v. Fla. Bar,
22



USCA11 Case: 25-12370 Document: 111  Date Filed: 10/08/2025 Page: 44 of 46

575 U.S. 433, 447 (2015) (applying strict scrutiny, but not requiring “proof by
documentary record” to support the “genuine and compelling” interest in the “concept
of public confidence in judicial integrity”).

B. The stay panel recognized that the equities favor the State

The stay panel agreed with the State on the other factors relevant to the issuance
of a preliminary injunction. As the panel said, “[t|he State would be irreparably harmed
were we to allow an injunction against Florida’s restrictions on the initiative process to
remain in place.” 25-12370, Doc.97-2 at 21. And with the preliminary injunction in
place, “Florida would be left unable to enforce H.B. 1205’s rules governing the
collection of initiative petitions until this appeal is resolved on the merits—rules that
were legitimately enacted by representatives of its people and that are substantially likely
to be upheld as constitutional.” 25-12370, Doc.97-2 at 22 (cleaned up).

CONCLUSION

For these reasons, the State asks this Court to reverse the district court’s decision

below and dissolve its preliminary injunction.
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