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INTRODUCTION 

The Constitution entrusts States and Congress—not the President—with the 

responsibility to set rules for federal elections.  And yet, in March 2025, President 

Trump issued an Executive Order that attempted to force sweeping changes to 

federal elections and the ways that States administer them.  At issue in this appeal 

are two of the Order’s directives that would have imposed burdensome proof-of-

citizenship requirements on voter registration, and another that directed the 

Attorney General to bring enforcement actions against States that count mail-in 

ballots postmarked on or before, but received shortly after, Election Day. 

The President lacked authority to issue these directives, which the district 

court properly enjoined.  The directives defy the statutes that Congress enacted to 

simplify voter registration and increase participation in federal elections.  They 

would irreparably harm Plaintiff States by forcing them to overhaul their 

complicated and costly election systems.  And they would undermine the public 

interest by causing confusion and disenfranchising many eligible voters. 

On appeal before this Court, defendants primarily try to recast the Executive 

Order—which was described at its signing as “the farthest-reaching Executive 

action taken in the history of the Republic to secure our elections”—as much ado 
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about nothing.1  The President, they now suggest, did not try to overhaul rules for 

federal elections, but merely asked the relevant agency to consider adding a 

documentary proof-of-citizenship requirement to the federal voter registration 

form, and suggested that the Attorney General encourage States to amend their 

ballot-receipt laws to align with the President’s preferred policy. 

But those modest measures described in defendants’ opening brief bear no 

resemblance to the Executive Order itself, which directed the agency to require 

documentary proof of citizenship, and the Attorney General to enforce the 

President’s ballot-receipt deadline against States.  Defendants’ characterizations in 

this appeal also contradict their prior representations to another court about what 

the Executive Order required.  And their shifting positions are betrayed by the 

President’s own statements, which confirm—even after the preliminary injunction 

was entered in this case—his intent to dictate unilaterally how States administer 

elections.  “Remember,” the President admonished, “the States are merely an 

‘agent’ for the Federal Government in counting and tabulating the votes.  They 

must do what the Federal Government, as represented by the President of the 

United States, tells them, FOR THE GOOD OF OUR COUNTRY, to do.”2 

 
1 Remarks at a Document Signing Ceremony, The American Presidency 

Project (March 25, 2025), https://www.presidency.ucsb.edu/node/377599. 
2 Donald J. Trump (@realDonaldTrump), Truth Social (Aug. 18, 2025, 4:17 

AM), https://truthsocial.com/@realDonaldTrump/posts/115049485680941254. 
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The district court acted well within its discretion in preliminarily enjoining 

implementation of the challenged directives.  This Court should affirm. 

STATEMENT OF THE ISSUES 

1.  Whether the district court acted within its discretion in preliminarily 

enjoining implementation of Sections 2(a) and 3(d) of the Executive Order, which 

would have imposed burdensome proof-of-citizenship requirements on forms that 

Congress designed to simplify voter registration. 

2.  Whether the district court acted within its discretion in preliminarily 

enjoining civil and criminal enforcement actions pursuant to Section 7(a) of the 

Executive Order against Plaintiff States that do not comply with the President’s 

ballot-receipt deadline. 

STATEMENT OF THE CASE 

A. Legal Background 

1. The Constitution entrusts States and Congress—not the 
President—with authority to regulate federal elections 

The Constitution empowers States to prescribe rules for federal elections, 

subject to legislation enacted by Congress.  The Elections Clause provides that 

States shall prescribe the “Times, Places, and Manner of holding” congressional 

elections.  U.S. Const. art. I, § 4, cl. 1.  That provision’s broad scope allows States 

to regulate, among other things, voter “registration” and the “counting of votes.”  

Smiley v. Holm, 285 U.S. 355, 366 (1932).  But the clause also grants Congress the 

Case: 25-1726     Document: 00118386682     Page: 14      Date Filed: 01/05/2026      Entry ID: 6776389

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

4 

power to “make or alter” such regulations through federal legislation.  U.S. Const. 

art. I, § 4, cl. 1.3  States thus have primary “responsibility for the mechanics of 

congressional elections, but only so far as Congress declines to pre-empt state 

legislative choices.”  Foster v. Love, 522 U.S. 67, 69 (1997).  And States, alone, 

have the power to determine voter qualifications (like citizenship, which every 

State requires).  See Arizona v. Inter Tribal Council of Ariz., Inc. (ITCA), 570 U.S. 

1, 16-17 (2013) (citing, e.g., U.S. Const. art. I, § 2, cl. 1); JA 67. 

The Constitution vests none of these powers in the President.  See League of 

United Latin Am. Citizens v. Exec. Off. of President (LULAC II), -- F. Supp. 3d --, 

2025 WL 3042704, at *4 (D.D.C. Oct. 31, 2025) (noting this “conspicuous 

absence”), appeal docketed, No. 25-5476 (D.C. Cir. Dec. 31, 2025).  The President 

executes the laws enacted by Congress, but his role in enacting or amending 

election law is limited to proposing and signing legislation.  See U.S. Const. art. I, 

§ 7, cl. 2; id. art. II, § 3.  “[T]he President has no ‘direct control’ over the 

individuals—members of Congress and state officials—who conduct federal 

elections.”  State v. Meadows, 88 F.4th 1331, 1347 (11th Cir. 2023); accord Trump 

v. United States, 603 U.S. 593, 627-628 (2024). 

 
3 For presidential elections, the Constitution grants States authority to 

determine the “Manner” of appointing electors, and Congress the power to 
determine the “Time” of choosing them.  U.S. Const. art. II, § 1, cl. 2, cl. 4. 
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2. Congress has promoted and simplified voter registration, 
and rejected requests to require proof of citizenship 

Congress enacted the National Voter Registration Act (NVRA) to “increase 

the number of eligible citizens who register to vote” and help officials at all levels 

of government “enhance[] the participation of eligible citizens as voters in 

elections for Federal office.”  Pub. L. No. 103-31, § 2(b), 107 Stat. 77, 77 (1993) 

(codified at 52 U.S.C. § 20501(b)).  The Act established a baseline set of voter 

registration procedures that States must follow, such as allowing voters to register 

by mail or when applying for a driver’s license.  52 U.S.C. § 20503(a).4  The 

statute’s “primary emphasis is on simplifying the methods for registering to vote in 

federal elections.”  Colón-Marrero v. Vélez, 813 F.3d 1, 10 n.13 (1st Cir. 2016). 

Central to this appeal is the NVRA’s requirement that States “accept and use” 

a national “mail voter registration application form,” 52 U.S.C. § 20505(a)(1)—

commonly referred to as the Federal Form.  Congress created the form to guarantee 

that “a simple means of registering to vote in federal elections will be available.”  

ITCA, 570 U.S. at 12.  The Act sets strict limits on the form’s contents, which 

“may require only such . . . information . . . as is necessary” to enable state election 

officials to assess a voter’s eligibility and administer the registration and election 

 
4 Six States (Idaho, Minnesota, New Hampshire, North Dakota, Wisconsin, 

and Wyoming) are exempt from the NVRA because, when the statute was enacted, 
they either did not have a voter registration system or allowed voter registration on 
Election Day.  See 52 U.S.C. § 20503(b). 
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process.  52 U.S.C. § 20508(b)(1) (emphasis added).  The form also includes a 

statement the applicant must sign, under penalty of perjury, attesting that they meet 

“each eligibility requirement (including citizenship).”  Id. § 20508(b)(2).  To 

ensure the form remains a simple means of registering, it “may not include any 

requirement for notarization or other formal authentication.”  Id. § 20508(b)(3). 

When considering the bill that became the NVRA, the Conference Committee 

rejected a Senate-proposed amendment that would have allowed States to require 

“documentation relating to citizenship of an applicant for voter registration.”  H.R. 

Rep. No. 103-66, at 23 (1993) (Conf. Rep.).  Conferees concluded that such an 

amendment was “not necessary or consistent with the purposes of this Act” and 

might invite “registration requirements that could effectively eliminate, or 

seriously interfere with, the mail registration program.”  Id.; see Kobach v. U.S. 

Election Assistance Comm’n, 772 F.3d 1183, 1195 n.7 (10th Cir. 2014). 

To insulate the Federal Form from unilateral or partisan influence, Congress 

entrusted authority over the form to a bipartisan, multi-member commission, and 

provided that it may be amended only “in consultation with the chief election 

officers of the States.”  52 U.S.C. § 20508(a)(2).  In the NVRA, Congress initially 

gave responsibility for the form to the Federal Election Commission, see Pub. L. 

No. 103-31, § 9(a)(2), 107 Stat. at 87—an “inherently bipartisan,” independent, 

six-member body, FEC v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 
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37 (1981).  In 2002, as part of the Help America Vote Act (HAVA), Congress 

transferred responsibility over the form to the newly created Election Assistance 

Commission (EAC), another multi-member, bipartisan, “independent entity.”  Pub. 

L. No. 107-252, Titles II, VIII, § 201, 802, 116 Stat. 1666, 1673, 1726 (2002).  

Congress required partisan balancing between the EAC’s four members, 52 U.S.C. 

§ 20923(a)-(c), and provided that the EAC may not act without “approval of at 

least three of its members,” id. § 20928.  In practice, and by design, these 

requirements ensure the EAC only takes actions that have bipartisan support.  See 

LULAC II, 2025 WL 3042704, at *6. 

Congress also enacted measures to make the Federal Form widely available 

and accessible.  The NVRA required States to designate “voter registration 

agencies,” for example, to distribute the form to applicants and assist them in 

completing it.  52 U.S.C. § 20506(a)(1), (4)-(6).  These agencies must include all 

offices in a State that provide “public assistance” or “State-funded . . . services to 

persons with disabilities,” and may include other offices that the State designates—

such as public libraries or, subject to their agreement, federal and nongovernmental 

offices.  Id. § 20506(a)(2)-(3). 

Much as Congress provided a simple method for registering to vote in federal 

elections with the Federal Form, Congress also streamlined registration and 

absentee voting rules for members of the military who are away from home on 
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active duty, their spouses and dependents, and other citizens residing overseas.  In 

particular, the Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) 

provided for the creation of an “official post card form”—commonly referred to as 

the Federal Post Card Application—that would serve as a simple absentee voter 

registration and ballot application for these voters.  52 U.S.C. § 20301(b)(2).  Like 

with the Federal Form, Congress required that States accept and use the post card 

form and provided for applicants to affirm statements in the form, such as those 

confirming their citizenship, under penalty of perjury.  Id. § 20302(a). 

3. Congress has accommodated state laws that allow timely 
cast mail-in ballots to be received after Election Day 

In enacting UOCAVA, Congress also wanted to ensure that military and 

overseas voters’ absentee ballots would be accepted and counted in federal 

elections.  Congress was aware that, at the time of UOCAVA’s enactment, “several 

States accept absentee ballots . . . for a specified number of days after election 

day.”  H.R. Rep. No. 99-765, at 8 (1986).  And a House Report praised those state 

initiatives as “protecting the voting rights of these citizens.”  Id.  In UOCAVA, 

Congress provided that overseas absentee ballots would be subject to the “deadline 

for receipt of the State absentee ballot under State law,” 52 U.S.C. § 20303(b), and 

it later directed federal officials to deliver such ballots to the appropriate State 

election officials “not later than the date by which an absentee ballot must be 

received in order to be counted in the election,” id. § 20304(b)(1).  When Congress 
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enacted UOCAVA, at least eight jurisdictions had laws accepting absentee ballots 

that were postmarked by, but received shortly after, Election Day.5  

That number has since grown and now covers over half the country.  As of 

the filing of this brief, fourteen States (Alaska, California, Illinois, Maryland, 

Massachusetts, Mississippi, Nevada, New Jersey, New York, Oregon, Texas, 

Virginia, Washington, and West Virginia) and the District of Columbia generally 

accept such ballots.  See National Council of State Legislatures, Receipt and 

Postmark Deadlines for Absentee/Mail Ballots (updated Dec. 24, 2025), 

https://www.ncsl.org/elections-and-campaigns/table-11-receipt-and-postmark-

deadlines-for-absentee-mail-ballots.  An additional fifteen States (Alabama, 

Arkansas, Colorado, Florida, Georgia, Indiana, Iowa, Michigan, Missouri, North 

Carolina, North Dakota, Ohio, Pennsylvania, Rhode Island, and South Carolina) 

accept such ballots from UOCAVA voters.  Id.  

By requiring that mail-in ballots be postmarked on or before Election Day, 

these state laws accord with the federal statutes that specify the Tuesday after the 

first Monday in November in certain even-numbered years as the general 

“election” day for federal offices.  2 U.S.C. § 7; 3 U.S.C. §§ 1, 21.  Congress 

enacted those federal statutes to address the problem of some States setting their 

 
5 E.g., 1986 Ala. Sess. Laws, ch. 85, §§ 9-11; 32 D.C. Reg. 3828 (July 5, 

1985); 1985 Md. Laws 2768; 1985 Mass. Acts 792, 792-93; 1984 N.Y. Laws 1784; 
1981 N.D. Laws 564, 564-65; 1984 Ohio Laws 137; 1984 V.I. Sess. Laws 132. 
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election days earlier than others, which influenced later voting in other states, as 

well as the burden on voters if congressional and presidential elections were held 

on different days.  See Foster, 522 U.S. at 73-74.  While the federal statutes require 

that voters cast their ballots by Election Day, they do not speak to the mechanisms 

States may adopt for the receipt of mail-in ballots. 

B. Factual and Procedural Background 

1. The President issues an Executive Order to alter rules for 
voter registration and state ballot-receipt deadlines 

On March 25, 2025, President Trump signed an Executive Order that 

mandated sweeping changes to the administration of federal elections.  The order 

addressed many election-related topics, including electronic voting systems, see 

Addendum 53, but at issue in this appeal are directives targeting two categories of 

rules: (1) how voters demonstrate U.S. citizenship when registering to vote, and 

(2) whether States may count, in accordance with their own election laws, ballots 

that are cast by Election Day but received shortly after.  On these two issues, the 

Executive Order complained that current law “relies on self-attestation for 

citizenship,” and that many States allow “voting by mail, with many officials 

accepting ballots . . . received well after Election Day.”  Id. at 47. 

As relevant to this appeal, the Executive Order included three directives to 

change voter registration processes to require documentary proof and assessment 

of citizenship.  First, Section 2(a) commanded that the EAC “shall,” within thirty 
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days, act to “require” in the Federal Form “documentary proof of United States 

citizenship” from the applicant, and to require state or local election officials to 

record the type of proof presented.  Addendum 48-49.  Second, Section 2(d) 

required that voter registration agencies “shall assess citizenship” prior to 

providing the Federal Form to “enrollees of public assistance programs.”  Id. at 50.  

And third, Section 3(d) ordered the Secretary of Defense to “update” the Federal 

Post Card Application for absent military members and overseas voters to 

“require” “documentary proof of United States citizenship” and “proof of 

eligibility to vote” in the relevant State.  Id. at 51. 

The Executive Order also included two directives that sought to “achieve full 

compliance with” the President’s stated policy that all ballots must be received by 

Election Day.  Addendum 53.  Section 7(a) directed the Attorney General to take 

“all necessary action to enforce” the policy “against States” that violate it.  Id.  And 

Section 7(b) directed the EAC to withhold certain statutory funding from States 

that do not adopt a “ballot receipt deadline of Election Day.”  Id. at 53-54. 

2. The district court preliminarily enjoins implementation of 
five directives in the Executive Order 

Plaintiff States filed this lawsuit and moved to preliminarily enjoin 

implementation of the five Executive Order directives described above.  In support 

of their motion, plaintiffs submitted declarations from state and local election 

officials describing the significant costs and disruptions they would suffer if the 
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directives were not enjoined.  See JA 110-359.  Plaintiffs also explained that 

implementation of the directives would disenfranchise many voters, including 

vulnerable populations (like the elderly, poor, or those with disabilities) who may 

lack ready access to newly required citizenship documents and who rely on mail-in 

voting.  See Dkt. 76 at 23, 26-27, 30. 

The district court granted a preliminary injunction.  Addendum 1-46.  As to 

the three directives addressing proof-of-citizenship requirements, the court 

observed that defendants had not identified “any source of authority for the 

President to impose” such requirements, given that “the authority for election 

requirements is in the hands of Congress,” and “its statutes (the UOCAVA, the 

NVRA and the HAVA) do not require it.”  Id. at 4-5.  As to the two directives 

targeting state ballot-receipt laws, the court concluded that “nothing in the text of 

the Election Day statutes” bars States from “counting ballots received in 

accordance with their ballot receipt laws,” nor does the President have authority to 

“condition election funding to States” based on such laws.  Id. at 5-6.  The court 

also concluded that plaintiffs’ claims were ripe, and that they faced a “risk of 

irreparable harm in the absence of an injunction” because implementation would 

“burden the States with significant efforts and substantial costs” to overhaul their 

election systems.  Id. at 4-6. 
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A few weeks later, defendants moved to modify the injunction in light of 

Trump v. CASA, 606 U.S. 831 (2025)—which had partially stayed “universal 

injunctions” entered against another Executive Order.  See Dkt. 112 at 1-4.  

Defendants asked the district court here to modify the scope of its preliminary 

injunction only as to Section 2(d); they did not argue that any other parts of the 

injunction—such as those regarding Sections 2(a) or 3(d)—were inconsistent with 

CASA.  Id.  In response, plaintiffs did not object to a modification and noted that 

they had originally sought to enjoin implementation of Section 2(d) only as to state 

and local agencies “in Plaintiff States.”  Dkt. 114.  On July 18, the district court 

amended its injunction by adding “as to the Plaintiff States” in the part of the 

injunction addressing Section 2(d).  Addendum 1-2.  Two weeks later, Defendants 

appealed the amended preliminary injunction to this Court.  JA 22-23. 

The district court subsequently denied defendants’ motion to dismiss the 

complaint.  California v. Trump, --- F. Supp. 3d ---, 2025 WL 2663106 (D. Mass. 

Sept. 17, 2025).  In that motion, defendants argued—for the first time—that 

Plaintiff States lacked standing to challenge Section 2(d) because it applied only to 

federal departments and offices and did not require anything of state or local voter 

registration agencies.  See id. at *6-7.  Based on a joint stipulation of the parties, 

the court later dismissed without prejudice Plaintiff States’ claim challenging 

Section 2(d).  Dkt. 175. 
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As of the filing of this brief, the parties are briefing cross-motions for 

summary judgment on Plaintiff States’ remaining claims in the district court.  See 

Dkts. 166, 167.  That briefing is scheduled to conclude on January 20, 2026, with a 

hearing on the cross-motions set for February 26, 2026.  See Dkt. 150.6 

SUMMARY OF ARGUMENT 

I.  The district court properly enjoined implementation of the Executive Order 

directives that would have imposed documentary proof-of-citizenship requirements 

on forms that Congress designed to simplify voter registration.  For Section 2(a), 

defendants do not even dispute that the court acted within its discretion if it 

construed the directive correctly.  Instead, they limit their appeal to arguing the 

directive means something different than it plainly said.  Section 2(a) ordered the 

EAC to “require” documentary proof of citizenship in the Federal Form; it did not 

merely direct the EAC to consider adding such a requirement, as defendants now 

suggest.  That is made clear by the additional details Section 2(a) required; by the 

 
6 Other plaintiffs have challenged the Executive Order in the U.S. District 

Courts for the District of Columbia and the Western District of Washington.  See 
League of United Latin Am. Citizens v. Exec. Off. of the President, No. 1:25-cv-
0946 (D.D.C.); Washington v. Trump, No. 2:25-cv-00602 (W.D. Wash.).  The 
district court in D.C. preliminarily enjoined implementation of Sections 2(a) and 
2(d), League of United Latin Am. Citizens v. Exec. Off. of President (LULAC I), 
780 F. Supp. 3d 135 (D.D.C. 2025), and, in October 2025, granted partial summary 
judgment and permanently enjoined implementation of Section 2(a), LULAC II, 
2025 WL 3042704, at *1, appeal docketed, No. 25-5476 (D.C. Cir. Dec. 31, 2025).  
As of the filing of this brief, those district courts are still considering plaintiffs’ 
other claims challenging the Executive Order directives. 
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EAC’s actions after the Executive Order was issued; and by representations that 

defendants’ own counsel made to another district court.  Plaintiffs are therefore 

likely to succeed in their challenge to Section 2(a), and their claim is ripe. 

Plaintiffs are also likely to succeed in their challenge to Section 3(d), which 

would have added a documentary proof-of-citizenship requirement to the Federal 

Post Card Application for military and overseas voters.  Requiring that voters 

submit such documentary proof would contravene Congress’s command that the 

application be on a simple “post card form” that can be mailed without an 

envelope.  Section 3(d) also would defy Congress’s objectives by adding, rather 

than removing, roadblocks to registration by military and other overseas voters.  

And the unrecoverable time, cost, and effort spent addressing the documentary 

proof-of-citizenship would irreparably harm plaintiffs, absent the injunction. 

The district court properly limited the scope of the preliminary injunction to 

the Plaintiff States where feasible.  Defendants’ contention that the parts of the 

injunction addressing Sections 2(a) and 3(d) should have been similarly limited is 

meritless and was forfeited by defendants’ failure to raise it in the district court. 

II.  The district court also properly enjoined implementation of the Executive 

Order directives that targeted State laws allowing timely cast ballots to be received 

shortly after Election Day.  On the merits, plaintiffs are likely to succeed in their 

challenge to Section 7(a) because nothing in the text of the federal election-day 
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statutes bars States from counting timely cast ballots received in accordance with 

their ballot-receipt laws.  Those federal statutes require only that votes be cast by 

Election Day, not that they are received by that date.  And Congress in other 

statutes has expressly acknowledged and incorporated state laws that allow 

absentee ballots to be received and counted after Election Day.  Defendants’ 

contrary interpretation rests entirely on an outlier Fifth Circuit decision, but the 

Supreme Court has granted certiorari to review that decision.  And the reasoning of 

that decision is not persuasive in any event. 

The challenge to Section 7(a) is ripe because plaintiffs with state laws 

targeted by the directive face a credible threat of enforcement.  The President 

announced a policy to “require” that all votes in federal elections be received by 

Election Day, and sought to “achieve full compliance” by ordering the Attorney 

General to “enforce” the policy “against States” that violate it.  Defendants’ 

suggestion that the Attorney General might simply send a letter “encouraging” 

States to comply with the President’s policy is inconsistent with Section 7(a)’s 

plain text.  States are not required to wait for the enforcement actions threatened by 

the President, particularly as the next federal midterm elections near.  The district 

court therefore acted well within its discretion by enjoining civil or criminal 

enforcement actions pursuant to Section 7(a) against the affected Plaintiff States. 
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Finally, the district court also enjoined implementation of Section 7(b), which 

sought to withhold millions of dollars in statutory funding from States that do not 

adopt the President’s ballot-receipt policy.  Defendants do not contest this part of 

the injunction on appeal, so even if they prevailed in all their other arguments, the 

district court’s injunction could, at most, only be reversed or vacated in part. 

STANDARD OF REVIEW 

This Court reviews a grant of a preliminary injunction for abuse of discretion, 

with legal determinations reviewed de novo and findings of fact for clear error.  

Doe v. Trump, 157 F.4th 36, 46 (1st Cir. 2025). 

ARGUMENT 

I. THE DISTRICT COURT PROPERLY ENJOINED THE EXECUTIVE ORDER’S 
ATTEMPTS TO IMPOSE DOCUMENTARY PROOF-OF-CITIZENSHIP 
REQUIREMENTS ON VOTER REGISTRATION  

Two of the challenged directives—Sections 2(a) and 3(d)—sought to impose 

burdensome documentary proof-of-citizenship requirements on federal forms that 

Congress had created to simplify voter registration.  As the district observed, there 

is “no dispute” in this case that “U.S. citizenship is required to vote in federal 

elections” or that federal registration forms “require attestation of citizenship.”  

Addendum 4.  The question instead is whether the President may unilaterally order 

that documentary proof of citizenship be required—above and beyond the 

attestation—where the relevant statutes themselves “do not require it.”  Id.  The 

district court correctly concluded that plaintiffs were likely to succeed in their 
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challenges to the directives, that the claims were ripe, and that implementation of 

the directives would cause them irreparable harm. 

A. The Court Should Affirm the Injunction as to Section 2(a) 

1. Plaintiffs’ challenge is likely to succeed because Section 
2(a) unlawfully required documentary proof of citizenship 

a.  The district court enjoined implementation of Section 2(a) on the 

understanding that it “mandates” the Election Assistance Commission (EAC) to 

“require documentary proof of citizenship in the federal voter registration form.”  

Addendum 1.  On appeal, defendants do not dispute that the court acted within its 

discretion if it understood the directive correctly.  That is, they do not dispute that 

plaintiffs are likely to succeed in their challenge to Section 2(a)—or that the claim 

is ripe, infra pp. 27-28—if the President “preordain[ed] the outcome” of the EAC’s 

procedures by ordering the EAC to require documentary proof of citizenship on the 

Federal Form.  Addendum 20.  Defendants’ appeal turns instead on their 

contention that Section 2(a) did not order the EAC to require documentary proof of 

citizenship, but merely directed it to consider whether doing so was “necessary” 

under the National Voter Registration Act (NVRA).  Opening Br. 17, 20. 

Defendants have limited their arguments on appeal for good reason.  As the 

district court observed, “neither the Constitution nor the NVRA grants the 

President the authority to direct the EAC to change the content of the Federal 

Form.”  Addendum 18 (quoting League of United Latin Am. Citizens v. Exec. Off. 
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of President (LULAC I), 780 F. Supp. 3d 135, 195 (D.D.C. 2025)).  And if the 

President alone “could dictate the content of the Federal Form,” it would defy 

Congress’s “careful structural choices.”  LULAC I, 780 F. Supp. 3d at 200.  

Congress chose, for example:  to assign responsibility for the form to a multi-

member, bipartisan panel, 52 U.S.C. §§ 20921-20923; to allow that panel to 

require information on the form “only” if a majority of the panel’s members find it 

“necessary” to enable state election officials to carry out their election duties, id. 

§§ 20508(b)(1), 20928; and to allow the panel to make that finding only after 

“consultation with the chief election officers of the States,” id. § 20508(a)(2).  

These choices serve to prevent those with the “power to act unilaterally” from 

altering the form for perceived political or partisan gain.  League of United Latin 

Am. Citizens v. Exec. Off. of President (LULAC II), --- F. Supp. 3d ---, 2025 WL 

3042704, at *27 (D.D.C. Oct. 31, 2025), appeal docketed, No. 25-5476 (D.C. Cir. 

Dec. 31, 2025).7 

 
7 In a footnote (at 20 n.3), defendants appear to dispute the district court’s 

characterization of the EAC as an “independent and bipartisan panel.”  Addendum 
19.  But Congress itself described the four-member panel as an “independent 
entity,” 52 U.S.C. § 20921, and required bipartisanship by proscribing that, for 
each pair of initial appointments, “not more than one” could be “affiliated with the 
same political party,” id. § 20923(b)(2).  Subsequent appointments are subject to 
those same conditions, id. § 20923(b)(3)(A), and the EAC’s chair and vice chair 
“may not be affiliated with the same political party” either, id. § 20923(c)(1).  

Congress further required bipartisanship by providing that the EAC may act 
“only with the approval of at least three of its members.”  52 U.S.C. § 20928.  

(continued…) 
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Because defendants’ opening brief does not dispute that an injunction as to 

Section 2(a) is proper if the President ordered the EAC to require documentary 

proof of citizenship, it is “well-settled” that they cannot raise such arguments “for 

the first time in a reply.”  United States v. Coviello, 225 F.3d 54, 70 n.10 (1st Cir. 

2000).  And as explained below, the arguments defendants do raise on appeal 

contravene Section 2(a)’s plain text, are inconsistent with how the EAC understood 

the President’s directive, and disregard what defendants’ own counsel told another 

district court. 

b.  The text of Section 2(a) is clear.  It orders that the EAC “shall” act to 

“require” documentary proof of citizenship in the Federal Form.  Addendum 48.  

Section 2(a)(i)(B) further directs the EAC to “require” that state and local officials 

record specific information about that documentary proof on the Federal Form.  Id. 

at 48-49.  And Section 2(a)(ii) dictates four types of documents—such as a U.S. 

 
Defendants suggest this majority-approval requirement does not apply to amending 
the Federal Form because that authority appears in a different chapter of the U.S. 
Code.  See id. §§ 20508(a), 20928.  But the Statutes at Large, not the U.S. Code, 
controls.  United States v. Carroll, 105 F.3d 740, 744 (1st Cir. 1997).  And the 
Statutes at Large confirm that the majority-approval requirement applies to “[a]ny 
action which the [EAC] is authorized to carry out under this Act,” Pub. L. No. 107-
252 § 208, 116 Stat. at 1678 (emphasis added)—i.e., the Act that assigned 
responsibility over the Federal Form to the EAC, id. § 802, 116 Stat. at 1726 
(codified as amended at 52 U.S.C. § 21132).  The majority-approval requirement 
therefore plainly applies to EAC actions with respect to the Federal Form. 
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passport, or other forms of identification indicating U.S. citizenship—that 

acceptable documentary proof “shall include.”  Id. at 49. 

As the district court concluded, Section 2(a) “unambiguously requires the 

EAC to implement a documentary proof of citizenship requirement as part of the 

Federal Form.”  Addendum 22.  In fact, it not only “‘require[s] the EAC to amend 

the Federal Form,’” it also “precisely dictates what should be included” in the 

amended form.  Id. at 18 (quoting LULAC I, 780 F. Supp. 3d at 185). 

Defendants’ contention that the President merely directed the EAC to 

consider requiring documentary proof of citizenship “cannot be squared with the 

plain text of the Executive Order.”  LULAC II, 2025 WL 3042704, at *20.  

Defendants hang their interpretation on Section 2(a)’s direction that the EAC “shall 

take appropriate action to require” documentary proof of citizenship.  Addendum 

48 (emphasis added).  They suggest that the italicized phrase directed the EAC to 

take two distinct actions, Opening Br. 18-20—to consult with the “chief election 

officers of the States,” 52 U.S.C. § 20508(a)(2), and to determine, after that 

consultation, whether documentary proof of citizenship is “necessary” to enable 

state election officials to assess a voters’ eligibility and administer the registration 

and election process, id. § 20508(b)(1).  But if that is what Section 2(a) meant, it 

presumably would have cited 52 U.S.C. § 20508(a)(2) or (b)(1), or at least made 
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some reference to “consulting with the States” or “the required ‘necessary’ 

finding,” Opening Br. 20.  Section 2(a) did neither.8 

Defendants’ interpretation also ignores the further details specified in Section 

2(a)(i)(B) and (a)(ii).  If defendants were correct that Section 2(a) directed the 

EAC to amend the Federal Form “only after consulting with the States and only if 

it makes the required ‘necessary’ finding,” Opening Br. 20, they do not explain 

how Section 2(a) could have further specified what types of documentary proof are 

acceptable, or what state and local officials must record about that documentary 

proof on the Federal Form.  Presumably, under defendants’ new interpretation, 

those questions, too, should have been left for the EAC.  But instead, “[b]y 

purporting to preordain the outcome” of the EAC’s “required procedures, the 

Executive Order render[ed] them meaningless.”  Addendum 20. 

The Executive Order’s so-called saving clause—which provides that it “shall 

be implemented consistent with applicable law,” Addendum 54—does not support 

defendants’ interpretation either.  Previously, defendants argued that it was 

consistent with applicable law for the President to direct the EAC to require 

documentary proof of citizenship.  See, e.g., Dkt. 91 at 11.  And the district court 

did not enjoin Section 2(a) “based on speculation that the Order may be carried out 

 
8 Instead, it inexplicably cited 52 U.S.C. § 20508(b)(3), which prohibits 

requiring “notarization or other formal authentication” in the Federal Form. 
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in an unlawful manner.”  Opening Br. 21.  Rather, the court concluded that Section 

2(a) itself was unlawful because it “unambiguously requires the EAC to implement 

a documentary proof of citizenship requirement.”  Addendum 22.  Defendants’ 

current reading of Section 2(a), by contrast, is “grounded not in the text of the 

Executive Order but in a desire to avoid legal consequences.”  City & Cnty. of San 

Francisco v. Trump, 897 F.3d 1225, 1238 (9th Cir. 2018).  If a saving clause like 

the one here “‘precludes a court from examining whether [an] Executive Order is 

consistent with law,’” judicial review would become a “‘meaningless exercise.’”  

Addendum 21-22 (quoting San Francisco, 897 F.3d at 1240). 

c.  Defendants themselves previously understood and described Section 2(a) 

as ordering the EAC to require documentary proof of citizenship.  On April 11, 

2025, the EAC executive director sent States’ chief election officers a letter, stating 

that Section 2(a) “instructs” that documentary proof of citizenship (and associated 

state recordkeeping) “be required” in the Federal Form.  JA 126-127.  The letter 

then sought “consultation on how states would propose to implement” the new 

requirements.  Id. (emphasis added).  The letter did not request consultation on 

whether the new requirements should be adopted or—for that matter—could 

satisfy the “necessary” standard for amending the Federal Form. 

But if Section 2(a) meant what defendants now say it does—and directed the 

EAC to add a documentary proof-of-citizenship requirement “only after consulting 
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with the States and only if it makes the required ‘necessary’ finding,” Opening Br. 

20—the EAC presumably would have consulted with the States’ chief election 

officers on that “required ‘necessary’ finding.”  Recall that the statute asks whether 

new information on the Federal Form is “necessary to enable the appropriate State 

election official” to assess voter eligibility and administer election processes.  52 

U.S.C. § 20508(b)(1) (emphasis added).9  Seeking States’ consultation on “only 

the implementation of the President’s policy and not the policy itself” is therefore 

not consistent “with the consultation Congress had envisioned.”  Addendum 19. 

Defendants try to avoid that implication by asserting that, because the 

Administrative Procedure Act “contains no ‘open-mindedness’” requirement 

“during a notice-and-comment period,” Opening Br. 19 (quoting Little Sisters of 

the Poor Saints Peter & Paul Home v. Pennsylvania, 591 U.S. 657, 685 (2020)), 

the EAC need not “approach its consultation [with States’ chief election officials] 

with an open mind” either, id.  But “consultation,” which means “‘asking the 

advice or opinion of someone,’” necessarily entails “something more than general 

participation in the public comment process.”  Campanale & Sons, Inc. v. Evans, 

311 F.3d 109, 117-118 (1st Cir. 2002) (quoting Black’s Law Dictionary 311 (7th 

 
9 The EAC executive director previously found that a documentary proof-of-

citizenship requirement was not “necessary” because States have several other 
means to ensure that noncitizens do not register using the Federal Form.  Kobach v. 
U.S. Election Assistance Comm’n, 772 F.3d 1183, 1197 (10th Cir. 2014). 
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ed. 1999)); accord Cal. Wilderness Coal. v. U.S. Dep’t of Energy, 631 F.3d 1072, 

1085-1088 (9th Cir. 2011).  Defendants’ apparent argument—that “consultation 

with the chief election officers of the States” need not include asking those officers 

whether information “is necessary to enable the appropriate State election official” 

to administer voter registration tasks, 52 U.S.C. §§ 20508(a)(2), (b)(1)—illustrates 

how profoundly they disregard the important federalism principles that Congress 

codified in the statute and that lie at the heart of this case. 

Contrary to their current arguments in this appeal, defendants’ counsel also 

understood Section 2(a) as ordering the EAC to require documentary proof of 

citizenship.  At the preliminary injunction hearing before the district court in D.C. 

in a different case brought by private litigants challenging the Executive Order, 

counsel for defendants explained that, under “the directive” of Section 2(a), which 

is “binding,” the EAC must require documentary proof of citizenship because that 

is what “the [P]resident has ordered.”  JA 100-103.  Counsel explained—consistent 

with the EAC’s April 11 letter—that any ensuing consultation or procedures would 

address only technical details, such as how the requirement would be embodied on 

the Federal Form, but not the substance of whether documentary proof of 

citizenship would be required.  See Addendum 17, 20 (citing JA 99-103). 

Defendants dispute (at 22-23) the district court’s assertion that they are now 

“estopped” from changing their interpretation of Section 2(a).  But that assertion—
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which appeared in only a single sentence of the court’s decision, Addendum 20—

did not disturb the court’s separate conclusion that Section 2(a) “unambiguously 

requires the EAC to implement a documentary proof of citizenship requirement as 

part of the Federal Form.”  Id. at 22; accord LULAC II, 2025 WL 3042704, at *30 

& n.41.  And representations by defendants’ counsel to another federal court about 

what Section 2(a) required are at least relevant to interpreting that provision, 

especially where those representations “affirmed that the Executive Order means 

what it says:  The EAC must add a documentary-proof-of-citizenship requirement 

to the Federal Form.”  LULAC I, 780 F. Supp. 3d at 199.  Courts, “in reviewing the 

record,” are “‘not required to exhibit a naiveté from which ordinary citizens are 

free.’”  New York v. Trump, 133 F.4th 51, 69 (1st Cir. 2025) (quoting Dep’t of 

Com. v. New York, 588 U.S. 752, 785 (2019)).10 

d.  Finally, although not necessary to this appeal, defendants misrepresent the 

record by suggesting it is “uncontested”—and that the district court purportedly 

“acknowledged”—that the EAC itself could lawfully require documentary proof of 

citizenship in the Federal Form.  Opening Br. 20, 29.  Plaintiffs have contested the 

 
10 Although defendants on appeal now expressly disavow their counsel’s 

prior representations, they notably did not do so during the preliminary injunction 
proceedings below.  The district court specifically referenced those prior 
representations at its own hearing, and asked defendants’ counsel whether anything 
had “changed in this regard as to 2(a) since the D.C. District Court hearing.”  Dkt. 
104 at 20-22.  Their counsel replied:  “Not to my knowledge.”  Id. 
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issue.  See Dkt. 76 at 10-11; Dkt. 96 at 10-11.  And the district court expressly 

reserved the question, explaining that the “issue [wa]s not before the Court on this 

preliminary injunction, and the Court, therefore, does not reach it.”  Addendum 21 

n.6.  The court noted that the district court in LULAC I had done the same.  Id. 

(citing 780 F. Supp. 3d at 197).  Both courts also observed that “‘Congress 

considered and rejected a proposal that would have allowed . . . the kind of 

documentary proof of citizenship requirement that the President’s Executive Order 

now directs the EAC to adopt.’”  Addendum 21 (quoting LULAC I, 780 F. Supp. 

3d at 196).  To the extent defendants imply (at 20, 29) that Arizona v. Inter Tribal 

Council of Arizona, Inc. (ITCA), 570 U.S. 1 (2013), resolved the issue, they are 

wrong:  the Court noted possible avenues for future judicial review of the issue, id. 

at 19-20, but did not suggest what the outcome of such litigation would be.  So 

while the separate question of whether the EAC could lawfully require 

documentary proof of citizenship on the Federal Form is not at issue in this appeal, 

the Court should not accept defendants’ assertion that the question is “uncontested” 

or that the district court purportedly “acknowledged” an answer below. 

2. Plaintiffs’ challenge to Section 2(a) is ripe 

Defendants contend that plaintiffs’ challenge to Section 2(a) is unripe, but 

their arguments on this score turn (again) on whether the district court correctly 

understood the directive to order that documentary proof of citizenship be required.  
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Opening Br. 23-24.  In other words, defendants argue that this claim is not ripe 

because Section 2(a) only requires the beginning of a process and that the 

documentary-proof requirement purportedly remains “uncertain” and “contingent 

upon the EAC’s ultimate conclusion as to whether such a requirement is 

‘necessary.’”  Id. at 24.  But, for the reasons explained above, “Section 2(a) leaves 

no uncertainty about what it requires from the EAC.”  LULAC II, 2025 WL 

3042704, at *20.  Because Section 2(a) did not merely direct the EAC to 

“consider” whether a documentary proof-of-citizenship requirement is necessary, 

but rather ordered it to “require” such proof, the district court correctly concluded 

that plaintiffs’ challenge to the President’s directive is ripe.  Addendum 16-18. 

B. The Court Should Affirm the Injunction as to Section 3(d) 

Similar to the documentary proof-of-citizenship requirement that Section 2(a) 

would impose on voter registration through the Federal Form, Section 3(d) sought 

to add a documentary proof-of-citizenship requirement to the Federal Post Card 

Application for absent military members, their immediate family, and overseas 

voters.  Addendum 51.  Unlike Section 2(a), however, there is no dispute about 

Section 3(d)’s meaning:  defendants concede it ordered the Secretary of Defense to 

add such a requirement.  As explained below, plaintiffs are likely to succeed in 

their challenge to the directive and would be irreparably harmed by its 

implementation. 
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1. Plaintiffs’ challenge to Section 3(d) is likely to succeed 
because requiring documentary proof of citizenship is 
inconsistent with the statutory “post card form” 

Congress enacted the Uniformed and Overseas Citizens Absentee Voting Act 

(UOCAVA) to streamline registration and absentee voting for members of the 

military who are away from home on active duty, their spouses and dependents, 

and other U.S. citizens living abroad.  52 U.S.C. §§ 20301-20311.  To that end, the 

Act provided for an “official post card form” through which such voters could 

register and request an absentee ballot.  Id. §§ 20301(b)(2), 20302(a)(4), (i).  

Through measures like this simple Federal Post Card Application, the statute 

“committed to eliminating procedural roadblocks” that could otherwise prevent 

overseas voters and military members “from sharing in the most basic of 

democratic rights.”  United States v. Alabama, 778 F.3d 926, 928 (11th Cir. 2015). 

Section 3(d)’s directive to add a documentary proof-of-citizenship 

requirement to the Federal Post Card Application contradicts Congress’s clear 

instruction that the application be in a “post card form.”  52 U.S.C. §§ 20301(b)(2), 

20302(a)(4).  As the district court observed, the ordinary meaning of “post card” 

means that it can be “mail[ed] without an envelope.”  Addendum 24 (quoting 

Miriam-Webster Dictionary).  Congress’s choice that the application be in “post 
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card form” is both longstanding and deliberate.11  In making that choice—and 

allowing military and overseas voters to mail their applications without an 

envelope—Congress precluded any additional requirement that an applicant 

append extrinsic documentation.  Instead, as with the Federal Form, Congress 

required that applicants affirm the accuracy of information in the application 

(including statements about their eligibility and U.S. citizenship) via a “standard 

oath” under penalty of perjury.  52 U.S.C. § 20301(b)(7).  For these reasons, the 

district court concluded that plaintiffs were likely to succeed in their claim that 

Section 3(d) could not lawfully add a documentary proof-of-citizenship 

requirement to the “official post card form.”  Id. § 20301(b)(2); Addendum 23-25. 

On appeal, defendants acknowledge the “requirement that the form be a ‘post 

card,’” and concede that this requirement “might place some limit on the format of 

the voter registration application.”  Opening Br. 30-31.  But they do not suggest 

what those limits might be.  Instead, they contend that if the district court’s 

interpretation were correct, “the currently existing post card form would itself be 

inconsistent with the statute.”  Id. at 30-31.  That is not true.  While the current 

 
11 An earlier statute, the Federal Voting Assistance Act of 1955, similarly 

required that overseas absentee ballot applications take the “form of [a] post card,” 
and went so far as to prescribe its size and contents.  Pub. L. No. 84-296, § 204, 69 
Stat. 584, 586-587.  UOCAVA did not carry forward the specific size and content 
requirements from that statute, but Congress retained the essential requirement that 
the application remain in “post card form.”  52 U.S.C. § 20301(b)(2). 
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Federal Post Card Application is “8 ½ x 11,” defendants’ description of it as a “two 

page” document is misleading.  Id. at 31.  The current application is printed on a 

double-sided piece of paper, which explains that after applicants complete one side 

and sign the oath, they can “[r]emove the adhesive liner from the top and sides”; 

“[f]old” the form on the dotted line; and “seal tightly” before mailing, with U.S. 

postage prepaid.  JA 93-94.   

The current application thus satisfies the “post card form” requirement 

because it can be “mail[ed] without an envelope” and without the need for any 

other additional attachments or enclosures.  Addendum 24.  That applicants can 

choose to mail the current application in an envelope, or submit it electronically 

via email or fax, Opening Br. 31 (quoting JA 94), does not mean the President can 

require such steps by mandating that voters submit additional documentation under 

Section 3(d).  Doing so would render the application no longer a “post card.”12 

As the district court observed, requiring documentary proof of citizenship in 

the Federal Post Card Application would contravene not only the statute’s text, but 

also its purpose to “remove procedural roadblocks” for military and overseas 

 
12 As the district observed, although Arizona presently requires applicants to 

submit additional documentation, that submission affects “only whether a voter can 
obtain a ballot for state elections,” and thus does not implicate UOCAVA’s post-
card form requirement because it has “no impact on a voter’s ability to obtain a 
ballot for federal []elections.”  Addendum 24 n.7 (emphasis added); see United 
States v. Alabama, 998 F. Supp. 2d 1283, 1290-1291 (M.D. Ala. 2014) 
(“UOCAVA is aimed at only federal elections”), aff’d 778 F.3d 926. 
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voting.  Addendum 25 (citing Alabama, 778 F.3d at 928).  Defendants do not 

dispute this was Congress’s purpose or, even, that requiring documentary proof 

would add a procedural roadblock.  Instead, they nitpick some of the facts cited by 

the district court, noting, for example, that while only about half of citizens have 

passports, Addendum 25 (quoting JA 276), “overseas voters” presumably obtained 

one before departing the United States.  Opening Br. 31-32.  That presumption 

does not extend to military members, however, who need not be stationed overseas 

to use the Federal Post Card Application, see 52 U.S.C. § 20310(1); who are often 

exempted from needing a passport overseas, see 22 C.F.R. § 53.2(b); and whose 

military identification cards may not indicate citizenship, see JA 136, 164. 

Regardless, even when military or overseas voters do have documentary proof 

of citizenship, Section 3(d)’s requirement that they submit such documentation 

would still pose an additional burden—as they would have to find copiers, 

scanners, fax machines, computers, and/or envelopes to submit such documents 

with their applications.  See JA 156.  And certainly when Congress enacted 

UOCAVA in 1986, those steps would have posed a particular challenge for 

civilians or members of the military who are located “in remote areas.”  H.R. Rep. 

No. 99-765, at 10-11 (1986).  Defendants thus cannot seriously contest that 

requiring documentary proof of citizenship under Section 3(d) would add, rather 
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than remove, a “procedural roadblock[]” for such voters, and that such a 

requirement would be “contrary to the will of Congress.”  Addendum 25.13 

2. Plaintiffs have standing to challenge Section 3(d), and their 
claim is ripe 

In the district court, defendants did not contest that implementation of Section 

3(d) would injure plaintiffs by, “at a minimum, imposing compliance costs” on 

them.  Addendum 14-15.  Defendants now contend, however, that “Plaintiff States 

are not injured by Section 3(d)” because, while Section 2(a)(i)(B) imposed an 

express recordkeeping requirement on state and local officials, there is “no similar 

recordkeeping requirement” under Section 3(d).  Opening Br. 33. 

Defendants’ earlier position was correct.  If Section 3(d) were implemented 

and documentary proof of citizenship required as part of the Federal Post Card 

Application, state and local officials who receive completed applications would 

have to “accept,” “process,” and (at the very least) properly store or dispose of the 

submitted documentary proof, 52 U.S.C. § 20302(a)(2)—even if they need not 

follow the precise directions prescribed for the Federal Form in Section 2(a)(i)(B).  

That is particularly so because submitted documentary proof will likely include 

 
13 Defendants observe, in a footnote (at 33 n.5), that the district court did not 

separately address Section 3(d)(ii), which directed that the application also require 
“proof of eligibility to vote in elections in the State in which the voter is attempting 
to vote.”  Addendum 51.  But the court’s reasoning would prevent requiring any 
extrinsic proof for voting in federal elections attached to the “post card form.” 

Case: 25-1726     Document: 00118386682     Page: 44      Date Filed: 01/05/2026      Entry ID: 6776389

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

34 

sensitive personal information.  Local election officials explained below that it 

would not only require “additional staff time to process . . . and review” post card 

applications if Section 3(d) were implemented, but also that “the very act of 

receiving copies of sensitive data like [documentary proof of citizenship] creates 

data security risks and costs.”  Dkt. 85-1 at 10-13; see 52 U.S.C. § 20302(e)(6)(B) 

(requiring that States “ensure” protection of “personal data of an absent uniformed 

services voter or overseas voter who requests . . . a voter registration application”). 

State election officials would also have to field and answer questions from 

affected voters about the new documentary proof-of-citizenship requirement.  See 

52 U.S.C. § 20302(b)(1) (requiring that “[e]ach State shall designate a single office 

which shall be responsible for providing information regarding voter registration 

procedures and absentee ballot procedures to be used by absent uniformed services 

voters and overseas voters”).  And state officials would have to “issue guidance 

related to the documentary proof of citizenship requirement” and “conduct 

trainings for agencies and local election officials” about what to do with the 

submitted documents.  Addendum 36.  Thus, plaintiffs would face “substantial 

administrative burdens,” and need “additional staff, training[,] and resources,” if 

Section 3(d) were implemented and a documentary proof-of-citizenship 

requirement added to the Federal Post Card Application.  JA 280, 342, 355-356; 

see Massachusetts v. U.S. Dep’t of Health & Hum. Servs., 923 F.3d 209, 221-228 
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(1st Cir. 2019) (finding standing to challenge federal action when “likely chain of 

events” would lead to some fiscal injury to State). 

Defendants also contend that plaintiffs’ challenge is unripe because, even 

though Section 3(d) leaves no question whether the Secretary of Defense will 

include a documentary proof-of-citizenship requirement in the Federal Post Card 

Application, “it remains to be seen how the Secretary will implement this 

requirement.”  Opening Br. 34 (emphasis added).  For the reasons explained above, 

however, any documentary-proof requirement would violate UOCAVA by 

imposing procedural roadblocks and deviating from the required “post card form.” 

Finally, defendants briefly contend that plaintiffs have not shown that they 

would be irreparably harmed by implementation of Section 3(d), but their 

contention merely repeats their standing arguments.  Opening Br. 43-44.  The 

contention fails for the same reasons.  The unrecoverable “time, cost, and effort” 

spent addressing the documentary proof-of-citizenship requirement would 

irreparably harm plaintiffs, absent the injunction.  Addendum 35-36; accord Doe v. 

Trump, 157 F.4th 36, 79 (1st Cir. 2025) (affirming irreparable harm finding based 

on “unrecoverable costs” States would spend modifying systems, processes, and 

guidance in response to challenged Executive Order). 
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C. Defendants Cannot Challenge the Scope of the Injunction as to 
Sections 2(a) and 3(d) for the First Time on Appeal 

Plaintiffs carefully limited the scope of their requested injunction where 

appropriate and feasible.  They asked, for example, that Section 2(d) be enjoined 

only “as to state and local agencies in Plaintiff States,” and that Section 7(a) and 

7(b) be enjoined only as to the thirteen Plaintiff States affected by those directives.  

Dkt. 75-1 at 4.  Plaintiffs did not similarly limit their requested injunction as to 

Sections 2(a) and 3(d), however, because “national uniformity” on the Federal 

Form and Federal Post Card Application are “central to Congress’s design.”  

LULAC I, 780 F. Supp. 3d at 222.  At no point during the district court proceedings 

did defendants contest the scope of plaintiffs’ requested injunction as to these two 

directives.  See Dkts. 91, 104. 

On appeal, defendants now contend the injunction is “overbroad” with respect 

to Sections 2(a) and 3(d) because those parts of the injunction should have been 

limited to the Plaintiff States, too.  Opening Br. 41-43.  But defendants “cannot 

surface an objection to a preliminary injunction for the first time in an appellate 

venue.”  Philip Morris, Inc. v. Harshbarger, 159 F.3d 670, 680 (1st Cir. 1998).  

Because defendants never argued in the district court that relief as to Sections 2(a) 

or 3(d) should—or could—be limited to Plaintiff States, they “forfeited the 

opportunity” to contend on appeal that those parts of the preliminary injunction are 

“overbroad.”  Id.; accord Doe, 157 F.4th at 81. 

Case: 25-1726     Document: 00118386682     Page: 47      Date Filed: 01/05/2026      Entry ID: 6776389

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

37 

In fact, after the district court granted the preliminary injunction and the 

Supreme Court decided Trump v. CASA, 606 U.S. 831 (2025), defendants still did 

not ask the district court to modify the scope of the injunction as to Sections 2(a) or 

3(d), even while they moved the court to modify the scope of the injunction as to 

Section 2(d).  See supra, p. 13; Dkt. 112 at 1-4; Addendum 1-2.14  In asking the 

district court to modify that part of the injunction after CASA, defendants did not 

argue that the scope of the injunction was overbroad as to Sections 2(a) or 3(d).  

Thus, “at no point” did defendants comply with the “basic rule” that they must 

“state their objections to the injunction to the district court, so that the district court 

can consider them and correct the injunction if necessary, without the need for 

appeal.”  United States v. Zenon, 711 F.2d 476, 478 (1st Cir. 1983). 

Defendants now suggest that, if the injunction as to Sections 2(a) and 3(d) 

were limited to the Plaintiff States, a requirement for documentary proof of 

citizenship could be added to the state-specific instructions of the Federal Form or 

Federal Post Card Application for non-plaintiff States.  Opening Br. 42-43.  But 

such instructions are for “the state’s specific voter eligibility and registration 

requirements,” 11 C.F.R. § 9428.3(b) (emphasis added)—not for purported federal 

 
14 Because the district court has since entered a stipulated dismissal of 

plaintiffs’ claim challenging Section 2(d), see supra p. 13, this Court need not 
consider defendants’ arguments about that directive, Opening Br. 24-28.  See 
Defs.’ Letter to Clerk, Dec. 22, 2025, ECF No. 00118382804 (“The stipulation 
renders the portion of the preliminary injunction [addressing Section 2(d)] moot.”). 
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requirements that apply in only a patchwork of States.  And in any event, the Court 

should not even consider this suggestion because defendants below never “fleshed 

out how any narrower injunction would work.”  Doe, 157 F.4th at 82. 

II. THE DISTRICT COURT PROPERLY ENJOINED THE EXECUTIVE ORDER’S 
ATTEMPTS TO FORCE CHANGES TO STATE BALLOT-RECEIPT LAWS 

In addition to imposing proof-of-citizenship requirements on voter 

registration, the Executive Order also announced a policy to require that all votes 

in federal elections be received by state election officials by Election Day.  Section 

7(a) ordered the Attorney General to take “all necessary action to enforce” the 

policy “against States” that violate it.  Addendum 53.  And Section 7(b) sought to 

withhold funding from States that do not adopt the President’s ballot-receipt 

deadline.  The district court concluded that Ballot Receipt States (thirteen plaintiffs 

with state laws contrary to the policy) were likely to succeed in challenging these 

directives.  The court enjoined defendants from bringing civil or criminal 

enforcement actions pursuant to Section 7(a) or from implementing Section 7(b) 

against those States.  On appeal, defendants contest the injunction as to Section 

7(a) but not as to Section 7(b). 
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A. The Court Should Affirm the Injunction as to Section 7(a) 

1. Plaintiffs’ challenge to Section 7(a) is likely to succeed 
because federal law does not preempt state ballot-receipt 
deadlines 

The district court concluded that plaintiffs were likely to succeed in their 

challenge to Section 7(a) because “nothing in the text of the Election Day 

statutes”— 2 U.S.C. § 7; 3 U.S.C. § 1—“bars the Ballot Receipt States from 

counting ballots received in accordance with their ballot receipt laws.”  Addendum 

5.  Defendants’ opening brief and the Executive Order rest their contrary 

interpretation on Republican National Committee v. Wetzel, 120 F.4th 200 (5th Cir. 

2024), where the Fifth Circuit held that a Mississippi ballot-receipt law was 

preempted by the federal statutes.  Opening Br. 38-41; Addendum 47.  The 

Supreme Court, however, has since granted certiorari to review the Fifth Circuit’s 

decision.  Watson v. Republican Nat’l Comm., --- S. Ct. ---, 2025 WL 3131802 

(2025).  If this Court resolves the present appeal after the Supreme Court decides 

Watson, it would have the benefit of the Supreme Court’s resolution of the merits 

issue that underlies the preliminary injunction as to Section 7(a).  Were the Court 

to consider the issue now, however, it should affirm the injunction.  Nothing in the 

text, purpose, or history of the election-day statutes suggests that Congress adopted 

the President’s preferred ballot-receipt deadline. 

a.  Federal statutes specify the Tuesday after the first Monday in November as 

the “election” day for federal offices.  2 U.S.C. § 7; 3 U.S.C. §§ 1, 21(1).  
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Congress set this date for presidential elections in 1845, Act of Jan. 23, 1845, ch. 1, 

5 Stat. 721, and for elections of congressional representatives in 1872, Act of Feb. 

2, 1872, ch. 11, § 3, 17 Stat. 28.15  The term “election” means the “act of choosing 

a person to fill an office.”  Foster v. Love, 522 U.S. 67, 71 (1997) (quoting N. 

Webster, An American Dictionary of the English Language 433 (Charles Goodrich 

& N. Porter eds. 1869)); see also United States v. Classic, 313 U.S. 299, 318 

(1941) (“From time immemorial an election to public office has been in point of 

substance no more and no less than the expression by qualified [voters] of their 

choice of candidates.” (emphasis added)). 

States laws that allow the counting of ballots mailed on or before Election 

Day but received shortly after (or that allow voters to cure timely-submitted ballots 

with minor technical problems, like a missing signature) are consistent with the 

federal statutes.  Under such state laws, voters make their “final act of selection” 

and express their choice of candidates by Election Day, Foster, 522 U.S. at 72—

even if election officials may not count all the votes or confirm the ultimate winner 

until some days later. 

State ballot-receipt laws are also consistent with the purpose and history of 

the federal election-day statutes.  The federal statutes addressed the problem of 

 
15 As States began electing senators directly, Congress also tied that election 

day to the one for representatives.  Act of June 4, 1914, ch. 103, § 1, 38 Stat. 384 
(codified as amended at 2 U.S.C. § 1). 
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some States completing their elections earlier than others (the results of which 

could then influence voting in other States), and sought to avoid the burden on 

voters if presidential and congressional elections were held on different days.  

Foster, 522 U.S. at 73-74.  But the receipt or curing of timely cast ballots after 

Election Day has no bearing on either issue.  During the Civil War, moreover, 

several States permitted soldiers to cast absentee ballots with military officers in 

the field, which necessarily meant those ballots were not received by election 

officials until sometime after the relevant election day.  See Josiah Henry Benton, 

Voting in the Field: A Forgotten Chapter of the Civil War 171-173, 186-187, 190 

(1915).  Yet when Congress subsequently enacted 2 U.S.C. § 7, it omitted any 

deadline for the receipt of ballots.  Nor did it later add any ballot-receipt deadline 

to that statute or to 3 U.S.C. § 1, even as more States passed laws allowing timely 

cast ballots to be received after Election Day.  See, e.g., Kan. Stat. § 25-1106 

(1923); Cal. Political Code § 1360 (1924): 1933 Mo. Laws 218, 222. 

In fact, Congress acknowledged and accommodated such state laws when it 

enacted statutes governing absentee voting by members of the military.  See, e.g., 

Pub. L. No. 78-277, § 311(b)(3), 58 Stat. 136, 146 (1944).  A House Report about 

UOCAVA in 1986 observed that “several States accept absentee ballots, 

particularly those from overseas, for a specified number of days after election 

day,” and—far from expressing any suggestion that such laws are, or should be, 
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preempted—instead praised those state initiatives as “protecting the voting rights 

of these citizens.”  H.R. Rep. No. 99-765, at 8; see supra pp. 8-9 & n.5.  Congress 

then expressly incorporated such state deadlines into the statute, acknowledging 

the “deadline for receipt of the State absentee ballot under State law.”  52 U.S.C. 

§ 20303(b).  And when Congress later amended the statute, it directed federal 

officials to facilitate the delivery of absentee ballots “not later than the date by 

which an absentee ballot must be received in order to be counted in the election.”  

Id. § 20304(b)(1); Pub. L. No. 111-84, § 580(a), 123 Stat. 2190, 2324 (2009).  

Defendants suggest these provisions are “narrow exceptions” to an otherwise 

blanket preemption of such state laws.  Opening Br. 40.  But had Congress 

intended them as mere exceptions, it presumably would have said so.  Instead, 

Congress recognized States’ ballot-receipt deadlines as the baseline, and enacted 

measures to ensure that military members may vote in accordance with them. 

Today, twenty-nine States and the District of Columbia allow at least some 

timely cast ballots to be received after Election Day.  Supra, p. 9.  And Congress 

was certainly aware of that widespread practice—as well as of court decisions 

rejecting the President’s position on the issue, e.g., Donald J. Trump for President, 

Inc. v. Way, 492 F. Supp. 3d 354, 372 (D.N.J. 2020)—when it amended the 

presidential electors statute in 2022 and defined the term “election day.”  See Pub. 

L. No. 117-328, div. P, § 102, 136 Stat. 4459, 5233.  Yet Congress chose—once 
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again—to leave States’ ballot-receipt deadlines undisturbed.  In other words, 

“‘Congress has indicated its awareness of the operation of state law in a field of 

federal interest,’” and has decided to “leave [that] state law untouched.”  CTS 

Corp. v. Waldburger, 573 U.S. 1, 18 (2014) (quoting Wyeth v. Levine, 555 U.S. 

555, 574-575 (2009)); Addendum 30-31. 

b.  Defendants’ contrary arguments rely on the unpersuasive reasoning of the 

Fifth Circuit’s decision in Wetzel.  Opening Br. 38-41.  That court purported to 

extract from Foster a tripartite test for “election day”—requiring “(1) official 

action, (2) finality, and (3) consummation.”  Wetzel, 120 F.4th at 207.  But those 

terms do not appear in the relevant statutes, and the Supreme Court explained in 

Foster that its decision “does not [identify] precisely what acts a State must cause 

to be done on federal election day.”  522 U.S. at 71. 

In any event, neither the Fifth Circuit nor defendants persuasively explain 

why it is permissible under their purported test for election officials to continue 

“counting ballots” after Election Day (which they concede is lawful and 

necessary), Opening Br. 39, but not for state law to allow those officials to count 

ballots they receive after Election Day, so long as the ballots were postmarked on 

or before that date.  In both circumstances, the voter consummated their conclusive 

choice by Election Day, even if the election official cannot confirm the final results 

until some days after.  Cf. Millsaps v. Thompson, 259 F.3d 535, 546 (6th Cir. 2001) 
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(a “focus on the single act of receiving a ballot from a voter presents an unnatural 

and stilted conception of the actions taken by [elections officials]”). 

Below, defendants conceded that “Congress has not spoken to the issue” of 

whether ballots must be received by Election Day, and asserted instead that “[t]he 

President answered that question” in the Executive Order.  Dkt. 91 at 17-18, 21.  

But it is only “the action of Congress”—not the President—that may “supersede[]” 

state election laws, Ex parte Siebold, 100 U.S. 371, 384 (1879), and even then 

Congress’s preemptive power extends only “so far as it is exercised, and no 

farther,” id. at 392.  Here, Congress left it for States to determine, in accordance 

with their own state laws, whether timely cast mail-in ballots may be received after 

Election Day.  And as Justice Kavanaugh observed on this very issue, “our 

constitutional system of federalism” means that “[d]ifferent state legislatures may 

make different choices.”  Democratic Nat’l Comm. v. Wis. State Legis., 141 S. Ct. 

28, 32 (2020) (Kavanaugh, J., concurring in denial of application to vacate stay). 

2. Plaintiffs’ challenge to Section 7(a) is ripe, and 
enforcement would cause irreparable harm 

Ballot Receipt States face a sufficiently “credible threat of enforcement” to 

challenge Section 7(a).  Susan B. Anthony List v. Driehaus, 573 U.S. 149, 161 

(2014).  Section 1 declares it the “policy” of the Trump Administration to 

“enforce” the federal election-day statutes and “require that votes be cast and 

received by the election date established in law.”  Addendum 47.  To “achieve full 

Case: 25-1726     Document: 00118386682     Page: 55      Date Filed: 01/05/2026      Entry ID: 6776389

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



 

45 

compliance” with that policy, Section 7(a) then directs the Attorney General to 

take “all necessary action to enforce” the President’s ballot-receipt deadline 

“against States that violate these provisions by including absentee or mail-in 

ballots received after Election Day in the final tabulation of votes.”  Id. at 53. 

That directive—for the Attorney General to take “all necessary action to 

enforce” Section 7(a) “against” such States, Addendum 53—plainly creates a 

“threat of enforcement” for the Plaintiff States with laws that allow the counting of 

timely cast ballots received or cured after Election Day.  Addendum 5, 28.  And 

defendants’ counsel confirmed that threat when he told the district court in D.C. 

that the Attorney General could bring civil or criminal enforcement actions against 

States to enforce Section 7(a).  JA 104-106.  Defendants (again) complain that the 

district court here relied on counsel’s representations in that other litigation.  

Opening Br. 37.  But a U.S. Department of Justice attorney’s representations that 

the federal government may bring enforcement actions against States is certainly 

relevant to whether those States face a credible enforcement threat—especially 

where defendants have since declined to disavow those statements.  Addendum 28.  

Ballot Receipt States’ claim is therefore ripe because their laws are “presently in 

conflict with the Administration’s . . . policy as described in the Executive Order,” 
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and defendants have threatened enforcement.  San Francisco, 897 F.3d at 1237-

1238.16 

Defendants’ argument—that the Attorney General might merely send letters 

“encouraging [States’] compliance,” Opening Br. 35—does not reflect the text of 

the Executive Order.  Sending a letter encouraging compliance would not be 

consistent with the Attorney General’s directive “to enforce” the President’s 

policy.  Addendum 53 (emphasis added); see Enforce, Black’s Law Dictionary 

(12th ed. 2024) (“To give force or effect to (a law, etc.); to compel obedience to.”).  

And even if it could be so characterized, Section 7(a) commands the Attorney 

General to take “all necessary [enforcement] action” to “achieve full compliance.”  

Addendum 53.  So unless the Ballot Receipt States amended their state laws in 

response to the letters posited by defendants—an unlikely prospect given the 

considered policy choices that those laws reflect—Section 7(a) would require the 

Attorney General take further enforcement actions against them. 

In any event, the district court did not enjoin defendants from sending such a 

letter, which went “beyond what the States challenge here.”  Addendum 5.  

Instead, the court enjoined defendants only from bringing “civil or criminal 

 
16 Defendants note (at 37) that the LULAC I court declined to enjoin 

enforcement of Section 7(a).  But they neglect to mention a key reason:  “Section 
7(a) directs enforcement ‘against’ States, not private parties” (like the plaintiffs in 
that case).  780 F. Supp. 3d at 214.  So the “most natural parties to seek an 
injunction against enforcement under Section 7(a) are the States themselves.”  Id. 
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enforcement actions pursuant to Section 7(a)” against the Ballot Receipt States.  

Addendum 2.  And although the federal election-day statutes do not themselves 

expressly allow for such actions, id. at 32, the U.S. Department of Justice under 

this Administration has filed several other preemption enforcement actions against 

Ballot Receipt States based on non-statutory Supremacy Clause causes of action —

which makes the threat of enforcement here “not remote or speculative.”  Mass. 

Delivery Ass’n v. Coakley, 769 F.3d 11, 16-17 (1st Cir. 2014).17 

Defendants suggest the Ballot Receipt States must nonetheless wait to 

challenge Section 7(a) until enforcement actions are brought against them.  

Opening Br. 36-37, 44-45.  But Article III does not require the States to “sit like 

Damocles” and patiently wait for the federal government to sue them.  N.H. 

Lottery Comm’n v. Rosen, 986 F.3d 38, 53 (1st Cir. 2021).  “[W]here threatened 

action by government is concerned, [courts] do not require a plaintiff to expose 

himself to liability before bringing suit to challenge the basis for the threat.”  

MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118, 128-129 (2007).  An actual 

“enforcement action is not a prerequisite to challenging the law,” Driehaus, 573 

U.S. at 158, and “Damocles’s sword does not have to actually fall” before the 

 
17 See, e.g., United States v. California, No. 2:25-cv-06230 (C.D. Cal. filed 

July 9, 2025); United States v. Colorado, No. 1:25-cv-01391 (D. Colo. filed May 
2, 2025); United States v. New York, No. 1:25-cv-00205 (N.D.N.Y., filed Feb. 12, 
2025); United States v. Illinois, No. 1:25-cv-01285 (N.D. Ill., filed Feb. 6, 2025). 
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courts “will issue an injunction,” League of Women Voters of United States v. 

Newby, 838 F.3d 1, 9 (D.C. Cir. 2016). 

Forcing Ballot Receipt States to wait for an enforcement action would be 

particularly problematic in the context of this case, given the 2026 federal midterm 

elections and the “basic tenet of election law” that “rules of the road should be 

clear and settled” in advance of the next election.  Democratic Nat’l Comm., 141 S. 

Ct. at 31 (Kavanaugh, J., concurring in denial of application to vacate stay).  

“[R]unning a statewide election is a complicated endeavor,” and “at every step, 

state and local officials must communicate to voters how, when, and where they 

may cast their ballots.”  Id.  If States had to wait and face enforcement actions 

close to an election—or, even worse, shortly after it concludes—that could cast an 

intolerable shadow on the election results, undermining the public’s faith in the 

State’s election. 

Similar reasons explain why the Ballot Receipts States would suffer 

irreparable harm from such enforcement actions.  See Ross-Simons of Warwick, 

Inc. v. Baccarat, Inc., 102 F.3d 12, 20 (1st Cir. 1996) (“injury to goodwill and 

reputation is . . . often held to be irreparable”).  Defendants suggest enforcement 

actions would not harm the States because, “in defending against such an action,” 

they could assert “their view that the Election Day statutes do not preempt their 

respective State laws.”  Opening Br. 44.  But States would be “forced to divert 
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significant time and resources” to respond to such actions, Driehaus, 573 U.S. at 

165—which would collectively be much more burdensome and costly than this 

pre-enforcement case brought by States together as co-plaintiffs.  And the 

additional costs of defending against such actions would be irreparable because 

States “cannot adequately be compensated . . . by a later-issued damages remedy.”  

Rio Grande Cmty. Health Ctr., Inc. v. Rullan, 397 F.3d 56, 76 (1st Cir. 2005). 

B. Defendants Do Not Challenge the Injunction as to Section 7(b) 

Section 7(b) of the Executive Order sought to condition millions of dollars in 

statutory funding—which States use to administer federal elections, 52 U.S.C. 

§ 21001(b)—on a State’s compliance with the President’s view of the ballot-

receipt deadline.  Addendum 53-54.  The district court enjoined implementation of 

this directive, finding that it “threaten[ed] to unlawfully deprive states of this 

crucial funding source,” id. at 37 & n.16, and that plaintiffs were likely to succeed 

in their challenge because—even putting the President’s erroneous interpretation of 

the election-day statutes—Section 7(b) “impose[d] an extra-statutory condition on 

the disbursement of congressionally authorized funds,” id. at 33-35 (discussing 

City of Providence v. Barr, 954 F.3d 23, 34-35 (1st Cir. 2020)). 

Defendants have raised no arguments on appeal contesting the district court’s 

injunction as to Section 7(b) and therefore have forfeited any challenge to that part 

of the injunction.  See Coviello, 225 F.3d at 70 n.10.  So, contrary to the relief 
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requested in their opening brief (at 17, 45), the district court’s decision and 

injunction could, at most, only be reversed or vacated in part. 

* * * 

In addition to concluding that plaintiffs are likely to succeed on the merits and 

would suffer irreparable harm from the challenged Executive Order directives, the 

district court also determined that the equities and public interest favored granting 

the preliminary injunction.  Addendum 43-44.  The court found a substantial risk 

that voters will be disenfranchised if the directives were implemented, id. at 40-41, 

44, and that the “chaos and confusion” caused by “changing decades of established 

practice with respect to voter registration and ballot counting” could “result in 

voters losing trust in the election process,” id. at 44 & n.19 (citing, e.g., Newby, 

838 F.3d at 12-13).  By contrast, the court found “little evidence” that the 

directives would increase confidence in federal elections, particularly because 

defendants had not shown that substantial numbers of noncitizens register to vote.  

Id. at 43 (citing Fish v. Schwab, 957 F.3d 1105, 1142 (10th Cir. 2020)).  These 

findings, which defendants do not contest on appeal, further support the district 

court’s decision to preliminarily enjoin the President’s unlawful directives. 
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CONCLUSION 

The preliminary injunction should be affirmed. 
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