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No. 25-1138

UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

STATE OF NEW YORK, et al.,
Plaintiffs-Appellees,

V.

DONALD J. TRUMP, IN HIS OFFICIAL CAPACITY AS
PRESIDENT OF THE UNITED STATES, et al.,

Defendants-Appellants.

On Appeal from the United Staies District Court
for the District of Rhode Island (No. 1:25-cv-00039)
The Honorable John J. McConnell, Jr.

PLAINTIFF STATES’ GPPOSITION TO DEFENDANTS’ MOTION
FOR ADMINISTRATIVE STAY PENDING APPEAL

The Court shculd deny defendants’ motion for an administrative
stay of the district court’s temporary restraining order (“TRO”) pending
appeal. Plaintiff States will expeditiously respond to defendants’
motion for a stay pending appeal, but provide this preliminary response
to explain why an administrative stay pending briefing on that motion

1s not warranted.
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First, defendants failed to meaningfully comply with Rule 8(a)(1),
which requires a movant to “move first in the district court” for a stay
pending appeal or explain why doing so is not practicable. Fed. R. App.
P. 8(a)(1). Although defendants sought a stay pending appeal from the
district court approximately two hours before filing their motion with
this Court, ECF No. 100, they gave the district court no opportunity to
consider or resolve that motion before seeking the same relief here.
That alone warrants rejection of defendants’ request for an
administrative stay (or, at minimum, denial without prejudice to
renewal after the district court resolves that motion). See Agaduth
Israel of Am. v. Cuomo, 980 F.3d 222, 225 (2d Cir. 2020) (“deny[ing]”
motion for emergency relief pending appeal “for these procedural
reasons’).

Second, the Court lacks appellate jurisdiction over defendants’
appeal. “[T]he grant of a TRO generally is not appealable.” Almeida-
Leon v. WM Cap. Mgmt., Inc., No. 20-2089, 2024 WL 2904077, at *4 (1st
Cir. June 10, 2024); accord Calvary Chapel of Bangor v. Mills, 984 F.3d
21, 27 (1st Cir. 2020). Although there is an exception to that rule where

a TRO 1s “an injunction masquerading as a TRO,” Almeida-Leon, 2024
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WL 2904077, at *4, that 1s not the case here. Rather, the district court
entered a TRO less than 14 days ago—on January 31—and promptly
entered an expedited briefing schedule on Plaintiff States’ motion for a
preliminary injunction, under which that motion will be fully briefed by
Friday, February 14, with a hearing scheduled for Friday, February 21.
Feb. 3, 2025 Minute Order. Consistent with Rule 65(b)(2), the district
court also expressly found that good cause warranted a short extension
of the TRO while the parties briefed the preliminary-injunction motion,
explaining that “the complexity of the issucs involved, the number of
parties, and the need to maintain the status quo” warranted such an
extension “while this matter is being expeditiously litigated.” Feb. 6,
2025 Minute Order.

The record thus establishes that the TRO i1s a “temporary and
short” order imposed while a request for preliminary relief is briefed,
and not in any way “an injunction masquerading as a TRO.” Almeida-
Leon, 2024 WL 2904077, at *4. And the TRO’s express purpose is to
“maintain the status quo while this matter is expeditiously litigated,”
Feb. 6, 2025 Minute Order, not to impose durable relief in the form of

an injunction. As this Court has explained, a TRO entered under such
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circumstances, in compliance with Rule 65(b)(2) and entered to permit
the court to resolve a pending motion for a preliminary injunction, is
not appealable. See Almeida-Leon, 2024 WL 2904077, at *5 (finding no
appellate jurisdiction over such a TRO); compare, e.g., Societe Generale
de Surveillance, S.A. v. Raytheon Eur. Mgmt. & Sys. Co., 643 F.2d 863,
865 n.2 (1st Cir. 1981) (finding appellate jurisdiction in appeal from
TRO 1in place “for more than a year”).

Defendants’ arguments, Mot. 17-19, lack merit. Defendants’
arguments rest primarily on the notion that the TRO is “potentially
unlimited” in duration, Mot. 18 (quoting Sampson v. Murray, 415 U.S.
61, 87 (1974)), but the record belies that characterization: The TRO is
only ten days old, well within the initial 14-day period described in Rule
65(b), and the district court is swiftly proceeding to resolve the pending
preliminary-injunction motion. Supra pp. 2-3. Defendants are thus
wrong that this is a case in which their interests can be protected “only
. .. by means of an immediate appeal,” Calvary Chapel, 984 F.3d at 27;
to the contrary, the district court has given every indication that it will
promptly grant or deny plaintiffs’ preliminary-injunction motion, and

that decision will plainly be appealable. The Court should not enter the
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extraordinarily relief of the administrative stay—which would upend
the status quo before the parties have an opportunity to brief and the
Court has an opportunity to consider defendants’ underlying stay
motion—in an appeal in which, at minimum, there is serious doubt as
to its jurisdiction. See, e.g., Office of Personnel Mgmt. v. Am. Fed’n of
Gov’t Employees, AFL-CIO, 473 U.S. 1301, 1306 (1985) (Burger, C.J., in
chambers) (“[S]ince the Court of Appeals was without jurisdiction over
the appeal from the District Court’s order denying the temporary
restraining order, the motions panel was necessarily without authority
to grant such a stay.”).1

Finally, the equities tilt profoundly against the entry of an
administrative stay. See United States v. Texas, 144 S. Ct. 797, 798
(2024) (Barrett, J., cencurring) (“[T]he choice to issue an administrative

stay reflects a first-blush judgment about the relative consequences of

1 Defendants make a passing request, in the alternative, for the Court
to consider their motion as a petition for a writ of mandamus. Mot. 19.
But only “exceptional circumstances amounting to a judicial usurpation
of power, or a clear abuse of discretion, will justify the invocation of this
extraordinary remedy.” Da Graca v. Souza, 991 F.3d 60, 64 (1st Cir.
2021) (quoting Cheney v. U.S. District Court, 542 U.S. 367, 380 (2004)).
Defendants make no serious attempt to show that this standard is met
here, and no administrative stay is warranted based on their gesture at
this alternative route to appellate review.

5
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staying the lower court judgment versus allowing it go to into effect.”).
This case challenges defendants’ implementation of a policy imposing
across-the-board blanket freezes on payments to all recipients of federal
funding associated with nearly all federal programs across the Nation,
ranging from (for example) healthcare funding to education funding to
critical energy and infrastructure grants—a policy that had severe and
destabilizing consequences for Plaintiff States and their residents. As
the district court found, the freeze has caused “severe disruption” in
Plaintiff States’ “ability to administer . . . vital services.” ECF No. 50
(“TRO”) at 7-8. As the district court explained, defendants’ across-the-
board funding freeze—imposed iri‘espective of and without reference to
the statutory, regulatory, and contractual terms governing the
disbursement of such funds—impacted everything “from highway
planning and construction, [to] childcare, veteran nursing care funding,
special education grants, and state health departments.” Id. at 8. If
the Court were to issue an administrative stay, defendants would
immediately be free to resume this sweeping and illegal policy, harming
Plaintiff States and the many recipients of federal funding that reside

within their jurisdictions.
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By contrast, defendants cannot show that the district court’s TRO
1s causing any extraordinary impediment to their operations that would
warrant the effective dissolution of that order. For one, defendants
have never denied that they will immediately reimpose the across-the-
board blanket funding freezes if the TRO is lifted. Nor have defendants
ever attempted to justify their across-the-board funding freeze by
reference to a specific statutory or regulatory authority. See id. at 5
(“The Executive cites no legal authority allowing it to . . . unilaterally
suspend[] the payment of federal funds to the States and others simply
by choosing to do so, no matter the authorizing or appropriating statute,
the regulatory regime, or the ternis of the grant itself.”). It would be
remarkable to allow defendants to resume conduct they have never
attempted to legally justify under the rubric of an “administrative stay.”

Defendants contend that the TRO “intrudes deeply into the
prerogatives of the Executive Branch,” Mot. 10, but that claim is badly
flawed. The “rule of law,” id., does not permit federal agencies to
1mpose blanket freezes of funds on policy grounds without regard to
whether they have any authority to do so under the applicable statutes

and grant terms and where, indeed, Congress has required those funds
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to be spent, as the district court correctly explained. TRO at 4-6; see In
re Aiken Cnty., 725 F.3d 225, 261 n.1 (D.C. Cir. 2013) (Kavanaugh, J.).
Defendants’ contention that the TRO requires them to “expend
taxpayer dollars without regard to its normal processes for ensuring
compliance with applicable laws and regulations,” Mot. 10, cannot be
squared with the TRO itself, which expressly permits defendants to
limit access to funds “on the basis of the applicable authorizing
statutes, regulations, and terms,” TRO at 12. Defendants appear to
interpret various phrases in the district court’s February 10, 2025,
order, ECF No. 96, as contradicting this express language in the TRO.
See Mot. 10 (suggesting that language directing defendants to “restore

VN1

frozen funding” “apparently” applied “without regard to whether the
agencies have discretion” to do so consistent with applicable law). But
that interpretation of today’s order is contrary to the plain language of
the TRO, as discussed, see TRO at 12, and it would make no sense.
Plaintiff States have never sought to have defendants disregard federal
funding law; to the contrary, we have consistently sought to ensure that

defendants abide by federal funding law, as they did for decades before

the funding freeze. See Dep’t of Homeland Sec. v. Regents of the Univ. of
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Cal., 591 U.S. 1, 24 (2020) (“[P]articularly when so much is at stake, . ..
the Government should turn square corners in dealing with the people.”
(cleaned up)). To the extent the Court identifies any ambiguity in the
February 10, 2025 order, the Court should clarify that the TRO does not
stop defendants from limiting access to funds without any
“preclearance” from the district court, Mot. 1, “on the basis of the
applicable authorizing statutes, regulations, and terms,” as the TRO

states, TRO at 12.

The Court should deny defendants’ request for an administrative
stay and set a briefing schedule oi1 defendants’ motion for a stay
pending appeal. Plaintiff States propose filing a response on or before
Friday, February 14, 2025, and permitting defendants to file any reply
on or before Wednesday, February 19, 2025, but are prepared to meet
any schedule set by the Court.

CONCLUSION
The Court should deny defendants’ request for an administrative

stay pending briefing on their motion for a stay pending appeal.
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