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     INTRODUCTION1 

Plaintiffs’ “emergency” motion for a temporary restraining order2 that would 

upend the status quo is the fifth attempt to engage in mass voter suppression. 

Plaintiffs seek to delete the votes of tens of thousands of voters in every state and 

municipal election not because those voters are ineligible or did anything wrong, but 

because of an alleged record keeping problem. They allege (but cannot prove) that 

225,000 voters did not list a driver’s license or social security number on their voter 

registration forms years—if not decades—ago. But every one of these voters proved 

his or her identity through another, equally permissible method: each produced 

identification when they first voted. Regardless, state and federal law has been clear 

for over a century: once an eligible voter is added to the voter rolls, a minor defect in 

his or her registration form is not grounds to delete his subsequent vote. Indeed, 

granting Plaintiffs’ requested relief would violate state and federal election laws, the 

Voting Rights Act, and the state and federal constitutions.  

Plaintiffs’ request also is grossly inequitable. Plaintiffs have not alleged any 

cognizable harm, let alone irreparable harm. The 2024 general election is over. All 

the elections either have been certified or are already being litigated regarding the 

exact claims Plaintiffs assert here. Plaintiffs cannot now collaterally attack these 

                                                 
1 The DNC filed an unopposed motion to intervene on January 9, 2025, and submits 
this proposed brief in anticipation of intervention being granted.  
 
2 The matter before the Court must be a motion for temporary restraining order 
because Plaintiffs have not satisfied the notice requirements under state law for 
setting a motion for preliminary injunction. N.C. Gen. Stat. § 1A-1, Rules 6(d) & 65 
(a).  
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settled election results two months after the fact. And any flawed request for relief 

that would apply to future elections lacks urgency and can be litigated in the ordinary 

course without preliminary relief.  

Moreover, the harm Plaintiffs ask this Court to inflict on North Carolina’s 

voters and its election process is grave. The retroactive relief Plaintiffs seek violates 

voters’ constitutional right to have their ballot counted, their right to due process, 

and their right to equal protection. Either throwing out duly cast votes on hunches 

and speculation or requiring voters to prove and re-prove their identities after the 

election is over is arbitrary, unsupported by law, and should not be granted—

especially not through a preliminary hearing. 

Plaintiffs’ lawsuit runs counter to the generalities they purport to espouse. 

They claim they are combatting “voter fraud,” yet they attempt to disenfranchise tens 

of thousands of voters who have lawfully registered and cast their ballots for decades. 

They claim they are promoting “election integrity,” but their lawsuit undermines 

voters’ ability to trust that their voter registrations are valid and their votes will be 

counted. The motion should be denied and the status quo maintained pending trial 

on the merits.  
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BACKGROUND 

Plaintiffs’ complaint is the fifth attempt in thirteen months to disenfranchise 

voters who allegedly3 did not include their driver’s license or social security number 

on their voter registration form.  

A. The State Board of Elections has registered voters pursuant to HAVA 
for 20 years. 
 
The Help America Vote Act (HAVA) requires states to collect the driver’s 

license number or, if none, the last four digits of the social security number of anyone 

registering to vote.  52 U.S.C. § 21083(a)(5)(A)(i).  The state uses those numbers to 

confirm the registrant’s identity.  Id. § 21083(b)(3)(B).  Eligible voters who do not 

have either of these numbers still are legally entitled to register to vote—in that 

instance the state must assign a “unique identifier number to an applicant.”  Id. 

§ 21083(a)(1)(A), (5)(A)(ii).  If a state registers a voter without collecting this 

information, the voter lacks the information, or the information provided by the voter 

does not match a state database, then the voter must produce a photo ID or other 

identifying documentation when they first go to vote (“HAVA ID”).  Id. 

§ 21083(a)(5)(A), (b)(1)(A), (b)(1)(B), (b)(2)(A).  State law incorporates these 

                                                 
3 Plaintiffs allege that the county boards processed “225,000 voter registrations” 
without those forms providing a driver’s license or social security number. However, 
they have presented no competent evidence to this effect. Their Verified Complaint 
speculates without any personal knowledge as to what voters actually provided to the 
county boards. Additionally, the State Board indicated in its order dismissing the 
2024 election protests last month that its data might not reflect driver’s license 
numbers or social security numbers in the official registration records for a variety of 
reasons. In short, Plaintiffs have not met their evidentiary burden for a temporary 
restraining order.  
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requirements and applies them to all elections in North Carolina (federal, state, and 

municipal).  N.C. Gen. Stat. §§ 163-82.11(c), 163-166.12(a), (b), (d).   

From HAVA’s enactment in 2002 until this year, North Carolina’s official voter 

registration form requested each voter’s driver’s license number or social security 

digits, but did not list these fields as “required.”  Some voters included one or both 

numbers on their applications.  If State Board of Elections staff were able to verify 

those numbers against other state databases, they retained the numbers in the state’s 

official voter file.  Voters who did not include either number (or whose number could 

not be matched) were assigned a unique identifier and required to produce a HAVA 

document when they first voted to prove their identity.   

B. Republicans file a flurry of late challenges to disenfranchise voters 
ahead of, during, and after the November 5, 2024 election.  
 
For twenty years, no one objected to the way in which North Carolina’s voter 

registration form collected this information and implemented HAVA. In the past 

thirteen months, however, Republican party organizations, voters, and candidates 

made four attempts to disenfranchise these voters before filing this case. 

In December 2023, a Republican voter filed an administrative complaint with 

the State Board of Elections alleging that the State Board’s practice of processing 

voter registration forms without driver’s licenses or social security numbers violated 

federal law.  She asked that voters who failed to supply those numbers be 

disenfranchised.  The State Board agreed to update the registration form to more 

clearly require those numbers but declined to remove any voter from the rolls on this 

basis, since every voter targeted by the complaint had produced (or would be required 
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to produce) a HAVA ID when they first voted. Ex. A, North Carolina State Board of 

Elections, In re: HAVA Complaint of Carol Snow, Order pp. 4–5 (Dec. 6, 2023).  

Nine months later, in August 2024, the Republican National Committee and 

the North Carolina Republican Party (the plaintiffs in this case) sued the State Board 

in this Court and demanded that voters who did not include their driver’s license 

number or social security digits when they first registered must be either removed 

from the voter rolls or given provisional ballots that could later be discounted.  

Republican Nat’l Comm. v. N. Carolina State Bd. of Elections, Case No. 24CV026995-

910, Wake County Superior Court (Aug. 23, 2024). As here, they sought a writ of 

mandamus and an injunction directly under the state constitution.  The Democratic 

National Committee was permitted to intervene in that case as of right.  Following 

removal, the federal court dismissed the plaintiffs’ mandamus action for failure to 

state a claim. Republican Nat’l Comm. v. N. Carolina State Bd. of Elections, No. 5:24-

CV-00547-M, 2024 WL 4523912, at *19–21 (E.D.N.C. Oct. 17, 2024), rev’d and 

remanded, 120 F.4th 390 (4th Cir. 2024) (addressing federal jurisdiction over 

remaining claim). The federal court allowed the plaintiffs to proceed on their 

constitutional claim, but ruled that “the outcome of this suit will have no bearing on 

the most recent election.” Ex. B, Republican Nat’l Comm. v. N. Carolina State Bd. of 

Elections, No. 5:24-CV-00547-M, ECF No. 73 p.4 (E.D.N.C. Nov. 22, 2024). The NCRP 

and RNC did not appeal the dismissal of their statutory claim or seek the preliminary 

injunction requested in their complaint; litigation over their constitutional claim is 

ongoing and continues in federal court.  See Case No. 24-cv-547 (E.D.N.C.).  
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After the election, four Republican candidates who had lost their contests filed 

administrative protests in nearly all 100 of North Carolina’s county boards of 

elections on the same grounds (among other grounds). See Nov. 2024 Election 

Protests, North Carolina State Board of Elections, available at 

https://dl.ncsbe.gov/?prefix=Legal/Nov%202024%20Protests/ (the “Incomplete 

Registration Protests”). These candidates alleged that more than 60,000 voters who 

had not included a driver’s license number or social security digits when they first 

registered were not “legally registered” to vote and, therefore, their votes should not 

count.  In a thorough, well-reasoned order, the State Board of Elections dismissed the 

Republican candidates’ protests on a number of federal and state law grounds.  Ex. C, 

North Carolina State Board of Elections, In re Election Protests of Jefferson Griffin, 

Ashlee Adams, Frank Sossamon, and Stacie McGinn, Order Dismissing Protests pp. 

14–29 (Dec. 13, 2024).  

In an effort to undo the State Board’s decision without following the statutorily 

prescribed appeals process, one Republican candidate filed a petition for a writ of 

prohibition directly in the North Carolina Supreme Court seeking a judicial 

declaration that these 60,000+ voters’ votes cannot count. Griffin v. North Carolina 

State Board of Elections (“Griffin I”), Case No. 320P24 (N.C. Dec. 18, 2024). The same 

Republican candidate then also appealed the State Board’s decision, which appeal is 

pending in this Court. Griffin v. North Carolina State Board of Elections (“Griffin II”), 

Case No. 24CV040620-910, Wake County Superior Court (Dec. 20, 2024). The North 

Carolina Supreme Court entered an order staying certification of the Republican 
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candidate’s race pending briefing on the writ of prohibition.  Ex. D, Amended Order, 

Griffin I, Case No. 320P24 (N.C. Jan. 7, 2024). All other state elections in the 2024 

general election save for this one have been certified by the county and state boards 

of elections. 

Rather than file a HAVA administrative complaint like Carol Snow did in 

October 2023, seek a preliminary injunction in their federal lawsuit that has been 

pending since August 2024, or intervene in any of the myriad lawsuits involving the 

exact same issue, the same plaintiffs filed yet another case – the instant lawsuit – on 

December 31, 2024.  And once again, they claim that 225,000 voters were not lawfully 

registered and demand that their votes be discarded after the fact, more than two 

months after the election, unless they comply with some belated, unspecified, extra-

statutory new process.  The defendants removed Griffin I, Griffin II, and this case to 

federal court on January 2, 2025, citing their refusal to violate federal civil rights 

laws as the plaintiffs request here that they do. The case was remanded on January 

6, 2025 on abstention grounds, with an appeal pending in the United States Court of 

Appeals for the Fourth Circuit over whether the district court’s decision to abstain 

was in error.  

LEGAL STANDARD 

A temporary restraining order “is an extraordinary measure taken by a court 

to preserve the status quo of the parties during litigation.” A.E.P. Indus., Inc. v. 

McClure, 308 N.C. 393, 401 (1983). It should issue only if the plaintiff is (1) “able to 

show likelihood of success on the merits” and (2) show that it is “likely to sustain 
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irreparable loss unless the injunction is issued, or if, in the opinion of the Court, 

issuance is necessary for the protection of a plaintiff’s rights during the course of 

litigation.” Id. at 401 (citations omitted). Mandatory injunctions, such as the one 

sought here (to compel the State Board to disenfranchise registered, eligible voters), 

“are disfavored as an interlocutory remedy.” Roberts v. Madison Cnty. Realtors Ass’n, 

Inc., 344 N.C. 394, 400 (1996). Such orders demand an even greater showing: The 

plaintiffs must prove “serious irreparable injury to the petitioner if the injunction is 

not granted, no substantial injury to the respondent if the injunction is granted, and 

predictably good chances of success on the final decree by the petitioner.” Id. 

ARGUMENT 

 Plaintiffs’ motion for temporary restraining order falls well short of meeting 

the exceedingly (and appropriately) high standard for entry of the sort of destabilizing 

equitable relief they seek.  Plaintiffs’ claims are meritless, and the balance of equities 

weighs overwhelmingly against them.  

I. PLAINTIFFS’ CLAIMS ARE MERITLESS, SO PLAINTIFFS ASSUREDLY CANNOT 

SHOW THEY WILL LIKELY SUCCEED ON THE MERITS.  

A. Plaintiffs’ core legal argument is wrong, and their requested 
relief is prohibited.  

Plaintiffs’ core legal argument is that voters who allegedly failed to list a 

driver’s license number or the last four digits of their social security number on their 

voter registration form are not legally registered. That is wrong. Federal and state 

law provide two ways to become legally registered: provide a driver’s license or social 

security number or provide a HAVA ID when the voter first votes. 52 U.S.C. 

§ 21083(a)(5)(A), (b)(1)(A), (b)(1)(B), (b)(2)(A); N.C. Gen. Stat. § 163-166.12(a), (b), (d). 
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Every voter challenged by Plaintiffs presented a HAVA ID when they voted and is 

therefore already legally registered under federal and state law. Plaintiffs have not 

offered a shred of evidence otherwise. 

Plaintiffs point to the cure process contained in N.C. Gen. Stat. § 163-82.4(f) 

for incomplete registration forms. But that provision applies only when the county 

board has not already registered the voter. Id. Once a county board of elections 

approves a voter’s registration, the state’s voter registration system becomes the 

official record of the voter’s registration. See 52 U.S.C. § 21083(a)(5)(A)(iii); N.C. Gen. 

Stat. §§ 163-82.1(b) and (c), 163-82.7(a), 163-82.11(d). The voter’s registration form is 

merely “backup to the official registration record of the voter.” N.C. Gen. Stat. § 163-

82.10(a). The county boards’ approval is final and can be undone without the voter’s 

consent only if the voter is ineligible. 52 U.S.C. §§ 20507(a)(3), (4), 21083(a)(2)(A)(i), 

(ii); N.C. Gen. Stat. §§ 163-82.1(c); 163-82.14(a); see also id. §§ 163-82.14(a1) 

(requiring compliance with federal law); 163-85(b) & (c) (limiting challenges to voter 

registrations to grounds regarding eligibility). Since every voter at issue here was 

added to the rolls by the county boards and complied with the HAVA ID requirement, 

each is a lawfully registered voter.  

Regardless, binding precedent from our Supreme Court prohibits the 

emergency relief Plaintiffs request. Plaintiffs ask this court to order the State Board 

to delete the votes of voters who fail to comply with some yet-to-be-crafted cure 

process. But for more than 100 years, North Carolina law has been clear: “a mere 

irregularity in registration will not vitiate an election.” Plott v. Bd. of Comm'rs of 
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Haywood Cnty., 187 N.C. 125, 121 S.E. 190, 193 (1924) (citing Davis v. Bd. of Educ. 

of Beaufort Cnty., 186 N.C. 227, 119 S.E. 372, 375 (1923)). Once a county board 

registers a voter who is otherwise “entitled to register and vote,” the voter “cannot be 

deprived of his right to vote,” even if the county board “inadverten[tly]” registered the 

qualified voter. Gibson v. Bd. of Comm'rs of Scotland Cnty., 163 N.C. 510, 79 S.E. 

976, 977 (1913); State v. Lattimore, 120 N.C. 426, 26 S.E. 638, 639 (1897). Accordingly, 

“[w]here a voter has registered, but the registration books show that he had not 

complied with all the minutiæ of the registration law, his vote will not be rejected.” 

Woodall v. W. Wake Highway Comm’n, 176 N.C. 377, 389 (1918); see also Overton v. 

Mayor & City Comm'rs of City of Hendersonville, 253 N.C. 306, 315 (1960); accord 

Wilmington, O. & E.C.R. Co. v. Onslow Cnty. Comm’rs, 116 N.C. 563, 21 S.E. 205, 

207 (1895) (“[T]he machinery provided by law to aid in attaining the main object—

the will of the voters—and should not be used to defeat the object which they were 

intended to aid.”)  

Federal constitutional law also requires this common-sense rule. The 

Fourteenth Amendment prohibits a state from discounting votes that were cast in 

reliance on “an established election procedure and/or official pronouncements about 

what the procedure will be in the coming election.” Bennett v. Yoshina, 140 F.3d 1218, 

1226–27 (9th Cir. 1998); Hendon v. NCSBE, 710 F.2d 177, 182 (4th Cir. 1983); Griffin 

v. Burns, 570 F.2d 1065, 1075–76 (1st Cir. 1978).   

These precedents are consistent with our elections code. State law allows the 

State Board to disenfranchise voters en masse only in compliance with the federal 
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National Voter Registration Act. N.C. Gen. Stat. § 163-82.14(a1). That law prohibits 

bulk disenfranchisement close to (or in this case, after) an election, 52 U.S.C. 

§ 20507(c)(2)(A). State law also allows only individual challenges to voter registration 

based on eligibility grounds—not alleged registration form defects. N.C. Gen. Stat. 

§ 163-85(b) & (c). And if the voters Plaintiffs challenge remain on the list of duly 

registered voters (as they must), then the Voting Rights Act (which applies to state 

and federal elections) requires states to count the votes cast by all eligible voters who 

appear on the state’s official list of voters. 52 U.S.C. § 10307(a). 

Accordingly, Plaintiffs will not succeed on the merits.  

B. Plaintiffs’ case comes far too late and is barred by Purcell and 
laches.  

Plaintiffs post-election lawsuit additionally fails because it comes way too late. 

Our state’s corollary to the federal “Purcell principle” counsels against judicial 

intervention into election rules close to (or, in this case, after) an election. Griffin v. 

State Board of Elections, No. 320P24 (N.C. Jan. 7, 2025) (Dietz, J., dissenting) (citing 

Purcell v. Gonzalez, 549 U.S. 1 (2006) (per curiam)). Altering election rules close to 

an election can “result in voter confusion.” Purcell, 549 U.S. at 4; Republican Nat’l 

Comm. v. Democratic Nat’l Comm., 589 U.S. 423, 424 (2020) (per curiam) (citing 

Purcell).  To do so after an election is even more problematic.  Courts must therefore 

account for the “proximity to an election” in assessing whether equitable relief is 

appropriate. Pender County v. Bartlett, 361 N.C. 491, 493, 510 (2007), aff’d sub nom. 

Bartlett v. Strickland, 556 U.S. 1 (2009).  
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Similarly, laches bars equitable relief where the plaintiff “failed to assert an 

equitable right for such time as materially prejudices the adverse party.” Franklin 

Cnty. v. Burdick, 103 N.C. App. 496, 498 (1991). To prove laches, the defendant must 

show that (1) the plaintiff’s delay resulted in some change in the respective rights of 

the parties, (2) the delay is unreasonable and harmful, and (3) the plaintiff knew or 

should have known of the grounds for the claim. N.C. State Bar v. Gilbert, 189 N.C. 

App. 320, 329 (2008). These elements are all easily met here.  

Plaintiffs challenge voters who have been registered, in some cases, for 

decades. Plaintiffs had ample time and multiple opportunities to object to these 

registrations or the State Board’s process and approach before this most recent 

election (and numerous other elections before it) but chose not to. Indeed, two 

Plaintiffs—the RNC and NCRP—already brought a nearly identical suit in August 

2024. RNC v. NCSBE, No. 24CV026995-910 (N.C. Super. Ct.). That case was removed 

to and is pending in federal court. Id., No. 5:24-cv-547 (E.D.N.C.). Plaintiffs requested 

preliminary injunctive relief in that case but chose not to pursue it.4 As a result of 

Plaintiffs’ delay, voters relied in good faith upon their registration statuses and voted 

accordingly. Plaintiffs are not permitted to sandbag voters such that they lose their 

franchise after the election is over.  

For these reasons and more, Plaintiffs are unlikely to succeed on the merits.  

                                                 
4 In fact, Plaintiffs’ effort in this case to raise claims for relief that overlap with and 
are duplicative of those already pending in Plaintiffs’ prior action provide 
independent grounds for finding that Plaintiffs cannot show a likelihood of success in 
this procedurally defective action. Plaintiffs should not be permitted a second, and 
even further belated, bite at the apple in this action. 
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II. PLAINTIFFS HAVE NOT SHOWN THE BALANCE OF EQUITIES WEIGHS IN 

THEIR FAVOR. 

In addition to not being likely to succeed on the merits, Plaintiffs fail to carry 

their burden of showing “serious irreparable injury” if the temporary restraining 

order is denied and “no substantial injury” to defendants if the temporary restraining 

order is granted. Roberts, 344 N.C. at 400. 

A. Plaintiffs have not shown serious irreparable injury.   

Plaintiffs argue that their right to vote is “at immediate risk” absent a 

temporary restraining order. However, Plaintiffs have not articulated any immediate 

injury warranting such relief at all. The 2024 general election is over. With the 

exception of the race for Associate Justice of the North Carolina Supreme Court, all 

the state elections that Plaintiffs challenge have been certified and oaths of office 

have been administered to the victorious candidates. State law forbids Plaintiffs from 

collaterally attacking the valid, lawful results of those elections. Ledwell v. Proctor, 

221 N.C. 161, 19 S.E.2d 234, 236–37 (1942); State v. Emery, 98 N.C. 768, 3 S.E. 810, 

811 (1887). Looking ahead, the next local elections are slated to occur in September 

2025, long after a temporary restraining order would expire. There is simply no 

irreparable injury when there is ample time to litigate Plaintiffs’ claims prior to the 

next election. 

B. Plaintiffs’ requested relief would irreparably harm the voting 
rights of tens of thousands of North Carolinians.  

Plaintiffs misleadingly suggest to the Court that it need only consider the 

administrative burden to the State Board when evaluating their request for 

injunctive relief. However, in balancing the equities, the Court is not limited in its 
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consideration to the administrative burden facing the Board— it must also account 

for the harm to the tens of thousands of voters whose votes Plaintiffs seek to suppress. 

Kennedy v. NCSBE, 386 N.C. 620, 905 S.E.2d 55, 57 (2024).  

“The right to vote includes the right to have the ballot counted.”  Reynolds v. 

Sims, 377 U.S. 533, 555 n.29 (1964). Indeed, “the right to have one’s vote counted has 

the same dignity as the right to put a ballot in a box.”  Gray v. Sanders, 372 U.S. 368, 

380 (1963). Plaintiffs’ brazen attempt to throw out the lawful votes of tens of 

thousands of eligible voters would take away “one of the most cherished rights in our 

system of government,” Blankenship v. Bartlett, 363 N.C. 518, 522 (2009), would 

violate the Fourteenth Amendment’s Due Process Clause, see U.S. Const. amend. 

XIV, and North Carolina’s Free Elections and Law of the Land Clauses, N.C. Const. 

art. I, §§ 10, 19. Swaringen v. Poplin, 191 S.E. 746, 747 (N.C. 1937) (“A free ballot 

and a fair count must be held inviolable to preserve our democracy.”).  

Plaintiffs’ half-baked invitation to the Court to invent a “judicial process” out 

of whole cloth, one that would require the State Board to collect these voters’ 

information months after the fact or cancel their votes, is also grossly inequitable. 

With respect to the 2024 general election, the statute Plaintiffs rely upon expressly 

provides that notice must be given to voters before the canvass. N.C. Gen. Stat. § 163-

82.4(f). Equity cannot and should not hold eligible voters responsible for any alleged 

inadvertence of the county boards of elections, and especially when the time for doing 

so with respect to the 2024 general election has long passed. “[I]t would now be a 

fraud on the electors, as well as on the parties for whom they voted and also upon the 
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State, to reject these votes” based on Plaintiffs’ alleged, unsubstantiated defects in 

these eligible voters’ registrations. State v. Lattimore, 120 N.C. 426, 430–31 (1897). 

CONCLUSION 

Plaintiffs’ motion for temporary restraining order should be denied. 

Respectfully submitted, this 9th day of January, 2025. 

 
 

/s/ Shana L. Fulton 
SHANA L. FULTON 
N.C. BAR NO. 27836 
WILLIAM A. ROBERTSON 
N.C. BAR NO. 53589 
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Jordan A. Koonts 
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Counsel for Plaintiffs 

Terence Steed 
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This 9th day of January, 2025. 
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STATE OF NORTH CAROLINA  

WAKE COUNTY 

 

BEFORE THE STATE BOARD OF ELECTIONS 

 

 

 

IN RE: HAVA COMPLAINT OF  

CAROL SNOW 

 

) 

) 

) 

) 

) 

) 

 

 

 

ORDER 

 

Carol Snow (Petitioner) filed a Help America Vote Act (HAVA) Complaint with the 

State Board of Elections on October 6, 2023, pursuant to procedures set forth in 52 U.S.C. § 

21112, N.C.G.S. § 163-91, and the State Board’s adopted HAVA Administrative Complaint 

Procedure.  

Petitioner alleged a violation of Section 303(a)(5)(a) of HAVA, contending that North 

Carolina’s voter registration form—on the face of the form and in its instructions—does not 

clearly state that a voter registration applicant is required to provide their driver’s license number 

or last four digits of their Social Security number if they have been issued such a number, for 

their registration to be processed. She also asserts that a State Board informational video on 

YouTube regarding the registration form fails to explain that one of these identification numbers 

must be provided by the applicant. 

Petitioner requests that the voter registration form be revised “to use red colored text and 

red tinted background for all required personal identifying information, including the Driver 

License number if issued, or if no Driver License, the last 4 digits of their Social Security 

Number if issued,” and for a voter without one of those numbers to be required to verify that 

they lack those numbers on the form. She also requests that the associated YouTube video be 

revised accordingly. She also requests that no current voter registration applications in 
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circulation be accepted; only forms as revised per her request. Finally, she requests that any 

registered voters for whom there is no driver’s license or last four digits of their Social Security 

number listed on their voter registration record be asked to provide this information, if possessed. 

The relevant provision of HAVA states as follows: 

52 U.S.C. § 21083. Computerized statewide voter registration list 

requirements and requirements for voters who register by mail 

(a) Computerized statewide voter registration list requirements 

. . .  

(5) Verification of voter registration information 

(A) Requiring provision of certain information by applicants 

(i) In general 

Except as provided in clause (ii), notwithstanding any other 

provision of law, an application for voter registration for an 

election for Federal office may not be accepted or processed by 

a State unless the application includes— 

(I) in the case of an applicant who has been issued a current 

and valid driver’s license, the applicant's driver’s license 

number; or 

(II) in the case of any other applicant (other than an 

applicant to whom clause (ii) applies), the last 4 digits of 

the applicant's social security number. 

(ii) Special rule for applicants without driver’s license or 

social security number 

If an applicant for voter registration for an election for Federal 

office has not been issued a current and valid driver’s license 

or a social security number, the State shall assign the applicant 

a number which will serve to identify the applicant for voter 

registration purposes. To the extent that the State has a 

computerized list in effect under this subsection and the list 

assigns unique identifying numbers to registrants, the number 

assigned under this clause shall be the unique identifying 

number assigned under the list. 

(iii) Determination of validity of numbers provided 

The State shall determine whether the information provided by 

an individual is sufficient to meet the requirements of this 

subparagraph, in accordance with State law. 

. . . 
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A separate provision of the same section of HAVA addresses how an applicant for 

registration is to have their identity verified, before they are allowed to vote a regular ballot, if 

they do not provide a driver’s license number or last four digits of a Social Security number than 

can be verified. That provision states as follows: 

52 U.S.C. § 21083. Computerized statewide voter registration list 

requirements and requirements for voters who register by mail 

. . . 

(b) Requirements for voters who register by mail 

(1) In general 

Notwithstanding section 6(c) of the National Voter Registration Act of 

1993 (42 U.S.C. 1973gg–4(c)) [now 52 U.S.C. 20505(c)] and subject to 

paragraph (3), a State shall, in a uniform and nondiscriminatory manner, 

require an individual to meet the requirements of paragraph (2) if— 

(A) the individual registered to vote in a jurisdiction by mail; and 

(B)(i) the individual has not previously voted in an election for Federal 

office in the State; or 

(ii) the individual has not previously voted in such an election in the 

jurisdiction and the jurisdiction is located in a State that does not have a 

computerized list that complies with the requirements of subsection (a). 

(2) Requirements 

(A) In general 

An individual meets the requirements of this paragraph if the 

individual— 

(i) in the case of an individual who votes in person— 

(I) presents to the appropriate State or local election official a current 

and valid photo identification; or 

(II) presents to the appropriate State or local election official a copy of a 

current utility bill, bank statement, government check, paycheck, or other 

government document that shows the name and address of the voter; or 

(ii) in the case of an individual who votes by mail, submits with the 

ballot— 

(I) a copy of a current and valid photo identification; or 

(II) a copy of a current utility bill, bank statement, government check, 

paycheck, or other government document that shows the name and address 

of the voter. 
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(B) Fail-safe voting 

(i) In person 

An individual who desires to vote in person, but who does not meet the 

requirements of subparagraph (A)(i), may cast a provisional ballot 

under section 21082(a) of this title. 

(ii) By mail 

An individual who desires to vote by mail but who does not meet the 

requirements of subparagraph (A)(ii) may cast such a ballot by mail and 

the ballot shall be counted as a provisional ballot in accordance 

with section 21082(a) of this title. 

. . . . 

 

The State Board met on November 28, 2023, and concluded that a violation of Section 

303 of HAVA could occur as a result of the current North Carolina voter registration application 

form failing to require an applicant to provide an identification number or indicate that they do 

not possess such a number, and that the appropriate remedy is to implement changes 

recommended by staff to the voter registration application form and any related materials.  

The State Board did not approve the request that county boards refuse to accept any voter 

registration forms currently in circulation, since HAVA can be complied with by instructing the 

county boards of elections to require an applicant to complete the required information before 

processing the voter registration application in its existing form. 

The State Board did not approve the requested remedy to contact all existing registered 

voters whose electronic records do not show a driver’s license number of last four digits of a 

Social Security number, since that remedy, when applied to an existing registered voter (as 

opposed to registration applicants), is not specifically authorized in HAVA. Importantly, the 

law’s purpose of identifying the registrant upon initial registration is already accomplished 

because any voter who did not provide a driver’s license number or the last four digits of a Social 

Security number would have had to provide additional documentation to prove their identity 
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before being allowed to vote, by operation of the separate provision of HAVA identified above. 

In other words, no one who lacked this information when registering since the enactment of 

HAVA would have been allowed to vote without proving their identity consistent with HAVA.  

It is so ordered. 

 This 6th day of December, 2023. 

 

      __________________________________ 

Alan Hirsch, Chair 

STATE BOARD OF ELECTIONS 
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CERTIFICATE OF SERVICE 

 

 I, Paul M. Cox, General Counsel for the State Board of Elections, today caused the 

forgoing document to be served on the following Petitioner via email: 

Carol L. Snow 

6281 Jenkins Rd 

Morganton, NC 28655 

cls28655@gmail.com 

  

This 6th day of December, 2023. 

 

______________________________ 

Paul M. Cox 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

Case No. 5:24-CV-00547-M 

REPUBLICAN NATIONAL COMMITTEE 
and NORTH CAROLINA REPUBLICAN 
PARTY, 

Plaintiffs, 

v. 

NORTH CAROLINA STATE BOARD OF 
ELECTIONS, et al., 

Defendants, 

and 

DEMOCRATIC NATIONAL 
COMMITTEE, 

Intervenor Defendant. 

ORDER 

This matter comes back to the court after the United States Court of Appeals for the Fourth 

Circuit reversed this court's order remanding Count 2 of Plaintiffs' Complaint to state court and 

remanded the matter (to this court). Republican National Committee and North Carolina 

Republican Party v. North Carolina State Board of Elections et al., No. 24-2044 (4th Cir. Oct. 29, 

2024), ECF. No. 66 at 4-5; see also DE 72 (mandate taking effect Nov. 21, 2024). The Fourth 

Circuit concluded that this court possesses federal question jurisdiction over Count 2, as well as 

removal jurisdiction under 28 U.S.C. § 1443(2). Id. at 5. 

The court accepts subject matter jurisdiction, as ordered. Defendants' motion to dismiss 

[DE 30] remains partially pending as to Count 2, Plaintiffs' state constitutional claim. The 
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Democratic National Committee ("DNC") filed a memorandum in support of Defendants' motion, 

DE 48, and Plaintiffs opposed the motion, DE 50. The court has previously considered these 

filings and held a hearing on them. DE 57. With that background, the court finds that Defendants' 

motion to dismiss Count 2 should be denied, for the following reasons: 

• Defendants contend that Plaintiffs' "threadbare allegations" of vote dilution "cannot 

survive a motion to dismiss." DE 31 at 22. The court disagrees. Plaintiffs have alleged 

(1) that Defendants improperly permitted 225,000 individuals to register to vote in North 

Carolina, (2) that some subset of those 225,000 individuals are ineligible to vote, and (3) 

that ineligible voters will vote in future elections and dilute the votes of eligible voters. DE 

1-3 at 3-4, 11, 15-17, 20. These allegations based on Plaintiffs' "information and belief' 

are sufficient at this stage because "the necessary information" to substantiate them "lies 

within defendants' control." Kareem v. Haspel, 986 F.3d 859, 866 (D.C. Cir. 2021); 

accord lnnova Hosp. San Antonio, Ltd. P'ship v. Blue Cross & Blue Shield of Georgia, 

Inc., 892 F.3d 719, 730 (5th Cir. 2018) ("when discoverable information is in the control 

and possession of a defendant, it is not necessarily the plaintiffs responsibility to provide 

that information in her complaint"); cf Arista Recs., LLC v. Doe 3, 604 F.3d 110, 120 (2d 

Cir. 2010) (holding that plaintiff may make allegations upon information and belief"where 

the belief is based on factual information that makes the inference of culpability 

plausible"); 

• Defendants assert that Plaintiffs' equal protection claim "is [] foreclosed by a wealth of 

case law," in that "[f]ederal courts have routinely rejected [federal] equal-protection claims 

... grounded in vote dilution." DE 31 at 24. This assertion is unpersuasive because 

Plaintiffs' constitutional claim arises under North Carolina's Constitution. See Cooper v. 

2 
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State of Cal., 386 U.S. 58, 62 (1967) (acknowledging "State's power to impose higher 

standards [for analogous state constitutional provisions] than [those] required by the 

Federal Constitution if it chooses to do so"); see also Deminski on behalf of C.E.D. v. State 

Bd. of Educ., 377 N.C. 406,413, 858 S.E.2d 788, 793 (2021) (plaintiff pleads a colorable 

state constitutional claim where theory represents "a reasonable and logical extension or 

modification of the current law"); 

• The DNC argues that Plaintiffs' equal protection claim is not cognizable, citing Harper v. 

Hall, 384 N.C. 292, 886 S.E.2d 393 (2023). DE 48 at 19. But that case merely held that 

partisan gerrymandering does not violate the state Equal Protection Clause because it does 

not implicate "the one-person, one-vote standard." Harper v. Hall, 384 N.C. 292, 367, 886 

S.E.2d 393, 441 (2023). Harper is inapposite in the context of a vote dilution claim 

premised on a theory of dilution by ineligible voters, not eligible voters of another political 

party; 

• The DNC contends that ''the NVRA precludes states from removing people from the voter 

rolls as plaintiffs request." DE 48 at 20. This contention may be correct, based on a recent 

opinion from the Fourth Circuit. See Virginia Coalition for Immigrant Rights v. Beals, 

Case No. 24-2071, at 3-4 (4th Cir. Oct. 27, 2024), ECF No. 22; but see Beals v. VA Coal. 

for Immigrant Rts., No. 24A407, 2024 WL 4608863, at *l (U.S. Oct. 30, 2024) (staying 

4th Circuit's order pending appeal and petition for certiorari). But that would be a reason 

to deny Plaintiffs a particular form of relief, not to dismiss their constitutional claim 

outright. See Fed. R. Civ. P. 8(a)(3) (pleading must contain "a demand for the relief sought, 

which may include relief in the alternative or different types of relief'); 

3 
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• The DNC asserts that Purcell v. Gonzalez, 549 U.S. 1 (2006) prohibits granting Plaintiffs 

relief in connection with the most recent election. DE 48 at 28. Again, this assertion has 

merit, but not in the context of a motion to dismiss, particularly where Plaintiffs also seek 

prospective relief unconnected with the most recent election. See DE 1-3 at 21 (seeking 

"court-approved plan ... to ensure future compliance with state law and HA VA"); and 

• Both Defendants and the DNC argue that the doctrine of laches bars Plaintiffs' claim. DE 

3 at 12-15; DE 48 at 26-28. But for that affirmative defense to apply, the plaintiffs delay 

in bringing suit "must have worked to the disadvantage, injury or prejudice of the person 

seeking to invoke" the defense. Stratton v. Royal Bank of Canada, 211 N.C. App. 78, 89, 

712 S.E.2d 221, 231 (2011 ). Plaintiffs in this action are not going to obtain any relief in 

connection with the most recent election. But as the court noted at the October 17 hearing, 

there will be future elections. The alleged improprieties Plaintiffs have raised in their 

Complaint will persist. To the extent Plaintiffs delayed in bringing this suit, that delay will 

not operate to the prejudice of Defendants or the DNC because the outcome of this suit will 

have no bearing on the most recent election. 

Defendants' motion to dismiss [DE 30] is DENIED IN PART as to Count 2. That claim 

shall proceed, and this matter is referred to Magistrate Judge Robert B. Jones, Jr. for entry of a 

scheduling order. 

SO ORDERED this '2.) day of November, 2024. 

212-m,...,&--z-
RICHARD E. MYERS II 
CHIEF UNITED STATES DISTRICT JUDGE 
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STATE OF NORTH CAROLINA  

WAKE COUNTY 

 

BEFORE THE STATE BOARD OF ELECTIONS 

 

 

 

IN RE ELECTION PROTESTS OF 

JEFFERSON GRIFFIN, ASHLEE 

ADAMS, FRANK SOSSAMON, AND 

STACIE McGINN 

 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

DECISION AND ORDER 

 

At a public meeting held on December 11, 2024, the State Board of Elections (“State 

Board”) considered election protests filed by four candidates in the 2024 General Election: 

Jefferson Griffin, a Republican candidate for associate justice of the Supreme Court of North 

Carolina; Ashlee Adams, a Republican candidate for N.C. Senate District 18; Stacie McGinn, a 

Republican candidate for N.C. Senate District 42; and Frank Sossamon, a Republican candidate 

for N.C. House District 32 (collectively, the “Protesters”). The Board consolidated the protests 

filed by these candidates for its decision, because they all involve the same sets of legal issues. 

Upon consideration of the protest materials submitted by the Protesters; the briefs 

submitted by the Protesters, opposing candidates, and other interested parties; the oral argument 

presented to the State Board by counsel for the candidates; and the matters upon which judicial 

notice was taken, the Board concluded that the protests did not substantially comply with the 

service requirements and did not establish probable cause to believe that a violation of election 

law or irregularity or misconduct occurred in the protested elections. The Board therefore 

dismisses these protests. 
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I. BACKGROUND 

  On November 19, 2024, the Protesters filed over 300 protests across the state challenging 

the apparent results of their elections. After the county boards of elections conducted recounts in 

all of these contests, the final canvassed results are as follows: 

CONTEST CANDIDATE PARTY 
BALLOT 

COUNT 
PERCENT 

Supreme Court Associate Justice Allison Riggs DEM 2,770,412 50.01% 

  Jefferson G. Griffin REP 2,769,678 49.99% 

NC Senate District 18 Terence Everitt DEM 59,667 48.47% 

  Ashlee Bryan Adams REP 59,539 48.36% 

  Brad Hessel LIB 3,906 3.17% 

NC Senate District 42 Mrs. Woodson Bradley DEM 62,260 50.08% 

  Stacie McGinn REP 62,051 49.92% 

NC House District 32 Bryan Cohn DEM 21,215 48.95% 

  Frank Sossamon REP 20,987 48.42% 

  Ryan Brown LIB 1,140 2.63% 

  

Protests were filed in almost every county in the state.1 Those protests are based on six 

categories of allegations that certain general election voters’ ballots were invalid. Those six 

categories and the number of voters challenged per category are: 

 
1 The legislative candidates filed protests in only those counties within the jurisdiction of their 

legislative contests. 
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1. Ballots cast by registered voters whose voter registration database records contain neither 

a driver’s license number nor the last-four digits of a social security number—60,273 

voters challenged; 

2. Ballots cast by overseas citizens who have not resided in North Carolina but whose 

parents or legal guardians were eligible North Carolina voters before leaving the United 

States—266 voters challenged; 

3. Ballots cast by military or overseas citizens under Article 21A of Chapter 163, when 

those ballots were not accompanied by a photocopy of a photo ID or ID Exception 

Form—1,409 voters challenged;2  

4. Ballots cast by voters who were serving a felony sentence as of Election Day—240 voters 

challenged; 

5. Ballots cast by voters who were deceased on Election Day—156 voters challenged; and 

6. Ballots cast by voters who registration was denied or removed—572 voters challenged.3 

Across all counties and among the four Protesters, the protests alleging the same category 

of allegedly ineligible voters are structured and pleaded in the same fashion. The only 

differences among county protests of the same category are the identities of the voters being 

 
2 Griffin has sought to add voters to the second and third protest categories in supplemental 

filings submitted after the deadline to file an election protest. See G.S. § 163-182.9(b)(4). 

Because the Board determines these protests are legally deficient, it need not determine whether 

such supplementations are allowable under the General Statutes and Administrative Code. 

3 Some challenged voters are included in multiple protests filed in the same county. For instance, 

voters removed after dying before Election Day may be in both the deceased and removed 

protests. Additionally, Griffin has withdrawn his protests in a few counties. Accordingly, while 

these last three types of protests together appear to total 968 voters, in actuality they involve a 

combined 817 voters. 
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challenged—i.e., only voters registered in the county receiving the protest are part of a protest 

that the county board received. 

On Wednesday, November 20, 2024, the State Board held a meeting, noticed on an 

emergency basis under N.C.G.S. § 143-318.12, to consider whether to take jurisdiction over 

some of the protests, which the State Board may do under N.C.G.S. § 163-182.12. The Board 

voted unanimously to take jurisdiction over the first three categories of protests, which presented 

legal questions of statewide significance. The Board instructed the county boards of elections to 

retain jurisdiction to consider the remaining three categories of protests, which were focused on 

individual, fact-specific determinations of voter eligibility.  

Currently, the last three categories of protests are at various stages in the election protest 

process, with some still pending with and yet to be finally decided by the county boards, some 

having been decided with no timely appeal, some that are subject to appeal, and some that have 

been withdrawn by the Protester.  

This decision concerns the first three categories of election protests. 

II. STANDARD OF DECISION 

The State Board assumed jurisdiction over these protests pursuant to its authority under 

N.C.G.S. § 163-182.12, which states, in relevant part: 

The State Board of Elections may consider protests that were not filed in 

compliance with G.S. 163-182.9, may initiate and consider complaints on 

its own motion, may intervene and take jurisdiction over protests pending 

before a county board, and may take any other action necessary to assure 

that an election is determined without taint of fraud or corruption and 

without irregularities that may have changed the result of an election.  

 

When a protest is filed with a county board, the county board must first hold a 

“preliminary consideration” meeting. N.C.G.S. § 163-182.10(a). At that meeting, before a protest 
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may advance to an evidentiary hearing on the allegations, the county board must first “determine 

whether the protest substantially complies with G.S. 163-182.9 and whether it establishes 

probable cause to believe that a violation of election law or irregularity or misconduct has 

occurred.” Id. Only if a protest satisfies both of these requirements will it advance to an 

evidentiary hearing. Id. 

The first preliminary consideration requirement considers whether the protest satisfied 

the filing requirements in N.C.G.S. § 163-182.9. These requirements include the deadline by 

which a protest must be filed, how the protest must be filed, and the use of the State Board’s 

election protest form, which is promulgated in an administrative rule, 08 NCAC 02 .0111, 

pursuant to a statutory mandate for the State Board to “prescribe forms for filing protests.” 

N.C.G.S. § 163-182.9.  

The second preliminary consideration requirement considers whether the substance of the 

protest meets the pleading threshold to advance to a hearing—“whether it establishes probable 

cause to believe that a violation of election law or irregularity or misconduct has occurred.” 

N.C.G.S. § 163-182.10(a)(1). This standard involves both legal and factual questions. Legally, 

the Board must decide whether the claims made in the protest are actionable via a protest as a 

matter of law—whether the allegations even amount to a violation, irregularity, or misconduct in 

the conduct of the election. If so, the Board must decide whether the factual allegations and 

evidence attached to the protest establish probable cause to believe that the alleged violation, 

irregularity, or misconduct actually occurred. 

Probable cause is a commonsense, practical standard: Is the material submitted by the 

protester sufficient for a reasonable and prudent person to believe that election law violations, 

irregularities, or misconduct occurred in the conduct of the election. It does not mean that such a 
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belief is necessarily correct or more likely true than false. A probability of an irregularity in the 

conduct of the election is sufficient. See Adams v. City of Raleigh, 245 N.C. App. 330, 336–37, 

782 S.E.2d 108, 113–14 (2016). 

The General Statutes are not clear whether the State Board must conduct preliminary 

consideration, which is prescribed for county board protest procedures in N.C.G.S. § 163-182.10, 

when the State Board exercises jurisdiction over a protest in the first instance under N.C.G.S. § 

163-182.12. Nonetheless, the State Board adopts this established preliminary consideration 

procedure with regard to these protests, in the interest of the efficient administration of justice. 

III. ANALYSIS 

The protests at issue were not served on affected voters in accordance with law. Additionally, 

each of the three categories of protests is legally deficient. The protests are therefore dismissed. 

A. Service of Protests on Challenged Voters4 

The Board first concludes that the Protesters failed to serve the registered voters they 

seek to challenge in their protests in a manner that would comply with the North Carolina 

Administrative Code and be consistent with the requirements of constitutional due process. 

When a board of elections conducts its preliminary consideration of a protest filing, it is 

tasked with first determining “whether the protest substantially complies with G.S. 163-182.9.” 

N.C.G.S. § 163-182.10(a)(1). That statute requires certain information to be contained within the 

protest filing (i.e., identification of the protestor, the basis of the protest, and the remedy 

 
4 A small number of the protests encompassed within this order may not have been timely filed 

under G.S. § 163-182.9(b)(4), including all of Adams’s protests and the Griffin protests filed in 

Moore, Orange, and Richmond counties. Nonetheless, the Board does not need to decide whether 

they were timely or whether the Board would exercise its jurisdiction under G.S. § 163-182.12 to 

consider such untimely protests, as it is dismissing these protests for other reasons. 
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requested), while also stating the following: “The State Board of Elections shall prescribe forms 

for filing protests.” N.C.G.S. § 163-182.9(c).  

The State Board has promulgated such a form in the administrative code at 08 NCAC 02 

.0111. This rule, which carries the force of law, makes clear the protestor’s responsibilities in 

completing, filing, and serving the form. The Board promulgated this rule in 2020 under its 

specific statutory authority to do so under N.C.G.S. §§ 163-182.9(c) and 163-182.10(e), and 

under its general statutory authority for rulemaking under N.C.G.S. § 163-22(a).  

Any voters whose right to vote is called into question by the protest are “affected parties” 

who must be served with copies of all protest filings, as follows: 

You must serve copies of all filings on every person with a direct stake in the 

outcome of this protest (“Affected Parties”). . . . If a protest concerns the eligibility 

or ineligibility of particular voters, all such voters are Affected Parties and must 

be served. Address information for registered voters is available from the county 

board of elections or using the Voter Lookup at www.ncsbe.gov.  

 

08 NCAC 02 .0111 (emphasis added).  

The rule provides the following instruction for how and when to serve the protest filings: 

Materials may be served by personal delivery, transmittal through U.S. Mail or 

commercial carrier service to the Affected Party’s mailing address of record on file 

with the county board of elections or the State Board, or by any other means 

affirmatively authorized by the Affected Party. . . . Service must occur within one 

(1) business day of filing materials with the county board of elections. If service is 

by transmittal through the U.S. Mail or commercial carrier service, service will be 

complete when the properly addressed, postage-paid parcel is deposited into the 

care and custody of the U.S. Mail or commercial carrier service. It is [the 

protester’s] responsibility to ensure service is made on all Affected Parties. 

 

Id. (emphasis added).  

The question at hand is whether the Protesters’ method of service satisfies the 

requirement in 08 NCAC 02 .0111 to “serve” the voters with “copies of all filings.”  

--
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i. Method of service used by the Protesters 

The Protesters did not personally deliver physical copies of the filings to the voters or 

mail physical copies of the filings to the voters’ address in their voter registration record. Instead, 

the Protesters mailed a postcard, with the sender identified as the North Carolina Republican 

Party, and this message: “your vote may be affected by one or more protests filed in relation to 

the 2024 General Election,” and an instruction to scan a QR code5 to view the protest filings. The 

postcard does not inform the voter that it is Griffin, Adams, McGinn, or Sossamon protesting,  

that they are challenging the voter’s eligibility to vote, or include the text of the link that the QR 

code points to (https://www.nc.gop/griffin_protest). This means that the method of service used 

by Griffin requires a recipient to somehow know this postcard is intended to be a legal 

document, and to trust the card is not a scam6 or junk mail. The voter must also have a 

smartphone and know how to scan a QR code.7 There is no other way from the face of the 

postcard for the recipient voter to know what website to visit to obtain access to the information 

and materials necessary to know the nature of the proceeding and how the voter is affected by it. 

 
5 “QR codes (or Quick Response codes) are two-dimensional codes that you can scan with a 

smartphone. The code contains information, usually a site address, and once you scan it, the code 

connects you with a resource on the web.” Introduction to QR codes, Digital.gov, available at 

https://digital.gov/resources/introduction-to-qr-codes/ (last visited December 9, 2024).  

6 While generally useful and increasingly more common, the federal government has made clear 

that there can be security issues with using QR codes, because “[c]ybercriminals can tamper with 

QR codes, replacing them altogether with QR code stickers or interfering with the link that’s 

embedded in the code.” Introduction to QR codes, Digital.gov (referring to guidance from the 

Federal Bureau of Investigations in 2022). 

7 See Symbology Innovations, LLC v. Lego Sys., 158 F. Supp. 3d 916, 922 (E.D. Va. 2017) (“To 

access information stored in the QR code, a consumer must have a QR code reader application 

(“app”) installed on the consumer’s smart phone. When presented with a QR code, the consumer 

opens the app, which activates the smartphone’s camera to scan the QR code. The app then 

processes the QR code, decodes its message, and uses the encoded URL to access the online 

content sought by the consumer.” (citations omitted)). 
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If the voter has a smartphone and knows how to scan the QR code, then they will be 

taken to a website, on the browser app of their smartphone, hosted by the North Carolina 

Republican Party containing links to the hundreds of protests filed by all four of the Protesters.8 

Despite the postcard informing the voter to “check under the county in which you cast a ballot to 

see what protest may relate to you,” only the Griffin protest is organized by county. The Adams 

protest filing links include names of counties that may clue in a voter that they must be registered 

to vote in that county to be subject to that particular protest, but the six McGinn protest filing 

links and five Sossamon protest filing links contain no such information. Again, the postcard 

does not inform the voter which candidate is challenging their eligibility, so a voter would need 

to review the Griffin, Adams, McGinn, and Sossamon protest filings to determine whether they 

are affected, and then choose from among the several categories of protests listed. All this must 

be done on the browser app of a voter’s smartphone if they have one. 

Once a voter has located which of the hundreds of protest filings linked on the website 

might include them, they must then peruse the filings, on their smartphone, to locate their name 

in printouts of spreadsheets attached to a protest filing. These attachments do not list voters 

alphabetically and, depending on the basis of the protest, may contain hundreds of names across 

numerous pages. Take for instance the Lee County protests filed by Griffin. The “Incomplete 

Voter” protest alone contains almost 200 voters’ names across five pages,9 with another 10 

 
8 Screenshots of the website as displayed on a smartphone are in Attachment A to this decision. 

9 A screenshot of the spreadsheet listing voters’ names for this protest as displayed on a 

smartphone is in Attachment A to this decision. 
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voters challenged across three other protest filings.10 A Lee County voter in receipt of Griffin’s 

postcard would have to read through every line of text in the spreadsheets attached to these four 

protests to determine if their name is on one or more of the lists of voters challenged by Griffin, 

as well as the other protests listed on the website. And even if the voter finds their name, in most 

instances the only way to confirm the name listed refers to them would be to look up their NCID 

number or voter registration number (VRN) on their voter registration card (if they have ready 

access to it) or voter profile on the State Board’s website.11 This is because the only demographic 

information listed on the spreadsheet for most of the protests is the voter’s name and those 

identifier numbers, which are only relevant for administrative election purposes and are 

generally not know by a voter. The face of the protest form likewise does not contain any 

challenged voter’s demographic information. 

ii. Compliance with the service requirements  

 

The method of service employed here does not comport with the plain text of the rule or 

the constitutional due-process requirements to serve an affected party.  

First, a straightforward reading of the instructions in 08 NCAC 02 .0111 make it clear 

that the “materials” to be served through personal delivery or as a “parcel” in the mail are 

physical “copies of all filings.”  

This plain reading of the rule makes even more sense when considering how service is 

typically made in other contexts. For example, service of process on a natural person (i.e., a 

 
10 Copies of all protests filed by Griffin, including those that may have been late or not actually 

received by a county, are available on the State Board’s website at: 

https://dl.ncsbe.gov/?prefix=Legal/Nov%202024%20Protests/Griffin/.  

11 Available at: https://vt.ncsbe.gov/RegLkup/.  
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person, not a corporation) in a civil lawsuit must be done by “delivering a copy of the summons 

and of the complaint” to person, or their agent, by “leaving copies thereof” at the person’s home, 

by “mailing a copy of the summons and of the complaint” by certified mail or through a 

designated delivery service. N.C.G.S. § 1A-1, Rule 4(j)(1) (emphasis added). As another 

example, when documents other than the summons and complaint must be served directly on a 

party to a civil lawsuit, service must be done as provided in Rule 4, or by “delivering a copy to 

the party,” which means physically “handing it to the party,” or by “mailing a copy to the party 

at the party’s last known address,” or by email “if the party has consented to receive e-mail 

service in the case at a particular e-mail address, and a copy of the consent is filed with the court 

by any party.” N.C.G.S. § 1A-1, Rule 5(b)(2) (emphasis added). There is no North Carolina 

statute or rule that authorizes service of a document to be made by directing a recipient to a 

website through a QR code located on a postcard mailed in lieu actually including the document 

required to be served. This is especially important here because the postcard never states clearly 

that the recipient’s right to vote is being challenged. 

 Second, the method of service employed by the Protesters violates the constitutional due 

process rights of the affected voters. 

Election protests are quasi-judicial proceedings. Bouvier v. Porter, 386 N.C. 1, 12, 900 

S.E.2d 838, 848 (2024). When a board of elections proceeds in its quasi-judicial capacity, the 

due process rights of the participants must be protected. See Rotruck v. Guilford Cty. Bd. of 

Elections, 267 N.C. App. 260, 265, 833 S.E.2d 345, 349 (2019) (applying Coastal Ready-Mix 

Concrete Co. v. Bd. of Comm’rs, 299 N.C. 620, 265 S.E.2d 379 (1980), in reviewing a voter 

registration challenge heard before a county board of elections). This protection is particularly 

important when the election protest challenges the eligibility of voters to vote in the protested 
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contest, because a successful protest will mean the discarding of their votes. Voters have a 

constitutionally protected liberty interest in their right to vote. See Democracy N.C. v. N.C. State 

Bd. of Elections, 476 F. Supp. 3d 158, 227 (M.D.N.C. 2020). 

At a minimum, due process requires “notice and opportunity for hearing appropriate to 

the nature of the case.” Mullane v. Cent. Hanover Bank & Tr. Co., 339 U.S. 306, 313, 70 S. Ct. 

652, 656-57 (1950); see McMillan v. Robeson Cty., 262 N.C. 413, 417, 137 S.E.2d 105, 108 

(1964) (incorporating these procedural due process requirements through the “law of the land” 

and “due process of law” provisions of the North Carolina Constitution.). “This right to be heard 

has little reality or worth unless one is informed that the matter is pending and can choose for 

himself whether to appear or default, acquiesce or contest.” Mullane, 339 U.S. at 314, 70 S. Ct. 

at 657.  

“An elementary and fundamental requirement of due process in any proceeding which is 

to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise 

interested parties of the pendency of the action and afford them an opportunity to present their 

objections.” Id. at 314, 70 S. Ct. at 657 (cleaned up); see In re Appeal of McElwee, 304 N.C. 68, 

81, 283 S.E.2d 115, 123 (1981) (applying Mullane). “[W]hen notice is a person’s due, process 

which is a mere gesture is not due process. The means employed must be such as one desirous of 

actually informing the absentee might reasonably adopt to accomplish it. The reasonableness and 

hence the constitutional validity of any chosen method may be defended on the ground that it is 

in itself reasonably certain to inform those affected, or, where conditions do not reasonably 

permit such notice, that the form chosen is not substantially less likely to bring home notice than 

other of the feasible and customary substitutes.” Mullane, 339 U.S. at 315, 70 S. Ct. at 657–58 

(cleaned up). 
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The Protesters’ chosen method of service is not reasonably calculated under the 

circumstances to inform the challenged voters as to what action is pending, nor does it provide 

enough information for the voters to determine what they can even do about it. Instead, the 

postcard with a QR code method can reasonably be described as a “mere gesture” at providing 

the voters with notice. After all, not every voter will even have a smartphone or the wherewithal 

for scanning the QR code, or be trusting enough of an unsolicited postcard mailing from a 

political party to even follow that QR code. And the wording of the postcard is so vague that it is 

unlikely to clearly inform the recipient that a legal proceeding has been filed against them. For 

those voters who happen to understand that the postcard is notifying them that a legal proceeding 

has been filed against them, and who are trusting and savvy enough to follow the QR code on 

their smartphone, they still have to engage in a needle-in-a-haystack effort to locate what has 

been alleged about them and by whom, and what is the authority underlying the legal proceeding 

which would perhaps give them an indication of how and whether they can respond. The method 

of service chosen here is substantially less likely to give the voters notice than any other 

customary alternatives.  

As Griffin notes in his brief, the Supreme Court of North Carolina has observed that the 

election protest process is supposed to be “simple so that everyone, not just lawyers, can use it.” 

Bouvier v. Porter, 386 N.C. 1, 4, 900 S.E.2d 838, 843 (2024).12 The applicable rule is quite 

simple when it comes to service of the protest filings on affected parties. And following its 

direction would indeed ensure that the affected party receives adequate notice of the proceedings. 

Yet, instead of simply mailing to each voter a physical copy of the filing that is actually 

 
12 This notion should apply to not only the people bringing the protest, but obviously, for those 

who may have their votes stripped through the protest, as well. 
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applicable to the voter, the Protesters chose to have their political party send each of voters they 

have challenged on a journey that would likely leave many of the voters wishing they had a 

digital-age Lewis and Clark to lead the way.  Accordingly, the Protesters have failed to meet this 

“elementary and fundamental requirement of due process” with their chosen method of service. 

Mullane, 339 U.S. at 314, 70 S. Ct. at 657. 

In sum, the Protesters have failed to show substantial compliance with the requirement of 

08 NCAC 02 .0111 to “serve” the voters they are challenging with “copies of all filings,” and 

their decision to employ the postcard QR code method of service was not reasonably certain to 

inform the affected voters of the matter such that they could choose for themselves how to 

respond. 

For these reasons, the State Board concludes, by a vote of 3 to 2, that the protests were 

not properly served on affected parties required to receive service of copies of the protest filings 

and therefore do not substantially comply with N.C.G.S. § 163-182.9. The Board will 

nonetheless address the remaining aspects of preliminary consideration review, because the 

General Statutes call for reviewing the protest for both procedural compliance and probable 

cause at the preliminary consideration stage. See N.C.G.S. § 163-182.10(a)(1) (“If the board 

determines that one or both requirements are not met, the board shall dismiss the protest.” 

(emphasis added)). 

B. Alleged Incomplete Registrations  

The protests regarding allegedly incomplete voter registration forms fail to establish 

probable cause that a violation, irregularity, or misconduct in the election, that is actionable via a 

post-election protest, has occurred. 
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The Protesters filed a series of protests across the state which challenged the eligibility of 

over 60,000 voters who cast ballots in the November 2024 general election and whose electronic 

voter registration database records displayed neither a driver’s license number nor the last four 

digits of a social security number. The Protesters conclude that these voters never submitted 

either of these numbers when registering to vote. Accordingly, the Protesters request that these 

voters’ ballots be removed from the official count, or, if the voters submit the missing 

information in some post-canvass information-gathering procedure yet to be devised, their vote 

may count. 

i. Factual basis for the protests 

 

As an initial matter, the Protest filings include insufficient allegations and evidence to 

establish probable cause to believe that their challenged voters failed to provide one of these 

identification numbers on their voter registration application. 

The Protesters and their affiant in support of their protest filings make the factual 

assumption that a list of voters who lack certain data in the voter registration database record 

never provided that data. As their affiant states, to produce their list, they requested a list of 

voters who “do not contain data in one or more of the following data fields: (1) Driver’s License 

Number; or (2) Last Four Digits of Social Security Number.” It requires a factual inference to 

then conclude that the absence of these data elements in a database means that a voter’s 

registration application was incomplete when submitted. It would be an unwarranted inference, 

based on the language of our statutes and prior Board decisions on this issue. 

First, a voter who submits a registration application without one of these identification 

numbers because they do not have one is nonetheless allowed to register to vote, despite their 

form lacking these numbers. See N.C.G.S. § 163-82.4(b) (“The State Board shall assign a unique 
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identifier number to an applicant for voter registration if the applicant has not been issued either 

a current and valid drivers license or a social security number.”); see also 52 U.S.C. § 

21083(a)(5)(ii) (similar). 

Second, when a registrant provides one of these numbers but the number does not 

validate through a database match among different government databases, their voter registration 

database record will lack such a number. When a person submits a voter registration application 

with a driver’s license number or the last four digits of a social security number, the county 

board must attempt to validate that number using N.C. Division of Motor Vehicles (NCDMV) 

and Social Security Administration databases. See N.C.G.S. § 163-82.12(6)–(9). If that number 

does not validate, then the person must be informed of that fact and offered an alternative means 

of confirming their identity before they first vote. Id. §§ 163-82.12(9), 163-166.12(d). They may 

do so by presenting a “current and valid photo identification,” or a “copy of one of the following 

documents that shows the name and address of the voter: a current utility bill, bank statement, 

government check, paycheck, or other government document.” Id. § 163-166.12(a), (d). 

Unvalidated identification numbers are not retained in a voter’s registration record. See In re: 

HAVA Complaint of Joanne Empie, N.C. State Bd. of Elections, at 7 (Nov. 11, 2024) (“Once that 

happens, the database removes the unverified driver’s license number or last four digits of a 

social security number from the electronic registration record, although the data is still retained 

elsewhere within the system.”).13 

 
13 Available at 

https://s3.amazonaws.com/dl.ncsbe.gov/HAVA%20Administrative%20Complaints/2024-08-

07%20Empie/ED%20Recommendation%20-%20HAVA%20Complaint%20Decision%20-

%20Empie.pdf. The State Board takes judicial notice of its prior decisions on the issue of 

identification numbers on voter registration applications. Such notice was announced at the State 
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Accordingly, it would be an unwarranted inference to conclude that the lack of numbers 

in a voter registration database field for a driver’s license number or last four digits of a social 

security number means that the person registered to vote without providing one of these 

numbers, despite having such a number. The Protesters offer no reason in their protest papers to 

conclude that any of the voters they are challenging fall outside these categories. The Protests 

therefore lack sufficient factual enhancement to establish probable cause to believe a violation of 

law, irregularity, or misconduct in the conduct of the election has occurred, even assuming what 

has been alleged is such a violation. N.C.G.S. § 163-182.10(a)(1). 

ii. Legal basis for the protests 

Even assuming the facts alleged and the affidavit accompanying the protests established 

probable cause to believe some voters registered without providing their identification numbers 

and they actually possessed such numbers, the fact that these registered voters cast ballots is not 

a violation, irregularity, or misconduct in the conduct of the election, for the following reasons. 

a. Previous decisions foreclose these protests. 

The legal requirement to require one of these identification numbers derives from federal 

law, and the complained-of issue has been remedied consistent with federal law. 

No provision of North Carolina law clearly states that a county board may not process a 

registration application from a voter who does not provide one of these identification numbers. 

The General Statutes provide that the voter registration form must “request” this information. 

N.C.G.S. § 163-82.4(a). It requires an inference, based on the fact that specific other items are 

 

Board’s December 11, 2024, meeting where the Board received argument from Protesters’ and 

Respondents’ counsel, and counsel were offered an opportunity to object to such notice. No 

objection was raised. 
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referred to as “optional” in the statute, to conclude that the absence of such “request[ed]” 

information on a voter registration application requires a county board to reject a person’s 

registration application as a matter of state law, as the Protesters contend. They perhaps draw 

that inference from another subsection of the same statute, subsection (f), which states, “If the 

voter fails to complete any required item on the voter registration form but provides enough 

information on the form to enable the county board of elections to identify and contact the voter, 

the voter shall be notified of the omission and given the opportunity to complete the form at least 

by 5:00 P.M. on the day before the county canvass as set in G.S. 163-182.5(b).” (Emphasis 

added.) But it’s a question-begging argument to assert that the “request[ed]” identification 

numbers identified in subsection (a) of this statute is a “required item” under subsection (f), 

simply because subsection (f) refers indiscriminately to a “required item” on the form. 

To be sure, the State Board considers this a required item, not because of state law, but 

because of federal law. Since 2004,14 the federal Help America Vote Act (HAVA) has prohibited 

a state from processing a voter registration application without one of these numbers, if the voter 

has one. 52 U.S.C. § 21083(a)(5)(A). But this Board and a federal court, examining this very 

issue prior to and during this election, determined that any previous failure to implement this 

federal requirement cannot be held against already-registered voters casting ballots in this 

election, as explained below.  

After receiving a HAVA administrative complaint in 2023 seeking a similar remedy 

based on the alleged registration of voters who did not provide these numbers despite having 

them, this Board determined that retroactively requiring this information of registered voters was 

 
14 Or 2006, depending on a federal waiver. See 52 U.S.C. § 21083(d)(1). 
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a remedy not authorized by HAVA. In re: HAVA Complaint of Carol Snow, N.C. State Bd. of 

Elections, at 4 (Dec. 6, 2023).15 In its determination, the Board noted that “the law’s purpose of 

identifying the registrant upon initial registration is already accomplished because any voter who 

did not provide a driver’s license number or the last four digits of a Social Security number 

would have had to provide additional documentation to prove their identity before being allowed 

to vote, by operation of the separate provision of HAVA . . . . In other words, no one who lacked 

this information when registering since the enactment of HAVA would have been allowed to 

vote without proving their identity consistent with HAVA.” Id. at 4–5. 

That separate provision of HAVA states that a new voter registration applicant must 

provide an alternative form of identification before or upon voting for the first time, if the state 

did not have a system complying with the requirement to collect a driver’s license number or last 

four digits of a social security number. See 52 U.S.C. § 21083(b)(1)–(3). Those alternative forms 

of identification, as discussed already, include “a current and valid photo identification,” or “a 

copy of a current utility bill, bank statement, government check, paycheck, or other government 

document that shows the name and address of the voter.” Id. § 21083(b)(2)(A)(i)–(ii). North 

Carolina’s election officials refer to these alternative forms of identification as “HAVA ID.” As 

 
15 Available at 

https://s3.amazonaws.com/dl.ncsbe.gov/HAVA%20Administrative%20Complaints/2023-10-

06%20Snow/NCSBE%20HAVA%20Complaint%20Decision%20-%20Snow.pdf. The motion 

that the Board unanimously adopted at this hearing stated, “the State Board resolve[s] the HAVA 

complaint filed by Carol Snow by determining that a violation of Section 303 of HAVA could 

occur as a result of the voter registration application form failing to require an applicant to 

provide an identification number or indicate that they do not possess such a number, and that the 

appropriate remedy is the implementation of staff’s recommended changes to the voter 

registration application form and any related materials.” See Minutes of Meeting, N.C. State Bd. 

of Elections (Nov. 28, 2023), available at 

https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/State_Board_Meeting_Min

utes/2023%20SBOE%20Minutes/SBE%20Open%20Session%20Minutes%2011.28.23.pdf.  
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noted in this prior Board decision on the HAVA complaint, the boards of elections require voters 

without these numbers in their database record to provide HAVA ID before they can first cast a 

ballot. In re: HAVA Complaint of Carol Snow at 4–5. 

Prior to the General Election, the Republican National Committee and North Carolina 

Republican Party filed a lawsuit seeking the same relief sought by Protesters here. The federal 

district court for the Eastern District of North Carolina acknowledged the legal flaw in awarding 

such relief in the instant election, given that there had been no meaningful opportunity for the 

voters at issue to address any potential deficiency far enough in advance of the election to 

comply with the law. The court noted that it was a meritorious contention that equitable 

principles “prohibit[] granting Plaintiffs relief in connection with the most recent election.” 

Order at 4, Repub. Nat’l Comm. v. N.C. State Bd. of Elections, No. 5:24-cv-547 (Nov 22, 2024). 

The court further affirmed, when discussing the equitable doctrine of laches, that “Plaintiffs in 

this action are not going to obtain any relief in connection with the most recent election.” Id.  

Accordingly, to the extent there is a potential violation of HAVA involved in the 

registration of voters in the past, it was remedied consistent with a separate provision of HAVA, 

and a federal court has determined that no further remedy would be permissible for the current 

election. 

b. Protests cannot be used to remove ballots of eligible voters who did 

everything they were told to do to register. 

 

A violation, irregularity, or misconduct does not occur when a voter does everything the 

government requires of them to register, they possess the qualifications to vote, and they vote. 

Because the protests do not allege otherwise, they have failed to allege a protest that is actionable 

as a matter of law.  
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Assuming that the protests provide a sufficient basis to conclude that any of the 

challenged voters registered without providing an identification number and did not indicate that 

they lacked such numbers, the Protesters admit that it would not have been the voter’s fault that 

they were able to nonetheless register. They explain, correctly, that for a number of years and 

spanning multiple Board administrations, the voter registration form in North Carolina did not 

fully inform voters that these identification numbers were required to be submitted with the 

form. As the State Board concluded when considering the aforementioned HAVA complaint, “a 

violation of [HAVA’s requirement to gather these numbers during registration] could occur as a 

result of the current North Carolina voter registration application form failing to require an 

applicant to provide an identification number or indicate that they do not possess such a 

number.” In re: HAVA Complaint of Carol Snow, N.C. State Bd. of Elections, at 4 (Dec. 6, 

2023). The Board therefore ordered the form be changed in December 2023 and ordered that 

county boards be instructed that such numbers must be obtained before processing registrations 

going forward, unless the voter affirmed that they lacked these numbers. Id.  

With regard to already-registered voters, the Board explained that any voters who were 

able to register without providing one of the identification numbers would have been required to 

use HAVA’s alternative means of confirming their identity before voting: a current and valid 

photo identification, or a copy of a current utility bill, bank statement, government check, 

paycheck, or other government document that shows the name and address of the voter. See id. at 

4–5 (citing to 52 U.S.C. § 21083(b)(2)(A)). Moreover, in all elections since April 2023, all such 

voters, whether they had provided an identification number at registration or presented an 

alternative form of ID when they first voted, have be asked to provide a valid photo ID under 

state law to prove their identity during every election. N.C.G.S. § 163-166.16. 
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Accordingly, at best, the Protesters’ argument is that the voters they challenge did 

everything that was asked of them to prove their identity to register and vote, yet through an 

administrative error in the processing of registration forms, the boards of elections did not collect 

these voters’ driver’s license or last four digits of the social security number. Importantly, the 

Protesters do not allege that any of the challenged voters in this category lack the substantive 

qualifications to vote. This category of protests hinges only on alleged noncompliance with voter 

registration procedures. Under North Carolina law, however, this sort of challenge to an election 

is forbidden. 

 In a directly applicable case from the North Carolina Supreme Court, the court concluded 

that an error by election officials in the processing of voter registration cannot be used to 

discount a voter’s ballot. Woodall v. W. Wake Highway Com., 176 N.C. 377, 388, 97 S.E. 226, 

231 (1918). There, registrars failed to administer an oath to voters, which was a legal prerequisite 

to registration. The court held, 

A vote received and deposited by the judges of the election is presumed to 

be a legal vote, although the voter may not actually have complied entirely 

with the requirements of the registration law; and it then devolves upon 

the party contesting to show that it was an illegal vote, and this cannot be 

shown by proving merely that the registration law had not been complied 

with. 

 

Id. at 389, 97 S.E. at 232. The court further explained,  

Where a voter has registered, but the registration books show that he had 

not complied with all the minutiae of the registration law, his vote will not 

be rejected. Such legislation is not to be regarded as hostile to the free 

exercise of the right of franchise, and should receive such construction by 

the courts as will be conclusive as to a full and fair expression of the will 

of the qualified voters.  

 

Id. 
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The Supreme Court reaffirmed the holding in Woodall decades later in Overton v. Mayor 

& City Comm'rs of Hendersonville, 253 N.C. 306, 316, 116 S.E.2d 808, 815 (1960). The court 

stated,  

[A] statute prescribing the powers and duties of registration officers 

should not be so construed as to make the right to vote by registered voters 

depend upon a strict observance of the registrars of all the minute 

directions of the statute in preparing the voting list, and thus render the 

constitutional right of suffrage liable to be defeated, without the fault of 

the elector, by fraud, caprice, ignorance, or negligence of the registrars.  

 

Id. (quoting Gibson v. Bd. of Comm'rs, 163 N.C. 510, 513, 79 S.E. 976, 977 (1913)). 

Counsel for the Protesters offered no response to this directly applicable legal authority 

on which they had notice prior to the argument on these protests, even despite a Board member’s 

request during argument for the Protesters to rebut it. 

Not only does North Carolina law forbid this type of election protest, federal law also 

forbids it because it would violate substantive due process protections under the U.S. 

Constitution. 

In Griffin v. Burns, 570 F.2d 1065 (1st Cir. 1978), election officials in Rhode Island, 

believing the issuance of absentee ballots in party primaries was authorized, and acting in 

accordance with a practice that had existed for about seven years in the case of primaries, 

advertised and issued those ballots for use in a party primary. Id. at 1067. After the primary, the 

losing candidate for the first time questioned the statutory and constitutional authority of the 

election officials to issue and count the ballots. Id. After being denied relief by the state elections 

board, the Rhode Island Supreme Court invalidated those absentee ballots and quashed the 

certificate of nomination, finding “there is no constitutional or statutory basis for allowing 

absentee and shut-in voters to cast their votes in a primary election.” Id. at 1068. The prevailing 
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candidate then filed a lawsuit in federal court. The First Circuit found that the retroactive 

invalidation of the ballots cast constituted “broad-gauged unfairness” prohibited under 

substantive due process jurisprudence, because the “issuance of such ballots followed long-

standing practice; and in utilizing such ballots voters were doing no more than following the 

instructions of the officials charged with running the election.” Id. at 1075-76 (emphasis added).  

The Fourth Circuit has adopted the Griffin framework as “settled” law. Hendon v. N.C. 

State Bd. of Elections, 710 F.2d 177, 182 (4th Cir. 1983); see also Bennett v. Yoshina, 140 F.3d 

1218, 1226–27 (9th Cir. 1998) (adopting the Griffin framework and explaining, “a court will 

strike down an election on substantive due process grounds if two elements are present: (1) likely 

reliance by voters on an established election procedure and/or official pronouncements about 

what the procedure will be in the coming election; and (2) significant disenfranchisement that 

results from a change in the election procedures.”).  

Here, the protests are premised on voters not supplying their driver’s license or social 

security number when registering to vote, and the county boards of elections processing those 

forms. The grounds for the protest resulted from the State Board-produced voter registration 

form and past guidance from the State Board that would lead those counties to treat forms 

without such an identifier as requiring the voter to show a HAVA ID before voting rather than be 

considered incomplete. That is what the voters were informed to do to validly vote, and they 

relied on that information. Under these circumstances, to remove the ballots of any of these 

voters—whether automatically in resolution of the protest after hearing the evidence16 or upon 

 
16 Even if the State Board agreed with the Protesters that should voters’ ballots could be removed 

pursuant to the protest, before doing so, evidence would need to establish that each of these 

voters was actually registered after the effective date of HAVA without providing a driver’s 
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some post-canvass notice procedure involving the voters, as the Protesters suggest would be 

permissible—would result in “the kind of ‘broad-gauged unfairness’ that renders an election 

patently and fundamentally unfair.” Lecky v. Va. State Bd. of Elections, 285 F. Supp. 3d 908, 916 

(E.D. Va. 2018). As Chief Judge Myers of the Federal District Court for the Eastern District of 

North Carolina stated during oral argument over this same class of voters, “We certainly can’t be 

disenfranchising people who did what they were told to do who are eligible voters.” Transcript at 

64:7–9, Doc. 63, Repub. Nat’l Comm. v. N.C. State Bd. of Elections, No. 5:24-cv-547 (Oct. 20, 

2024).  Accordingly, regardless of whether state law permits this election protest to proceed, the 

federal constitution does not. 

c. Removing these voters’ ballots on this basis would violate the registration 

laws. 

 

To grant the Protesters the relief they request in these protests, moreover, would violate 

state and federal voter registration laws. Without question, these challenged voters are registered 

voters. State and federal statutes restrict the removal of voters from “the official list of eligible 

voters” in an election unless those voters do not meet the substantive qualifications to vote. 52 

U.S.C. § 20507(a)(3); N.C.G.S. § 163-82.14(a). 

 

license number or last four digits of their social security number on their voter registration 

application, if they had one. As noted in the previous section, voter records routinely lack these 

numbers for other permissible reasons. Any such evidentiary review would also need to factor in 

routine data entry errors where county workers do not enter all the data from a registration form 

into the database, situations when a voter supplied such a number in a previous application under 

a different registration record than the one challenged, and situations when a voter registered 

prior to the effective date of HAVA but a new registration was created for them that is not linked 

to that older registration, among other potential reasons that any of the challenged voters may 

have been registered consistent with HAVA but nonetheless their database record lacks these 

numbers. 
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Under state law, “[e]very person registered to vote by a county board of elections in 

accordance with this Article shall remain registered until: (1) The registrant requests in writing 

to the county board of elections to be removed from the list of registered voters; or (2) The 

registrant becomes disqualified through death, conviction of a felony, or removal out of the 

county; or (3) The county board of elections determines, through the procedure outlined in 

G.S. 163-82.14, that it can no longer confirm where the voter resides.” N.C.G.S. § 163-82.1(c) 

(emphasis added). None of these provisions apply to permit the removal of the registrants 

challenged by the Protesters. 

Under federal law, the National Voter Registration Act (NVRA), once a person is 

registered to vote, “a registrant may not be removed from the official list of eligible voters 

except” (A) at the request of the registrant; (B) by reason of criminal conviction or mental 

incapacity under state law; or (C) through list maintenance based on change of residency or 

death. 52 U.S.C. § 20507(a)(3), (a)(4), (c)(1). None of those reasons apply here. Another 

provision of the NVRA prohibits a state from conducting “any program” to “systematically 

remove the names of ineligible voters from the official lists of eligible voters” within 90 days of 

a federal election. Id. § 20507(c)(2).17  

 
17 It cannot reasonably be contended that removing voters under such a program from the list of 

voters eligible to cast a ballot in an election would be permissible if done immediately after an 

election and that removal is retroactive to the election. The result is the same—the voter has been 

removed from the “official list of eligible voters” in that election in a manner that occurred too 

late under federal law. 52 U.S.C. § 20507(a). The Protesters sought to draw a distinction at oral 

argument between a voter being on the list of eligible voters in an election and that voter having 

their ballot removed from the count in that election yet remaining on the list of eligible voters. 

To describe that attempted distinction is to prove its lack of logic. It would completely 

undermine the purpose of having a list of voters who are eligible to vote in an election if a voter 

is on that list yet the government removes their ballot. See Majority Forward v. Ben Hill Cty. Bd. 

of Elections, 512 F. Supp. 3d 1354, 1368 (M.D. Ga. 2021) (rejecting this same argument as 
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A separate federal law, HAVA, requires that any maintenance of the voter lists by a state 

be “conducted in a manner that ensures that—(i) the name of each registered voter appears in the 

computerized list; [and] (ii) only voters who are not registered or who are not eligible to vote are 

removed from the computerized list.” 52 U.S.C. § 21083(a)(2)(B). Like the reasons set forth in 

the NVRA, those reasons for removal do not apply here either, by Protesters own admission.  

Our state law directs that we maintain the voter rolls in compliance with the NVRA, 

N.C.G.S. § 163-82.14(a1), and this provision of HAVA, id. § 163-82.11(c). In other words, 

North Carolina has what is called a “unified” registration system, meaning that we have the same 

rules for registration for voters in state and federal elections, and there is one eligible voter list 

for both types of elections. Republican Nat'l Comm. v. N.C. State Bd. of Elections, 120 F.4th 390 

(4th Cir. 2024). 

Retroactively removing these voters from the list of voters eligible to cast a ballot in the 

election would violate all of these federal law provisions. Accordingly, this protest does not 

allege a violation, irregularity, or misconduct that is legally actionable via a post-election protest. 

d. The protests contravene the intent of North Carolina law. 

This category of protests is also unlawful under state law because it would undermine the 

clear intent of the legislature with regard to how a voter may have their eligibility to vote 

challenged in an election. 

The General Statutes provide that the only basis to discount a registered voter’s ballot is 

to properly allege and prove that such a voter lacks the substantive qualifications to vote in the 

 

drawing “a distinction without a difference” because “[t]he effect of not appearing on the list of 

electors is the same as not being eligible to vote”). 
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election, the voter has already voted or is being impersonated, or the voter failed to follow the 

photo ID law. See N.C.G.S. ch. 163, art. 8 (governing voter challenges). The voter challenge 

statutes of Chapter 163 provide that the only valid bases to challenge the right of someone’s 

ballot to count in a general election are: 

• the voter is not a resident of voting jurisdiction,  

• the voter is not 18 years of age (or will not be by Election Day), 

• the voter is serving a felony sentence,  

• the voter is dead,  

• the voter is not a citizen of the United States,  

• the voter is not who he or she represents himself or herself to be, 

• the voter already voted,  

• the voter does not present photo identification in accordance with N.C.G.S. § 163-

166.16. 

N.C.G.S. §§ 163-85(c), -87, -89(c). The Protesters allege none of these disqualifications among 

the voters they challenge. 

For the State Board to permit an election protest to seek to disqualify voters’ ballots on 

bases that are not permitted by the voter challenge statutes would violate the clear intent of state 

law. The General Assembly has specifically provided the specific substantive grounds for 

challenging the eligibility of voters in an election. Allowing an election protest to expand on 

those grounds would work an end-run around that law. DTH Media Corp. v. Folt, 374 N.C. 292, 

300, 841 S.E.2d 251, 257 (2020) (“When multiple statutes address a single matter or subject, 

they must be construed together, in pari materia, to determine the legislature’s intent.”); Cooper 

v. Berger, 371 N.C. 799, 810, 822 S.E.2d 286, 296 (2018) (“Under the doctrine of expressio 
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unius est exclusio alterius, when a statute lists the situations to which it applies, it implies the 

exclusion of situations not contained in the list. . . . In other words, sometimes a provision is 

written (or a set of provisions are written) in such a way that a reasonable negative inference can 

and should be drawn.”). 

For all these reasons, the State Board concluded, by a vote of 3 to 2, that this category of 

protests does not establish probable cause to believe a violation of law, irregularity, or 

misconduct occurred in the conduct of the general election. N.C.G.S. § 163-182.10(a)(1). 

C. U.S. Citizens Whose Parents Were North Carolina Residents but Who Have 

Never Resided in the United States 

 

Next, the Board concludes that the protests regarding overseas-citizen voters who have 

never resided in the United States but whose parents resided in North Carolina before moving 

abroad fails to allege a violation, irregularity, or misconduct in the conduct of the election. 

With regard to this category of protests, the Protesters are asking the State Board of 

Elections, an administrative agency, to ignore a statute of the General Assembly under the theory 

that the State Board should deem that statute unconstitutional. This, the Board cannot do. 

In June 2011, the North Carolina General Assembly, while under the control of the 

Protesters’ political party, unanimously adopted Session Law 2011-182, entitled “An Act to 

Adopt Provisions of the Uniform Military and Overseas Voters Act Promulgated by the National 

Conference of Commissioners on Uniform State Law, While Retaining Existing North Carolina 

Law More Beneficial to Those Voters.”18 The act referenced in the title of the session law is a 

federal law that extends certain absentee voting privileges to military members and their families 

 
18 https://www.ncleg.gov/Sessions/2011/Bills/House/PDF/H514v0.pdf.  
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and overseas citizens that are not available to civilians living in the United States. See 52 U.S.C. 

§§ 20301 – 20311. 

Session Law 2011-182 specifically authorized U.S. citizens who have never lived in the 

United States to vote in North Carolina elections if they have a familial connection to this state. 

The session law enacted Article 21A of Chapter 163 of the General Statutes, or the Uniform 

Military and Overseas Voters Act. That Act allows “covered voters” to use unique procedures to 

register to vote, request an absentee ballot, and submit an absentee ballot, which are not available 

to civilian voters in the United States who may only vote absentee using procedures in Article 20 

of Chapter 163. See N.C.G.S. §§ 163-258.6 through -258.15. Particularly relevant here, the Act 

defines “covered voters” to include the following: 

An overseas voter who was born outside the United States, is not 

described in sub-subdivision c. or d. of this subdivision, and, except for a 

State residency requirement, otherwise satisfies this State’s voter 

eligibility requirements, if: 

 

1. The last place where a parent or legal guardian of the voter was, 

or under this Article would have been, eligible to vote before leaving the 

United States is within this State; and 

 

2. The voter has not previously registered to vote in any other state. 

 

Id. § 163-258.2(1)e. 

 The Act further reiterates the special procedures afforded such voters when it deems, for 

the purpose of voter registration, that the residence assigned to such voters shall be “the address 

of the last place of residence in this State of the parent or legal guardian of the voter. If that 

address is no longer a recognized residential address, the voter shall be assigned an address for 

voting purposes.” Id. § 163-258.5. Such voters are authorized to use special forms, developed by 
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the United States Government for military and overseas-citizen voters, to register to vote and 

request an absentee ballot. Id. §§ 163-258.6, -258.7.  

The Act is very clear that such voters are entitled to cast an absentee ballot under these 

procedures: “An application from a covered voter for a military-overseas ballot shall be 

considered a valid absentee ballot request for any election covered under G.S. 163-258.3 held 

during the calendar year in which the application was received.” Id. § 163-258.8. The Act is also 

clear that a validly returned absentee ballot from such voters must be counted: “A valid military-

overseas ballot cast in accordance with G.S. 163-258.10 shall be counted if it is delivered to the 

address that the appropriate State or local election office has specified by the end of business on 

the business day before the canvass conducted by the county board of elections held pursuant to 

G.S. 163-182.5 to determine the final official results.” Id. § 163-258.12(a). 

The foregoing statutes have been the law of North Carolina for thirteen years and have 

been faithfully implemented in 43 elections in this state since that time.19 

In spite of the clear instructions from the General Assembly in the Act, the Protesters ask 

the State Board to invalidate the ballots of a specific category of “covered voters,” thereby 

contravening the governing statutes. The State Board of Elections will not do this. 

As an administrative agency, the State Board is bound to follow the law that governs it. 

The Protesters suggest that this law need not be followed because, in their view, it violates the 

North Carolina Constitution. The State Board does not have the authority to declare an act of the 

General Assembly to be unconstitutional and thereby ignore it. In re Redmond, 369 N.C. 490, 

493, 797 S.E.2d 275, 277 (2017) (“[I]t is a well-settled rule that a statute’s constitutionality shall 

 
19 See er.ncsbe.gov, showing in the “Election” dropdown menu each election that has occurred 

since the effective date of the Act, January 1, 2012. 
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be determined by the judiciary, not an administrative board.” (internal quotations omitted)). 

Absent a judicial decision declaring the aforementioned laws unconstitutional, they are presumed 

to be valid and in compliance with the constitutional. Hart v. State, 368 N.C. 122, 126, 774 

S.E.2d 281, 284 (2015).  

Additionally, for the reasons discussed above regarding the identification number 

protests, even if it were later determined that these statutes are unconstitutional, it would violate 

the federal constitution’s guarantee of substantive due process to apply such a newly announced 

rule of law to remove voters’ ballots after an election, when those voters participated in the 

election in reliance on the established law at the time of the election to properly cast their ballots. 

The State Board therefore concludes, by a vote of 3 to 2, that this category of protests 

does not allege a violation of law, irregularity, or misconduct in the conduct of the general 

election. N.C.G.S. § 163-182.10(a)(1). 

D. Military and Overseas Citizen Absentee Voters Who Did Not Send Photo ID 

 

Finally, the Board concludes that the protests regarding military and overseas-citizen 

voters who did not include a photocopy of photo identification or an ID Exception Form with 

their absentee ballots fails to allege a violation, irregularity, or misconduct in the conduct of the 

general election. 

As with the prior category of protests, the body of law that applies to the voters 

challenged in this category of protests is Article 21A of Chapter 163 of the General Statutes. 

That article comprehensively addresses the requirements for voting by absentee ballot for 

“covered persons.” By contrast, the provisions of Article 20 comprehensively address the 

requirements for civilian absentee voting. The requirements of one article do not apply to the 

class of individuals subject to the other article, unless otherwise stated in statute.  
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To request a ballot under Article 21A, a covered voter must apply for an absentee ballot, 

which typically involves the submission of a standard federal form, a federal postcard application 

(FPCA) or a federal write-in absentee ballot (FWAB).20 N.C.G.S. § 163-258.7. The State Board 

also makes the FPCA available through a secure online portal that covered voters may use to 

request and submit their absentee ballots. Id. §§ 163-258.4(c), -258.7(c), -258.9(b), -258.10. To 

confirm the voter’s identity, the standard federal forms require the voter to provide their name, 

birthdate, and their driver’s license number or social security number. The voter must also attest 

under penalty of perjury that the information on the forms “is true, accurate, and complete to the 

best of my knowledge.” Additionally, Article 21A requires covered voters to complete a 

declaration where they “swear or affirm specific representations pertaining to the voter's identity, 

eligibility to vote, status as a covered voter, and timely and proper completion of an overseas-

military ballot.” Id. § 163-258.4(e); see id. § 163-258.13.  

These are the sole provisions applying to the authentication of a covered voter who uses 

the provisions of Article 21A to vote by absentee ballot. Nowhere in Article 21A is there any 

reference to a covered voter supplying a photocopy of a photo ID with their absentee ballot.  

To remove any doubt about whether a separate authentication is required, a provision in Article 

21A spells this out plainly: “An authentication, other than the declaration specified in G.S. 163-

258.13 or the declaration on the federal postcard application and federal write-in absentee ballot, 

is not required for execution of a document under this Article. The declaration and any 

 
20 These forms are available at https://www.fvap.gov/eo/overview/materials/forms and are 

provided by the Federal Voting Assistance Program, which is an agency of the United States 

Department of Defense. 
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information in the declaration may be compared against information on file to ascertain the 

validity of the document.” Id. § 163-258.17(a) (emphasis added). 

The requirement to provide a photocopy of photo ID with an absentee ballot appears in 

Article 20 of Chapter 163, which governs civilian absentee voters residing in the United States. 

The relevant statute reads, “Each container-return envelope returned to the county board with 

application and voted ballots under this section shall be accompanied by a photocopy of 

identification described in G.S. 163-166.16(a) or an affidavit as described in G.S. 163-

166.16(d)(1), (d)(2), or (d)(3).” Id. § 163-230.1(f1) (emphasis added). When the statute refers to 

“this section,” it is referring to N.C.G.S. § 163-230.1, which is a statute that provides 

requirements for requesting and completing absentee ballots for civilian voters under Article 20. 

Recall that the requirements for covered voters to request and complete absentee ballots appear 

in a completely different article of Chapter 163, at sections 163-258.7 and 163-258.12 of Article 

21A. In addition to requiring photo ID from civilian absentee voters, Article 20 also requires two 

witnesses or a notary to authenticate a civilian absentee voter. Id. § 163-231. Article 20 also 

requires a civilian absentee voter, when they request an absentee ballot, to complete a request 

form created by the State Board (not the federal government) that includes their personal 

information, their birth date, and either an NCDMV identification number or the last four digits 

of the voter’s social security number. Id. § 163-230.2(a).  

Additionally, the methods and deadlines for submitting absentee ballot requests and 

absentee ballots for civilian voters are completely distinct from such provisions for military and 

overseas-citizen voters. Compare id. §§ 163-230.2, -230.3, -231 (civilian), with id. §§ 163-258.7, 

-258.8, -258.10, -258.12 (military and overseas). 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



35 

 
 

As the foregoing shows, by setting forth two distinct sets of comprehensive regulations 

for requesting and casting absentee ballots for two distinct classes of voters, and separating those 

comprehensive regulations in different statutory articles, the General Assembly clearly did not 

intend for the State Board to pick and choose laws from one article and apply those laws to 

persons subject to the other article, as the Protesters would have the State Board do.  

To be sure, “covered voters” subject to Article 21A are expressly authorized to decline to 

use the absentee voting procedures of that article, and may choose instead to vote using the 

procedures applicable to civilian voters in Article 20. A covered voter “may apply for a military-

overseas ballot using either the regular application provided by Article 20 of this Chapter or the 

federal postcard application.” Id. § 163-258.7(a). This just reiterates the distinction between the 

two application methods. If a covered voter chooses to submit an “application provided by 

Article 20,” that application is required to be “accompanied by” a photocopy of a photo ID. Id. § 

163-230.1(f1). But the federal postcard application has no such requirement. Similarly, Article 

21A “does not preclude a covered voter from voting an absentee ballot under Article 20 of this 

Chapter.” Id. § 163-258.7(f). This express authorization to vote by either method further proves 

that the legislature intended these methods of voting to be governed by different bodies of law. 

The crux of Protesters’ argument that the provisions of Article 20 apply to voters using 

the provisions of Article 21A is language from a section of Article 20, section 163-239. That 

section is entitled, “Article 21A relating to absentee voting by military and overseas voters not 

applicable.” (Emphasis added.) It states, “[e]xcept as otherwise provided therein, Article 21A of 

this Chapter shall not apply to or modify the provisions of this Article.” Id. § 163-239. This 

language, and especially the title of the statute, prove the point that the legislature intended to 

establish two distinct absentee voting schemes for these distinct classes of voters. This provision 
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merely highlights that the special provisions applicable to military and overseas-citizen voters 

“shall not apply to or modify” the provisions of Article 20, which apply to all other voters. The 

clear intent is to remove any doubt that only voters subject to Article 21A may use the 

procedures in Article 21A to vote by absentee ballot.  

Even if the State Board were to adopt the Protesters’ reading of this statute and assume 

that Article 20 applied to covered voters, it would still do so “[e]xcept as otherwise provided [in 

Article 21A].” Id. And, as explained, when it comes to voter identification requirements, Article 

21A provides otherwise. It states that “the voter’s identity” is affirmed by a specific declaration 

applicable only to covered voters. Id. § 163-258.4(e). And it confirms that “[a]n authentication, 

other than the declaration specified in G.S. 163-258.13 or the declaration on the federal postcard 

application and federal write-in absentee ballot, is not required for execution of a document 

under this Article.” Id. § 163-258.17(a) (emphasis added). Accordingly, the statute the Protesters 

rely on for their argument actually undermines their reading of the law. 

In recognition of the fact that Article 21A includes no requirement for covered voters to 

include a photocopy of their photo ID, the State Board has promulgated an administrative rule 

through permanent rulemaking that makes it clear that the county boards of elections may not 

impose the photo ID requirement on such voters. In a Rule entitled “Exception for Military and 

Overseas Voters,” the Code provides that “A voter who is casting a ballot pursuant to G.S. 163, 

Article 21A, Part 1 is not required to submit a photocopy of acceptable photo identification under 

Paragraph (a) of this Rule or claim an exception under G.S. 163-166.16(d).” 08 NCAC 17 
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.0109(d). This Rule has been in effect, first as a temporary rule that became effective on August 

1, 2023, and now as a permanent rule that became effective April 1, 2024.21   

During the rulemaking process, none of the Protesters submitted comments on this Rule 

objecting to it. Nor did they seek to use administrative or judicial procedures to challenge the 

validity of this Rule prior to the election. The North Carolina Republican Party, which is 

participating in the prosecution of these protests, submitted thorough comments on this Rule but 

notably did not object to this aspect of the Rule, or seek to invalidate that aspect of the Rule 

using administrative or judicial procedures.22 The Rule was approved unanimously by the Rules 

Review Commission,23 an agency appointed by the leadership of the General Assembly that is 

required to object to rules proposed by an administrative agency if those rules exceed the 

authority of the agency to adopt them. G.S. § 150B-21.9(a)(1). This Rule is therefore directly 

applicable and enforceable. 

Even if there was no such rule, it is questionable whether the State Board could have 

imposed a photo ID requirement on voters covered under the federal Uniformed and Overseas 

Citizens Absentee Voting Act (UOCAVA).  

Federal law, specifically 52 U.S.C. §§ 20301 – 20311, as implemented through Article 

21A of Chapter 163, governs the process for a covered voter to request and submit a ballot. 

Specifically, under 52 U.S.C. § 20302(a)(3) and (4), a state is required to permit such voters to 

 
21 This particular language in the rule was also in its original codification as a temporary rule that 

became effective on August 23, 2019, after the photo ID law was originally enacted. 

22 Available starting on pg. 38 at the following location: 

https://s3.amazonaws.com/dl.ncsbe.gov/State_Board_Meeting_Docs/2024-02-

15/Photo%20ID%20Rules/Photo%20ID%20comments%20submitted%20by%20email.pdf.  

23 See meeting minutes: https://www.oah.nc.gov/minutes-march-meeting-2024-signedpdf/open.  
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use the federal write-in absentee ballot (FWAB) to vote in general elections for federal office 

and use the federal postcard application (FPCA) as both a registration application and absentee 

ballot application. These federally prescribed forms and their instructions, like Article 21A of 

our general statutes, do not include a requirement for covered voters to include a photocopy of 

photo identification. In fact, a review of the Federal Voting Assistance Program’s (FVAP) 

comprehensive 2024-2025 Voting Assistance Guide reveals no instruction from any state to its 

UOCAVA voters stating that they must comply with a photo ID requirement when requesting or 

voting their ballot.24 FVAP is an agency of the U.S. Department of Defense that is tasked with 

administering the federal responsibilities of UOCAVA, see 52 U.S.C. § 20301, and the Guide 

provides UOCAVA voters with instructions on how to register to vote, request a ballot, and 

transmit their ballot back to their local election office, including the use of an FWAB. There are 

only two instances where “photo ID” is even mentioned, neither of which apply a photo ID 

requirement for the submission and counting of a UOCAVA voter’s ballot.25  

Under the Supremacy Clause of the federal Constitution, and even under our state 

constitution, an effort to place additional, state-level requirements on UOCAVA voters casting a 

ballot by methods ultimately provided and governed by federal law would be of questionable 

validity. U.S. Const. art. VI, cl. 2; see N.C. Const. art. I, § 5 (“Every citizen of this State owes 

paramount allegiance to the Constitution and government of the United States, and no law or 

 
24 The Guide is available at: https://www.fvap.gov/uploads/FVAP/States/eVAG.pdf.  

25 Indiana permits a voter to provide a copy of their photo ID rather than write their ID number 

or Social Security Number on their ballot request form, and only if doing so must that ID meet 

the state’s photo ID law. Wisconsin informs “temporary overseas voters” that they must include 

a copy of a photo ID with their ballot because that state does not consider them to be an overseas 

voter. 
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ordinance of the State in contravention or subversion thereof can have any binding force.”). 

Notably, FVAP has taken that view in the past, informing a state that applying a photo ID 

requirement to a UOCAVA voter using an FPCA “may likely be in conflict with federal 

statute.”26  

In sum, as this Board has determined through rulemaking, military and overseas-citizen 

voters are not subject to the requirement to provide a photocopy of their photo ID with their 

absentee ballot when voting under the provisions of Article 21A. This has been the clear, 

established law in North Carolina ever since the photo ID law was given effect in April 2023, 

through six separate elections. In accordance with this established law, no voters using the 

Article 21A processes were ever informed that they were required to provide photo ID with their 

absentee ballots.  

For these reasons, as with the prior two categories of protests, even if it were later 

determined that the state photo ID requirement actually applies to these voters, it would violate 

the federal constitution’s guarantee of substantive due process to apply such a newly announced 

rule of law to remove voters’ ballots after an election, when those voters participated in the 

election in reliance on the established law at the time of the election to properly cast their ballots. 

For these reasons, the State Board concludes, by a 5 to 0 vote, that this category of 

protests fails to allege a violation, irregularity, or misconduct in the conduct of the general 

election. 

 
26 FVAP’s letter communicating this position is available at: 

https://www.fvap.gov/uploads/FVAP/EO/VaSEOLtrSB872_20170206_FINAL.pdf.  
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ATTACHMENT A 

 

 

  
~NCGOP 

Election Protest 
2024 

For more information on when 
your County Board of Elections 

will hold a hearing on this 
matter, please visit the State 

Board of Elections' website link 
found HERE 

Note - the State Board of Elections has assumed 
jurisdiction over all protests in the following 

categories: FPCA, Incomplete Registration, and 

UOCAVA ID. You can find State Board meeting 

D liili nc.gop 

< > [D 

Adams 
Not Registered Voters - Wake 

Deceased Voters - Wake 

Felon Voters - Wake 

FPCA-Wake 

Incomplete Voter Registration Information -
Wake 

Not Registered Voters - Granville 

Deceased Voters - Granville 

Incomplete Voter Registration Information -
Granville 

McGinn 
Felon Voters 

FPCA 

Not Registered Voters 

Deceased Voters 

Incomplete Voter Registration Information 

McGinn Residency Protest Files 

i nc.gop 
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Sossamon 
Sossamon Prostest 2 

Sossamon Protest 3 

Sossamon Protest 4 

Sossamon Protest 5 

Sossamon Protest 6 

Griffin Protest 
Alamance 

FPCA 

Deceased Voters 

Amendment and Supplementation FPCA 

Never Resident 

Alexander 
Incomplete Reg Protest 

Alleghany 
FPCA 

• --.-.-...1--.-.-"- .... _..Jc •• --•-----.-.-"---"-=--

i nc.gop 

NC lncompliN Reg W.«h \lolel - LEE 

____ ,. _ _...__ ----~ - -:: -- -----_...,a.on,o_., -
_...,.,..,;.-,..,.. 

_..._ - w:._ ... ,_ .,._,. ...... -----

----- .. ·-

NC~R,egWilh\lolel-LEE 

_____ .,____ -
.... -·-~-
-

NCncompleleRegWtlll\lolel•LEE ___ .,. ____ --
... "_,. .... ,. -

_.._, --· - -_,...,.,,. ...... o .. _,.,, ........ ,..._,.._ -

_ .. _. -·------. ..,_,.,,_ --

__ .. --· ------------... _..,_ -

_.,.. __ . _____ _ 
A ..,_ .. _ -. -

-·-

i assets.nationbuilder.com 
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CERTIFICATE OF SERVICE 

 

 I, Paul Cox, General Counsel for the State Board of Elections, today caused the forgoing 

document to be served on the following individuals via FedEx and email: 

Craig D. Schauer 

cschauer@dowlingfirm.com 

Troy D. Shelton 

tshelton@dowlingfirm.com 

W. Michael Dowling 

mike@dowlingfirm.com 

DOWLING PLLC 

3801 Lake Boone Trail 

Suite 260 

Raleigh, North Carolina 27607 

Counsel for Jefferson Griffin, Ashlee 

Adams, and Stacie McGinn 

 

Philip R. Thomas 

pthomas@chalmersadams.com  

Chalmers, Adams, Backer & 

Kaufman, PLLC 

204 N Person St. 

Raleigh, NC 27601 

Counsel for Jefferson Griffin 

 

Phillip J. Strach 

phil.strach@nelsonmullins.com 

Alyssa M. Riggins 

alyssa.riggins@nelsonmullins.com 

Cassie A. Holt 

cassie.holt@nelsonmullins.com 

Jordan A. Koonts 

jordan.koonts@nelsonmullins.com 

NELSON MULLINS RILEY & 

SCARBOROUGH, LLP 

301 Hillsborough Street, Suite 1400 

Raleigh, North Carolina 27603 

Counsel for Frank Sossamon 

 

Raymond M. Bennett 

ray.bennett@wbd-us.com 

Samuel B. Hartzell 

sam.hartzell@wbd-us.com 

Womble Bond Dickinson (US) LLP 

555 Fayetteville Street 

Suite 1100 

Raleigh, NC 27601 

Counsel for Allison Riggs 

 

Shana L. Fulton 

sfulton@brookspierce.com 

William A. Robertson 

wrobertsone@brookspierce.com 

James W. Whalen 

jwhalen@brookspierce.com 

BROOKS, PIERCE, MCLENDON, 

HUMPHREY & LEONARD, LLP 

150 Fayetteville Street 

1700 Wells Fargo Capitol Center 

Raleigh, NC 27601 

Counsel for Woodson Bradley, 

Terence Everitt, and 

Bryan Cohn

 

This 13th day of December, 2024. 

 

/s/ Paul Cox    
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No. 320P24   
 
 
 SUPREME COURT OF NORTH CAROLINA 

* * * * * * * * * * * * * * * 
JEFFERSON GRIFFIN 
 
v. 
 
NORTH CAROLINA BOARD OF 
ELECTIONS 

  From N.C. Board of Elections 
 

* * * * * * * * * * * * * * * 

AMENDED ORDER 
 

On 18 December 2024, petitioner filed a petition for writ of prohibition and 

motion for temporary stay related to the 2024 election for a Seat 6 on the Supreme 

Court of North Carolina. Prior to filing a response or this Court taking action on 

petitioner’s filings, respondent Board of Elections filed with this Court on 19 

December 2024 a notice of removal of this action to the United States District Court 

for the Eastern District of North Carolina. On 6 January 2025, the United States 

District Court for the Eastern District of North Carolina remanded the matter to this 

Court.  

Even though we received notice from the Board of Elections of its appeal of the 

order from the United States District Court for the Eastern District of North 

Carolina, in the absence of a stay from federal court, this matter should be addressed 

expeditiously because it concerns certification of an election.  
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Therefore, petitioner’s motion for temporary stay is allowed, and the Court 

upon its own motion sets the following expedited briefing schedule concerning the 

writ of prohibition: 

1. Petitioner shall file his brief on or before 14 January 2025; 

2. Respondent shall file its response on or before 21 January 2025; and 

3. Petitioner shall file his reply brief on or before 24 January 2025. 

 

By order of the Court in Conference, this the 7th day of January 2025.  

      
       /s/ Allen, J. 

For the Court 

 

Riggs, J., recused 

Justices Earls and Dietz dissent.  

WITNESS my hand and the seal of the Supreme Court of North Carolina, this 

the 7th day of January 2025.  

 
 
_________________________ 
Grant E. Buckner 
Clerk of the Supreme Court 
 
 
 
 

Copy to: 
Mr. Troy D. Shelton, Attorney at Law, For Griffin, Jefferson - (By Email) 
Ms. Sarah G. Boyce, Deputy Attorney General, For State Board of Elections - (By Email) 
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Ms. Mary Carla Babb, Special Deputy Attorney General, For State Board of Elections - (By Email) 
Mr. Terrence Steed, Special Deputy Attorney General, For State Board of Elections - (By Email) 
Mr. Craig D. Schauer, Attorney at Law, For Griffin, Jefferson - (By Email) 
Mr. W. Michael Dowling, Attorney at Law, For Griffin, Jefferson - (By Email) 
Mr. Philip Thomas, Attorney, For Griffin, Jefferson - (By Email) 
Mr. Paul Mason Cox, Special Deputy Attorney General, For State Board of Elections - (By Email) 
Mr. Raymond M. Bennett, Attorney at Law - (By Email) 
Mr. Samuel B. Hartzell, Attorney at Law - (By Email) 
Mr. John R. Wallace, Attorney at Law - (By Email) 
Ms. Shana L. Fulton, Attorney at Law - (By Email) 
Mr. William A. Robertson, Attorney at Law - (By Email) 
Mr. James W. Whalen, Attorney at Law - (By Email) 
West Publishing - (By Email) 
Lexis-Nexis - (By Email) 
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Justice ALLEN concurring. 

 

I write separately to stress that the Court’s order granting Judge Griffin’s 

motion for temporary stay should not be taken to mean that Judge Griffin will 

ultimately prevail on the merits. It seems necessary to make this point because the 

opinions filed by my dissenting colleagues could give the opposite impression to 

readers unfamiliar with the intricacies of appellate procedure. By allowing the 

motion, the Court has merely ensured that it will have adequate time to consider the 

arguments made by Judge Griffin in his petition for writ of prohibition. As Judge 

Griffin himself concedes in his filings with this Court, in the absence of a stay, the 

State Board of Elections will certify the election, thereby rendering his protests moot.    
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Justice EARLS dissenting. 

  

I dissent on the grounds that the standard for a temporary stay has not been 

met here, where there is no likelihood of success on the merits and the public interest 

requires that the Court not interfere with the ordinary course of democratic processes 

as set by statute and the State Constitution. Petitioner Judge Jefferson Griffin’s 

motion for a temporary stay is procedurally improper, as he has failed to follow the 

lawful process for appealing a final decision on an election protest, instead rushing to 

the very Court on which he seeks membership for validation of his extraordinary legal 

arguments. 

Moreover, even if the filing were procedurally proper, his motion for a 

temporary stay should be denied because he has failed to meet the standard for 

granting preliminary relief. Simply put, the laws and the Constitution of this State 

provide for the proper execution of the will of the voters following an election, with 

the issuance of a certificate of election duly following the procedures set by law. Free 

and fair elections demand nothing less, and there is a substantial public interest 

served by following the rule of law. For this Court to intervene in an unprecedented 

way to stop that process, where there is no underlying merit to the contention that 

some 60,000 citizens who registered to vote and voted should have their votes thrown 

out, there must be a strong showing of the likelihood of success on the merits. There 

is no such showing here. Therefore, I dissent. 
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I. Judge Griffin’s Request for a Temporary Stay Is Procedurally Improper 

Judge Griffin invokes North Carolina Rule of Appellate Procedure 23(e) in his 

application for a temporary stay. Under Rule 23(e), a party may seek “an order 

temporarily staying enforcement or execution of the judgment, order or other 

determination pending decision by the court upon the petition for supersedeas.” 

N.C.R. App. P. 23(e) (2023). Griffin asserts that Rule 23(e)’s allowance of a stay for a 

petition of writ of supersedeas should be extended to encompass his petition for writ 

of prohibition—two completely separate requests for relief—but he cites no support 

for such a maneuver in the Rules of Appellate Procedure. 

Assuming that the Rules of Appellate Procedure supported his standalone 

motion for temporary stay, Griffin still has not met his burden to show he is entitled 

to it, since his rights can be vindicated through existing legal channels. See A.E.P. 

Industries, Inc. v. McClure, 308 N.C. 393, 401 (1983); Pruitt v. Williams, 288 N.C. 

368, 372 (1975) (noting that a party seeking a stay bears the burden to show their 

entitlement to it). A temporary stay is used “to preserve the status quo of the parties 

during litigation.” A.E.P. Industries, Inc., 308 N.C. at 401 (cleaned up) (quoting 

Investors, Inc. v. Berry, 293 N.C. 688, 701 (1977)); cf. Huskins v. Yancey Hospital, Inc., 

238 N.C. 357, 361 (1953) (explaining that a court must “necessarily refuse[ ] an 

interlocutory injunction if the plaintiff fails to make out an apparent case for the 

issuance of the writ”). In general, granting such a stay is proper only “if a plaintiff is 

likely to sustain irreparable loss” without it—in other words, that “issuance is 
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necessary for the protection of a plaintiff’s rights during the course of litigation.” 

Investors, Inc., 293 N.C. at 701; accord Bd. of Provincial Elders v. Jones, 273 N.C. 

174, 182 (1968). That inquiry, in turn, looks to “whether the remedy sought by the 

plaintiff is the most appropriate for preserving and protecting its rights or whether 

there is an adequate remedy at law.” A.E.P. Industries, Inc., 308 N.C. at 406.  

Here, Griffin cannot show a threat of irreparable harm because state law 

provides a specific procedure, in a specific venue, by a specific timeline, for raising 

the exact challenges he asks this Court to resolve. See N.C.G.S. § 163-182.14 (2023). 

Specifically, for statewide judicial elections, “an aggrieved party has the right to 

appeal the final decision [of the State Board of Elections] to the Superior Court of 

Wake County within 10 days of the date of service.” Id. at (b). After the final decision, 

the State Board shall issue the certification of the election “unless an appealing party 

obtains a stay of the certification from the Superior Court of Wake County within 10 

days after the date of service.” Id. The Superior Court of Wake County “shall not issue 

a stay of certification unless the petitioner shows the court that the petitioner has 

appealed the decision of the State Board of Elections, that the petitioner is an 

aggrieved party, and that the petitioner is likely to prevail in the appeal.” Id. Simply 

put, state law provides that the Wake County Superior Court, not our Court, is to 

resolve these challenges, subject to the normal appeals process—all of which Griffin 

has disregarded in his insistence that we resolve the merits of his challenges in the 

first instance. 
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That further raises the question: why does Judge Griffin say he seeks relief in 

this Court instead of the court where he was supposed to file? His petition asserts 

that a stay and corresponding ruling on the merits is necessary because otherwise 

the case will be “improperly remov[ed] to federal court” and because “it will take 

considerable time before a remand motion is briefed and ruled on.” But a party’s 

apparent hope that they are more likely to get their way with a specific court, and 

quicker than they might through the appropriate channels, hardly meets the 

“irreparable harm” standard. The majority’s special order does not explain why it 

finds its exercise of jurisdiction proper, notwithstanding a state statute expressly to 

the contrary, instead asserting that Griffin’s action “concerns certification of an 

election.” 

II. Griffin Has Failed to Meet His Burden to Show He Likely Will Prevail 

on the Merits 

Disregarding the importance of legal procedure, the majority today issued a 

nebulous “temporary stay related to the 2024 election” and ordered expedited briefing 

on the underlying merits of Griffin’s challenge. This, too, is improper. Even assuming 

that our Court, instead of the Wake County Superior Court, were the proper place for 

an aggrieved party for judicial office to seek a stay of an election certification, Griffin 

has still failed to meet his burden to show that he is “likely to prevail in the appeal.” 

See N.C.G.S. § 163-182.14(b). 
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To start, Griffin admits that one of his challenges, if successful, would not alter 

the outcome of the election given present vote totals. That challenge would affect the 

ballots of only 266 people, far fewer than Justice Allison Riggs’s lead of 734 votes. See 

In re Election Protests of Jefferson Griffin, Ashlee Adams, Frank Sossamon, and 

Stacie McGinn, Decision and Order 3 (State Bd. of Elections, Dec. 13. 2024) 

[hereinafter Griffin Order]. The substance of that challenge is that there is an 

apparent conflict between a state law dating back to 2011, which permits individuals 

living overseas who are the descendants of North Carolina residents to vote in state 

elections, and the North Carolina Constitution. See UMOVA, SL 2011-182, N.C. Sess. 

Laws 687–97 (2011); N.C.G.S. § 163-258.2(1)(e) (2023). Entertaining Griffin’s 

challenge to the constitutionality of a statute that has existed for over a decade, after 

an election has already occurred, and especially where it would not affect the 

outcome, is inappropriate to say the least. Cf. Singleton v. Dep’t of Health and Human 

Servs., No. 260PA22, 2024 WL 4524680 (per curiam) (N.C. Oct. 18, 2024) (noting the 

lawful procedure for a party to follow to contest the facial validity of a statute).  

Griffin’s second challenge is to the votes of 1,409 overseas voters, including 

military and armed services members, who allegedly did not provide copies of their 

photo identification with their absentee ballots. See Griffin Order, supra, at 3. He 

argues that these votes should not be counted, because of his interpretation of two 

state statutes.  
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Notably this challenge was the only one unanimously rejected by the State 

Board of Elections in its 13 December 2024 decision and order on appeal here. See 

Griffin Order, supra, at 39. The State Board explained that, since April 2023, through 

six separate elections, it has interpreted the two statutes as not requiring military 

and overseas-citizen voters covered by Article 21A to show a photocopy of photo 

identification or an ID Exception Form. Id. at 32, 37, 39. Neither Griffin nor the North 

Carolina Republican Party objected to this Rule during the administrative 

rulemaking process, nor did they challenge it under the traditional administrative or 

judicial procedure. Id. at 37. Indeed an agency appointed by General Assembly 

leadership approved the rule unanimously. Id. Whatever the merits of the statutory 

interpretation question, “We decline to grant [a party] extraordinary relief when they 

are responsible for their own predicament.” Kennedy v. N. Carolina State Bd. of 

Elections, 905 S.E.2d 55, 57 (N.C. 2024) (mem.).  

Griffin’s final challenge is to exclude the votes of more than 60,000 North 

Carolinians because a state database lacked either a North Carolina drivers license 

number or the last four digits of a social security number for a registered voter. The 

legal and factual assumptions in this challenge are too many to count, let alone to 

show Griffin “is likely to prevail on appeal.” See N.C.G.S. § 163-182.14(b). Here I will 

note only his extraordinary factual assumptions: nowhere in his more than 4,000 

pages of filings with this Court does Griffin identify a single voter who actually 

possessed either number yet did not provide it when registering to vote, which must 
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be true for his challenge to bear fruit even under his own legal theory. Cf Griffin 

Order, supra, at 15, 17. Nor does Griffin identify a single voter who would not have 

been lawfully registered to vote absent an administrative technicality of a missing 

number in a state government database. Those factual omissions doom Griffin’s 

challenge on this matter, because he has failed to show “probable cause to believe 

that a violation of election law or irregularity or misconduct has occurred,” see 

N.C.G.S. § 163-182.10(a)(1), let alone one sufficient to change the outcome of the 

election at this late stage.  

Even more fatal to the likelihood of success on this claim is the fact that at 

least twice before, as the State Board of Elections pointed out in its Order, this Court 

has rejected the proposition that a protest can be used to discount the ballots of 

eligible voters who did everything they were told to do to register to vote. See Overton 

v. Mayor & City Comm’rs of Hendersonville, 253 N.C. 306, 316 (1960); Woodall v. W. 

Wake Highway Com., 176 N.C. 377, 388 (1918). That precedent instructs that alleged 

errors by election officials in the maintenance of voter databases or the processing of 

voter registration forms cannot be used to invalidate an otherwise eligible voter’s 

ballot. That principle is especially applicable here, given that the State Board found 

that Griffin failed to properly serve his protests on the voters whose ballots he seeks 

to discard, as required by law. Cf. Griffin Order, supra, at 6–14.  

At bottom, the timing of Griffin’s claims speaks volumes about their substance. 

By waiting until after the votes were cast and the results tallied, Griffin seeks to 
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retroactively rewrite the rules of the election to tilt the playing field in his favor. His 

filings amount to a broadside legal attack, raising a laundry list of statutory and 

constitutional objections to long-established election laws. These legal arguments 

rest on factual assumptions that he has failed to prove. These claims, sweeping as 

they are, could—and should—have been brought long before voters went to the polls. 

From the Court’s indulgence of this sort of fact-free post-election gamesmanship, I 

dissent. 
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Justice DIETZ dissenting. 

I would deny the petition and dismiss the stay request under our state’s 

corollary to a federal election doctrine known as the “Purcell principle.” See Purcell v. 

Gonzalez, 549 U.S. 1, 4–5 (2006) (per curiam). The Purcell principle recognizes that, 

as elections draw near, judicial intervention becomes inappropriate because it can 

damage the integrity of the election process. See generally Merrill v. Milligan, 142 

S.Ct. 879, 880-81 (2022) (Mem.) (Kavanaugh, J., concurring) (collecting cases). We 

have acknowledged a state version of this doctrine in past cases. See, e.g., Pender 

Cnty. v. Bartlett, 361 N.C. 491, 510 (2007). 

In my view, the challenges raised in this petition strike at the very heart of our 

state’s Purcell principle. The petition is, in effect, post-election litigation that seeks 

to remove the legal right to vote from people who lawfully voted under the laws and 

regulations that existed during the voting process. The harm this type of post-election 

legal challenge could inflict on the integrity of our elections is precisely what the 

Purcell principle is designed to avoid. 

Now, to be fair, I believe some of these legal challenges likely have merit. This 

case, understandably, has drawn a tremendous amount of public attention. Nearly 

all of the press coverage and public discourse seems focused on Judge Griffin’s 

challenge to the votes of around 60,000 people whose voter registration information 

lacked complete driver’s license or social security information.  
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In my view, this portion of the argument is almost certainly meritless. I also 

do not view it, having read Judge Griffin’s petition, as a central part of the argument. 

Instead, the crux of Judge Griffin’s legal claims are two state law arguments 

that appear to me quite likely to be meritorious. It is worth articulating them here 

because, meritorious as they may be, they still invoke Purcell issues.  

First, the State Board of Elections decided to permit people living in foreign 

countries to vote in our state elections although these people (1) have never stepped 

foot in North Carolina and (2) informed the State Board of Elections that they have 

no intent to ever reside in our state. This decision by the Board appears to me to be 

quite plainly unconstitutional. Only residents of North Carolina can vote in our state 

elections. See N.C. Const. art. VI, § 2.  

Of course, many people not currently living within the borders of our state 

might nevertheless be residents for voting purposes—for example, college students 

attending a school in another state, or military servicemembers stationed overseas. 

See N.C.G.S. § 163-57. But under our state constitution and corresponding election 

laws, people who admit that they have never resided in North Carolina and never 

intend to reside in North Carolina simply cannot vote in our state elections. Id. 

Remarkably, the State Board of Elections decided otherwise.  

Second, the State Board of Elections decided that people living in foreign 

countries who want to vote in our state elections do not need to comply with our 
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State’s voter ID law, although all voters living in North Carolina must do so. See 8 

N.C. Admin. Code § 17.0109(d).  

I do not have the time in this opinion for a deep dive into the Board’s strained 

reasoning for this choice. Suffice it to say that this decision—which appears to rely 

on the bizarre view that voter ID is a means of “authenticating” a ballot, not 

identifying the human being who is voting—does not appear consistent with the text 

of the applicable state laws. See N.C.G.S. § 163-166.16 & -230.1(f1); N.C.G.S. § 163-

239. 

Moreover, the Board’s decision is obviously inconsistent with the law’s intent. 

One does not need a law degree to understand that people claiming to be registered 

North Carolina voters while mailing in absentee ballots from a foreign country are 

among the key groups of people that the General Assembly (and we the people in our 

state constitution) intended to be subject to our voter ID law. That law is designed to 

protect the integrity of our elections. It is certainly easier for foreign actors to meddle 

in an election from overseas. Exempting voters in foreign countries from voter ID 

requirements that apply to everyone else simply cannot be squared with the text of 

the law or the obvious legislative intent. 

Having said all this, these two decisions by the State Board of Elections were 

not made in the context of Judge Griffin’s election. They are contained in election 

rules already in effect when Judge Griffin’s election took place. The voter ID issue 

stems from a regulation promulgated by the Board through an open process long 
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before the election. See 8 N.C. Admin. Code § 17.0109(d). Likewise, the decision to 

register voters who have never resided in our state and never intend to reside here is 

based on the Board’s public interpretation of a statute in effect since 2011. See 

Uniform Military and Overseas Voters Act, S.L. 2011-182, 2011 N.C. Sess. Laws 687, 

687–89; State Board of Elections Mem. 2012-01 (Jan. 23, 2012). 

Thus, in my view, these potential legal errors by the Board could have been—

and should have been—addressed in litigation long before people went to the polls in 

November. As the Fourth Circuit recently observed, in the past few years “North 

Carolina has been flooded with dozens of challenges to the State’s electoral 

regulations.” Sharma v. Hirsch, 121 F.4th 1033, 1043 (4th Cir. 2024). Many of these 

challenges “are reasonably grounded in the law, and their gravity should not be 

understated.” Id. But this constant litigation, although often important and laudable, 

“is not conducive to the most efficient administration of elections.” Id. 

This is the genesis of our state’s Purcell principle. Because of the chaos that 

can emerge from repeated court-compelled changes to how we administer elections, 

at some point the rules governing an election must be locked in. As Justice 

Kavanaugh has observed, when “an election is close at hand, the rules of the road 

should be clear and settled.” Democratic Nat’l Comm v. Wisconsin State Legislature, 

141 S.Ct. 28, 31 (2020) (Mem.) (Kavanaugh, J., concurring). Knowing that these rules 

are fixed and will no longer change is essential to “giving citizens (including the losing 

candidates and their supporters) confidence in the fairness of the election.” Id. Taking 
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this concept one logical step further, once people are actually voting in the election, it 

is far too late to challenge the laws and rules used to administer that election. This 

is, in my view, a central concept of the Purcell principle.  

Admittedly, the Purcell principle itself is a federal doctrine that only applies 

to federal courts. Id. But this Court has long acknowledged a state version of Purcell 

(although not always by name). See Pender Cnty., 361 N.C. at 510; see also Holmes v. 

Moore, 382 N.C. 690, 691 (2022) (Mem.) (Newby, C.J., dissenting); Harper v. Hall, 

382 N.C. 314, 319 (2022) (Mem.) (Barringer, J., dissenting). I believe this principle is 

a necessary part of our state law doctrine for the same reasons it is incorporated into 

federal law. Accordingly, I believe we must apply it, when appropriate, in state 

election litigation. This is one of those cases. 

In sum, I would hold that the relief sought in the petition for a writ of 

prohibition comes too late. Although these challenges to our state’s election laws and 

regulations might be meritorious, they are not ones that can change the rules of an 

election after the voters of our state already went to the polls and voted.  

Permitting post-election litigation that seeks to rewrite our state’s election 

rules—and, as a result, remove the right to vote in an election from people who 

already lawfully voted under the existing rules—invites incredible mischief. It will 

lead to doubts about the finality of vote counts following an election, encourage novel 

legal challenges that greatly delay certification of the results, and fuel an already 

troubling decline in public faith in our elections. I therefore believe our state version 
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of the Purcell principle precludes the relief sought in the petition and respectfully 

dissent from the Court’s decision not to deny it outright.   
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