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Respondents Brian Baxter and Susan Kinniry (“Voter Respondents”), submit
this Response to the application for exercise of extraordinary jurisdiction filed by
the Intervenor-Petitioners Republican National Committee and the Republican Party
of Pennsylvania (“Republican Intervenors™).

INTRODUCTION

In election after election, counties are rejecting the votes of qualified
Pennsylvania voters because of an utterly meaningless error in handwriting a date
on the mail ballot envelope. The courts below correctly bheld that this unjustifiable
diminution of the fundamental right to vote violates the Pennsylvania Constitution’s
Free and Equal Elections Clause. See PA. CONST. art. I, § 5. No Pennsylvania court
has ever held otherwise.

This appeal—properly arising in the ordinary course pursuant to 25 P.S.
§ 3157 from a Philadelphia-only special election where 69 voters were denied their
rights—is the latest case to raise the same question. In the next election, and the ones
after that, voters will continue to raise this question, relying on the procedures set
forth in state law: Does our Commonwealth’s fundamental guarantee of rights truly
allow my vote to be rejected for an utterly inconsequential paperwork mistake? Or

is the right to vote in this Commonwealth made of sterner stuff?



This Court should provide a definitive answer before more voters are
unconstitutionally disenfranchised. It should grant extraordinary jurisdiction as
Republican Intervenors request, and then it should affirm expeditiously.

The Court of Common Pleas and the Commonwealth Court correctly found it
unconstitutional to deprive Pennsylvanians like Voter Respondents Baxter and
Kinniry of their right to vote on this basis in Philadelphia’s September 2024 Special
Election. This Court should take this opportunity to affirm and make the applicable
rule of law clear and uniform across this Commonwealth. Solidifying this eminently
just and reasonable rule of state constitutional law would require zero change to the
process of casting ballots, by mail or otherwise, and would only change the way
ballots are canvassed after the election. Affirming the Commonwealth Court and
providing clarity in the law would al/eviate the burden on county elections officials
who must now scrutinize thousands of envelopes to determine the presence and
correctness of a date thar has no relevance whatsoever.

And if the Pennsylvania Constitution somehow provides no such protection
for voters facing disenfranchisement on such a flimsy basis, this Court should say
that, too. Either way, there is no legal or practical bar to the Court’s deciding this
issue now, just as there was none when the Court granted Republican Intervenors’
King’s Bench petition in Ball v. Chapman on October 21, 2024, and issued a decision

changing ballot-counting rules two years ago—on November 1, 2022, mere days



before the 2022 General Election—and certainly none when this Court issued its
decision in the Genser Section 3157 appeal just last week. There is nothing
remarkable about this timing: Section 3157 appeals by their very nature arise close
to or during the election, and Pennsylvania courts are bound to resolve them.

By contrast, a “stay” of the Commonwealth Court’s decision arising out of
Philadelphia’s special election cannot be justified by any principle of law or common
sense. It would be the worst of all worlds. Because the unpublished decision below
involves a small number of votes in an already-decided state legislative election, the
practical effect of “staying” that order is nil. Staying that decision could not possibly
result in the sort of statewide restraining order the Republican Intervenors seek. Nor,
to the extent that it is even possible to “stay” the precedential value of an
unpublished decision, would that accomplish anything except a brief delay of the
inevitable.

Specifically, if the Court merely stays the decision below and declines to
announce or confirm a rule of law for the counties to follow, then voters whose rights
are denied in the 2024 General Election based on this meaningless envelope mistake
will have to appeal to their county courts of common pleas under the same Section
3157 process used here, as is their right. The same question presented here will soon
be back before the Commonwealth Court, and then before this Court, all while the

county boards of elections are in the midst of the canvassing process, and potentially



at a time when the Court’s decision could be outcome-determinative. The burdens
on election administrators and the courts at that point, and the potential for chaos,
will be far greater than if this Court would simply grant Republican Intervenors’
request for extraordinary jurisdiction and resolve the Free and Equal Elections
Clause question once and for all.

On the merits, the correct course is to affirm. The Commonwealth Court twice
decided the question presented correctly, and the issues have been fully briefed in
this Court twice in the last several months. The Court has all it needs to affirm the
Commonwealth Court. The Free and Equal Eloctions Clause demands, at a
minimum, that “all aspects of the electoral process, to the greatest degree possible,
be kept open and unrestricted to the voters of our Commonwealth....” League of
Women Voters v. Commonwealth {“LWV”), 178 A.3d 737, 804 (Pa. 2018). The
refusal to count otherwise valid mail ballots' submitted on time by eligible voters
because of an inconseduential envelope-dating error violates that fundamental right,
whether one applies strict scrutiny or even some more permissive standard.

As established based on a complete record including discovery taken from all
67 county boards of elections in a federal case and confirmed by the stipulation

entered below, the voter-written date is indisputably inconsequential. It serves no

! The rules governing mail and absentee ballot processing are identical. For ease of reference,
Voter Respondents will refer to both absentee and mail ballots as “mail ballots.”
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purpose other than to disenfranchise voters. It plays no role in establishing that a
ballot was returned to the board of elections before the statutory receipt deadline, or
that the voter was eligible, and it is not used to prevent fraud. No one can dispute
any of that. The Philadelphia Board of Elections (the “Board”) stipulated to these
facts below, and when given the opportunity at the hearing below, Republican
Intervenors identified no facts they disputed.

None of Republican Intervenors’ arguments presents any substantial basis for
granting their requested “stay,” let alone for reversal. < They rely on the federal
“Purcell doctrine,” which is wholly inapplicable to Section 3157 appeals filed in
state court under state law. They argue that counties other than Philadelphia were
indispensable parties in this Section 3157 appeal involving a local Philadelphia
election, but there is no mechanisin for impleading other counties when a voter
appeals their local board’s deeision pursuant to this statute, and no other county has
attempted to intervene or even file an amicus brief here. Republican Intervenors
argue there should have been more “factual development” below, but point to no
salient facts they would have developed, elide their total waiver of this issue in the
court of common pleas, and fail to mention that they fully participated in extensive,
statewide discovery on this issue in recent federal litigation, the result of which was

the Third Circuit’s conclusion that the envelope dating rule “serves little apparent



purpose.” Pa. State Conf. of NAACP v. Sec’y Commonwealth of Pa. (“NAACPI1”),
97 F.4th 120, 125 (3d Cir. 2024).

Qualified voters who submit a mail ballot on time, only to have it set aside
because of a completely irrelevant envelope-dating error, deserve the protection of
their constitutionally guaranteed right to vote. As this Court has emphasized, the
Free and Equal Elections Clause reflects the fundamental “desire” of the framers of
the Pennsylvania Constitution to allow voting by “all people with an interest in the
communities in which they lived—universal suffrage ....” LWV, 178 A.3d at 807.
Voters will keep seeking that protection in each and every election so long as their
votes are denied. If the Commonwealth Court was right in this election appeal, then
this Court should say so before otiier voters are similarly disenfranchised.
Republican Intervenors’ application for extraordinary jurisdiction should be granted,
and the Commonwealth Couzt’s decision protecting the rights of Pennsylvania voters
should be affirmed raticr than stayed.

BACKGROUND

Voter Respondents Brian T. Baxter and Susan T. Kinniry are qualified
registered voters in Philadelphia who submitted mail ballots in the September 17,

2024 Special Election for State Representative in the 195th state house district. See



R0023-R00242 ( 9/23/24 Pet. For Review [“PFR”], Ex. 1 (9/22/24 Decl. of Brian T.
Baxter [“Baxter Decl.”])), at ] 2-3, 6-9; R0027-R0028 (PFR, Ex. 2 (9/22/24 Decl.
of Susan T. Kinniry [“Kinniry Decl.”])), at 99 2-3, 6, 9. Although Mr. Baxter and
Ms. Kinniry vote regularly and believed that they had filled out everything on their
mail ballot envelopes correctly, they and 67 other voters failed to properly date their
outer declaration envelopes.® As a consequence, the Board set aside and voted 2-1
not to count their mail ballots in the election. R0O014, 44 51-52.

A.  Procedural History

Voter Respondents timely initiated this challenge to the Board’s decision with
a Petition for Review in the Philadelphia Court of Common Pleas pursuant to 25 P.S.
§ 3157. The Petition and supporting declarations detailed the Voters’ qualifications
and attempts to vote by mail in the September 2024 Special Election and alleged,
based on admissions and findings in multiple prior lawsuits in both state and federal
court, that the envelope date serves no purpose other than to disenfranchise eligible

voters and disqualify ballots received on time. See RO001-R0037 (PFR).

2 References herein to page numbers R0O001-R0188 refer to the Appendix submitted by Voter
Respondents below to the Commonwealth Court with their merits brief. For the Court’s
convenience, Voter Respondents submit a true and correct copy of that Appendix with this
Response.

3 See Philadelphia Board of Elections, List of Flawed Ballots, 2024 Special Election (Sept. 15,
2024), https://vote.phila.gov/media/2024 Special Election Deficiency List.pdf.



As expressly required under § 3157(a), the Court of Common Pleas held a
hearing on the Petition on September 25, 2024. Republican Intervenors filed a
motion to intervene and a motion to dismiss the same day. At the hearing, the Board
expressly agreed that all facts set forth in the PFR and supporting declarations are
undisputed. See R0046 (9/25/24 Tr.) at 5:6-6:7; see also RO038 (9/26/24 Order) at 1
(“petitioners and respondent stipulated to the operative facts underlying their
dispute”). Counsel for Republican Intervenors were also present and did not raise
any dispute with the facts in the Petition. See R0049 at 20:2-21.

Based on the undisputed facts presented, the Court of Common Pleas granted
Voter Respondents’ Petition, ruling that the Ruard’s decision to disqualify their mail
ballots because of two envelope-dating errors violated their right to vote under the
Free and Equal Elections Clause. On September 27, 2024, the Court of Common
Pleas signed an order granting Republican Intervenors’ motion to intervene, denying
their motion to dismiss, and providing for final disposition of the § 3157 appeal. The
Board appealed to the Commonwealth Court on October 1, 2024, and Republican
Intervenors filed an appeal on October 3, 2024. On October 30, 2024, the
Commonwealth Court issued a decision affirming the lower court’s ruling. On
October 31, Republican Intervenors filed the instant Emergency Application to Stay

the Commonwealth Court’s ruling.



B. Origins of the Envelope-Date Provision

The Election Code has long provided an absentee ballot option for certain
Pennsylvania voters. See 25 P.S. §§ 3146.1-3146.9; R000S8, 9§ 26. In 1963, the
General Assembly added to the absentee ballot provisions a requirement that the
“elector shall ... fill out, date and sign [a] declaration printed on” the outer envelope
used to return absentee ballots. Act of Aug. 13, 1963, P.L. 707, No. 379, sec. 22, §
1306. At the same time, the Code’s canvassing provision was amended to instruct
county boards to set aside ballots returned in envelopes bearing a date after the
election, id., sec. 24 § 1308(c). Thus, for a brief time 1n the 1960s, the Election Code
directed use of the handwritten envelope date as part of the determination whether
absentee ballots were timely.

But in 1968, the Legislature updated the Code to make date of receipt the sole
factor in determining timeliness of absentee ballots, eliminating the requirement to
set aside ballots based on the envelope date. Act of Dec. 11, 1968, P.L. 1183, No.
375, sec. 8, §§ 1308(a) & (¢). Thus, while the instruction to “fill out, date and sign”
the envelope declaration remained after 1969, whether the absentee ballot arrived at
the election office by the statutory deadline was the exclusive method of determining
the timeliness of an absentee ballot.

In 2019, the General Assembly enacted Act 77, which provides all eligible

voters the option of no-excuse mail voting. R0O00S, 9 26. The General Assembly



largely repurposed the Code’s absentee-ballot provisions in the new mail-ballot
provisions, including carrying over the instruction from § 3146.6(a) to “fill out, date
and sign” a declaration printed on the return envelope. As the legislature’s
Republican Party leadership has acknowledged, the General Assembly adopted the
absentee-ballot language wholesale “to minimize the complexities of legislative
drafting,” R0122 (6/24/24 Br. of Amici Curiae Bryan Cutler, et al.), not because it
made any determination that the voter-written date served some purpose in
administering the mail ballot process. Thus, the legislative history of Act 77 contains
no indication that the General Assembly gave any thought to whether the vestigial
“shall...date” language should be enforced to disenfranchise mail-ballot voters who
do not strictly comply with it.

C. Voting by Mail in Petinsylvania

A voter seeking to vote by mail must complete an application that allows
county boards to verify the voter’s qualifications to vote in Pennsylvania. 25 Pa.C.S.
§ 1301; 25 P.S. §§ 3146.2, 3150.12; R0O008-09, q 27. After verifying the voter’s
identity and eligibility, the county board sends a mail-ballot package that contains a
ballot, a secrecy envelope marked with the words “Official Election Ballot,” and the

pre-addressed outer return envelope containing a pre-printed voter declaration form.

Id. §§ 3146.6(a), 3150.16(a); see also R0009, 9 29.
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At “any time” after receiving their mail-ballot package, the voter marks their
ballot, places it in the secrecy envelope and the return envelope, completes the
declaration, and delivers the ballot, by mail or in person, to their county board. /d.
§§ 3146.6(a), 3150.16(a); RO009, 9 30. The Election Code provides that the voter
“shall...fill out, date and sign the declaration” printed on the outer return envelope.
See 25 P.S. §§ 3146.6(a), 3150.16(a); see also RO009, § 31.

The county board must receive an otherwise valid mail ballot by 8:00 p.m. on
Election Day for it to be considered timely. 25 P.S. §§ 3146.6(c), 3150.16(c); RO009-
10, 9 33. Upon receipt of a mail ballot, county boards must stamp the return envelope
with the date of receipt to confirm its timeliness and log it in the Department of
State’s Statewide Uniform Registry of Electors (“SURE”) system, the statewide
database that counties use to, ainong other purposes, generate poll books.* See
R0009-10, 9 33 Timely mai! ballots are then verified pursuant to 25 P.S. § 3146.8(g),
and any verified ballet submission that is not challenged is counted and included

with the election results. /d., § 3146.8(g)(4); R0010, 9 34.

* Pa. Dep’t of State, Guidance Concerning Examination of Absentee and Mail-In Ballot Return
Envelopes, at 2-3  (Apr. 3, 2023), https://www.pa.gov/content/dam/copapwp-
pagov/en/dos/resources/voting-and-elections/directives-and-guidance/2023-04-03-Examination-
Absentee-Mail-In-Ballot-Return-Envelopes-4.0.pdf.
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D. The Envelope-Dating Provision’s Lack of Purpose

It is beyond dispute here that the envelope-dating provision serves absolutely
no purpose. R0011, 4 39; R0046, at 5:6-6:7. Moreover, prior lawsuits in both state
and federal court have conclusively demonstrated that the date is unnecessary to
establish voter eligibility or the timing of ballot receipt.

In the NAACP case, based on evidence and admissions by the Secretary of
State and all 67 county boards of elections, including the Philadelphia Board, the
trial court concluded that it was beyond dispute that the einvelope-dating provision
was “wholly irrelevant” in determining when the voter filled out the ballot or
whether the ballot was received by 8:00 p.m. on Election Day. Pa. State Conf. of
NAACP v. Schmidt (“NAACP 1”), 703 F. Supp. 3d 632, 679 (W.D. Pa. 2023)
(“Irrespective of any date written on the outer Return Envelope’s voter declaration,
if a county board received and date-stamped a...mail ballot before 8:00 p.m. on
Election Day, the balloi was deemed timely received...”), rev’d on other grounds,
97 F.4th 120. The undisputed record in NAACP I further “show[ed], and the parties
either agree...or admit...” that county boards did not use the date “for any purpose
related to determining a voter’s age, citizenship, county or duration of residence,

felony status, or timeliness of receipt.” Id. at 668, 676 (emphasis added).
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These findings® were confirmed on appeal: While the Third Circuit reversed
based on its interpretation of the scope of the federal Civil Rights Act, it unanimously
agreed that “[t]he date requirement ... serves little apparent purpose.” NAACP 11,97
F.4th at 125; see also id. at 127 (““[1]t may surprise, the date on the declaration plays
no role in determining a ballot’s timeliness[]”); id. at 139-40 (Shwartz, J., dissenting)
(In the November 2022 election, “10,000 timely-received ballots were not counted
because they did not comply” with the date provision “even though the date on the
envelope is not used to (1) evaluate a voter’s statutory qualifications to vote, (2)
determine the ballot’s timeliness, or (3) confirm that the voter did not die before
Election Day or to otherwise detect fraud.”).

E. Previous Litigation over itie Envelope-Dating Provision

In each election since 2020, thousands of eligible Pennsylvania voters who
submitted their mail ballots on time have faced disenfranchisement based on
enforcement of the env=lope-dating requirement. As a result, the provision has been
the subject of repeated litigation.

Several courts have addressed the statutory construction of the Election Code

concerning the envelope-dating provision and whether the provision is mandatory.

See Ball v. Chapman, 289 A.3d 1, 20-23 (Pa. 2022); In re Canvass of Absentee and

> These findings were not, as Republican Intervenors now suggest, “passing dictum.” Appl. 22.
They were central to the trial court’s ruling and undisturbed (indeed, expressly endorsed) on
appeal. In any event, aside from trying to dodge these conclusions by labeling them dicta,
Republican Intervenors do not say how they think they could possibly be incorrect.
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Mail-In Ballots of Nov. 3, 2020 Gen. Election, 241 A.3d 1058, 1062 (Pa. 2020) (“In
re 20207); Ritter v. Lehigh Cnty. Bd. of Elections, 272 A.3d 989 (Pa. Cmwlth. Jan.
3, 2022), appeal denied, 271 A.3d 1285 (Pa. 2022). Additional courts considered
whether enforcement of the envelope-dating provision violated the Materiality
Provision of the federal Civil Rights Act, reaching different conclusions. Compare
Migliori v. Cohen, 36 F.4th 153, 162-64 (3d Cir.) (concluding that enforcement of
envelope-dating provision violated federal law), vacated as moot, 143 S. Ct. 297
(2022), and NAACP I, 703 F. Supp. 3d 632 (same), and Chapman v. Berks Cnty. Bd.
of Elections, No. 355 M.D. 2022, 2022 WL 4100998, at *12-29 (Pa. Cmwlth. Aug.
19, 2022) (same), and McCormick for U.S. Sexiate v. Chapman, No. 286 M.D. 2022,
2022 WL 2900112, at *9-15 (Pa. Cmwltis. June 2, 2022) (same), with Ball, 289 A.3d
at 33-34 (deadlocking 3-to-3 as to application of the federal Materiality Provision),
and NAACP 11, 97 F.4th 126 (concluding the Materiality Provision does not apply
to mail ballot forms).

The Commonwealth Court and the trial court below are the only courts to
address whether applying the envelope-dating provision to disenfranchise voters
violates their rights under the Free and Equal Elections Clause, Pa. Const. art. I, § 5.
And both courts have found that it does. See Baxter v. Phila. Bd. of Elections, No.
1305 C.D. 2024, 2024 WL 4614689, at *18 (Pa. Cmwlth. Oct. 30, 2024); see also

Black Political Empowerment Project, et al. v. Schmidt, et al. (“B-PEP”), No. 283
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M.D. 2024, 2024 WL 4002321, at *35 (Pa. Cmwlth. Aug. 30, 2024), vacated on
other grounds, 322 A.3d 221 (Pa. 2024); R0039 (9/26/24 Order) at 2.

Moreover, while the Ball case involved statutory interpretation and the federal
Materiality Provision, three of the six Pennsylvania Supreme Court justices
presiding in Ball expressly acknowledged that:

[F]ailure to comply with the date requirement would not compel the
discarding of votes in light of the Free and Equal Elections Clause, and
our attendant jurisprudence that ambiguities are resolved in a way that
will enfranchise, rather than disenfranchise, the c¢lectors of this
Commonwealth.

Ball, 289 A.3d at 27 n.156 (emphasis added) (ciiing Pa. Const. art. 1, § 5; Pa.
Democratic Party v. Boockvar (“PDP”), 238 A.3d 345, 361 (Pa. 2020), cert. denied,
141 S. Ct. 732 (2021)).

ARGUMENT

I. THE UPCOMING 20624 GENERAL ELECTION DID NOT BAR THE
DECISION BELOW AND SUPPORTS THIS COURT’S GRANTING
JURISDICTIGN AND AFFIRMING ON THE MERITS NOW.

A. There Is No Broad Purcell-Type Rule for Pennsylvania Courts.

Republican Intervenors’ primary criticism of the Commonwealth Court’s
ruling relies on the so-called “Purcell doctrine” to argue that no court should decide
election cases shortly before or during an election. The import of their arguments is
that the Commonwealth Court was required simply to sit on this election appeal, or

else decide it against the voters notwithstanding the merits, because another election
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is coming up. That suggestion is nonsensical and contrary both to the law and the
Pennsylvania courts’ history of deciding similar cases.

This appeal arises under 25 P.S. § 3157, which allows Pennsylvania voters
who are “aggrieved by any order or decision” of their board of elections to quickly
appeal to the court of common pleas where they assert that “an injustice has been
done.” Id. at § 3157(a). The entire point of this statutory mechanism and the judicial
process it creates is to furnish a vehicle for election challenges to be quickly decided
after an election—challengers initiate an action within two days of a decision of a
board of elections, the court schedules a hearing within three days of the filing of the
challenge, and appeals can be taken to Commonwealth Court and beyond. See 25
P.S. § 3157(a).

Between primaries and gencral elections, Pennsylvania holds an election of
some kind roughly every six imonths, with special elections (such as the one at issue
in this case) held as the need arises between these dates. Pennsylvania courts can
thus be adjudicating appeals under Section 3157 throughout the year. When those
appeals rise up to the Commonwealth Court or this Court, they may make precedent.
See, e.g., Dayhoffv. Weaver, 808 A.2d 1002, 1006 (Pa. Cmwlth. Ct. 2002); see also,
e.g., In re Reading Sch. Bd. Election, 634 A.2d 170, 171 (Pa. 1993). Those
precedents may come down close in time to the next election. But that is in the

natural order of things—the process established by the General Assembly through
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which election law develops, and the process by which the recently decided Genser
case, as well as this appeal and others, came to this Court. See Genser v. Butler Cnty.
Bd. of Elections, No. 26 WAP 2024, 2024 WL 4553285, at *3 (Pa. Oct. 23, 2024);
see also, e.g., Inre 2020, 241 A.3d at 1062-63; Shambach v. Bickhart, 845 A.2d 793
(Pa. 2004). Indeed, this Court recently reaffirmed that Section 3157 appeals are the
process by which disputes over election law should be presented to it for decision.
See New PA Project Educ. Fund v. Schmidt, No. 112 MM 2024, 2024 WL 4410884,
at *1 n.2 (Pa. Oct. 5, 2024) (“NPPEF”) (noting that the Court would exercise
jurisdiction in appeals that “have come before this Court in the ordinary course”);
id. at *2 (Donohue, J., supporting denial) (noting that the envelope-date issue could
arise “in the ordinary course, in a court ¢ common pleas”).

Republican Intervenors now suggest a radical new rule that would gut Section
3157 and curtail the process by which the law relating to elections is made in
Pennsylvania. From now on, they say, appellate decisions resolving ordinary-course
Section 3157 appeals (or perhaps just the ones they disagree with) may not issue
close to an election (but how close is left unsaid) because, even if those decisions
are unpublished (as the Commonwealth Court’s decision was here), the mere
existence of non-binding persuasive authority regarding a disputed election rule
could have some effect on the Republican Intervenors’ electoral fortunes. See Appl.

11-16. This Court should cast aside that lawless and self-interested proposal.
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To be sure, no support for this extreme contention can be had in the federal
“Purcell Doctrine,” as Republican Intervenors wrongly argue (at 10-17). For one,
Purcell applies to federal judicial relief that would bind state actors to change
electoral rules close to the election, not to the mere issuance of precedent that might
in turn follow as a matter of stare decisis or by dint of its persuasive power. E.g.,
Merrill v. Milligan, 142 S. Ct. 879, 881 (2022) (Kavanaugh, J., concurring, joined
by Alito, J.) (Purcell means that “federal district courts ordinarily should not enjoin
state election laws in the period close to an election”): see, e.g., Republican Nat'l
Comm. v. Democratic Nat'l Comm., 589 U.S. 423, 424 (2020) (per curiam) (federal
district court order “unilaterally ... [e]xtending the date by which ballots may be cast
by voters” stayed because the district court contravened Purcell “by ordering
such relief” (emphasis added)); sz¢ also NPPEF, No. 112 MM 2024, 2024 WL
4410884, at *1. And at any rate, the entire doctrine relates to limitations that are
particular to federal ccusts and has never extended to state court, and certainly never
to § 3157 appeals arising in the ordinary course through Pennsylvania’s courts.

Grounded in the principles of federalism, Purcell is a rule of caution that “a
federal court’s last-minute interference with state election laws is ordinarily
inappropriate.” Democratic Nat’l Comm. v. Wisconsin State Legislature, 141 S. Ct.
28, 31 (2020) (Kavanaugh, J., concurring) (emphasis added). The opinions

discussing Purcell consistently hold that it is federal courts in particular that are
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constrained by that principle. See, e.g., Moore, 142 S. Ct. at 1089 (Kavanaugh, J.,
concurring) (“/F]ederal courts ordinarily should not alter state election laws in the
period close to an election.”) (emphasis added); Milligan, 142 S. Ct. at 881
(Kavanaugh, J., concurring) (“It is one thing for a State on its own to toy with its
election laws close to a State’s elections. But it is quite another thing for a federal
court to swoop in and re-do a State’s election laws in the period close to an election.”
(emphasis added)); Democratic Nat’l Comm., 141 S. Ct. at 28 (Roberts, C.J.,
concurring) (Purcell limits “federal intrusion[s] on state lawmaking processes”
(emphasis added)); Republican Nat'l Comm., 589 1J.S. at 424 (per curiam) (“This
Court has repeatedly emphasized that lower federal courts should ordinarily not alter
the election rules on the eve of an electitn.” (emphasis added)).

Purcell is thus limited to a specific concern with election-eve changes
mandated by federal courts. Even before Purcell had a name, courts recognized that
“[f]ederal court intervertion that would create such a disruption in the state electoral
process” implicates “equitable consideration[s]” that “go[] to the heart of our notions
of federalism.” E.g., Page v. Bartels, 248 F.3d 175, 195-96 (3d Cir. 2001) (Becker,
C.J.) (emphasis added).

Consistent with deep-rooted federalism principles, the Purcell notion has
never been thought to apply to state lawmakers and state courts. As Chief Justice

Roberts explained, in describing why Purcell applied to a Wisconsin federal district
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court order but not to the election-related orders issued by this Court in 2020, there
is a significant difference between “the authority of state courts” applying state law
and “federal intrusion[s] on state lawmaking processes,” with “[d]ifferent bodies of
law and different precedents govern[ing] these two situations.” Democratic Nat’l
Comm., 141 S. Ct. at 28 (Roberts, C.J., concurring).

Recent redistricting cases illustrate the distinction clearly. In Merrill, in which
an Alabama federal court ordered redistricting, this Court granted a stay of the lower
federal court’s injunction based on Purcell because “federai courts ordinarily should
not enjoin a state’s election laws in the period clese to an election.” 142 S. Ct. at
881. But in Moore, where new districting lines were ordered by the North Carolina
Supreme Court, the Court denied a stay and let the state-judge lines stand, because
as Justice Kavanaugh explained it was “too late for the federal courts”—i.e., the U.S.
Supreme Court—to order that the district lines be changed.” 142 S. Ct. at 1089
(Kavanaugh, J., concurring).

Indeed, Pennsylvania law affirmatively bars the invention of some generally
applicable Purcell-type principle. Such a rule would be in nearly insoluble tension
with the operation of 25 P.S. § 3157, which provides for the rapid adjudication of
election-related legal challenges specifically relating to the computation and
canvassing of the returns that occurs in the immediate aftermath affer the election.

State court decisions under the dispute-resolution mechanism set forth in § 3157 thus
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necessarily arise only in the throes of election season—and yet Pennsylvania courts
can and do decide them. See supra 17 (citing cases). When a Section 3157 appeal
makes it all the way to this Court, it may well be time for another election, as was
the case in Genser. Attempting to impose Purcell, a concept designed for limited-
jurisdiction federal courts, on the workaday activities of the courts of this
Commonwealth as they interpret and adjudicate disputes regarding the Election
Code would be a violation of the General Assembly’s express authorization to
Pennsylvania courts to hear such appeals, as well as the General Assembly’s intent
in drafting Section 3157. Imposing a new Purceli-iikke standard on Pennsylvania
courts would also be a disaster in practice.

No wonder, then, that this Court did not in fact “adopt the Purcell principle”
as some blanket rule of law whern it denied the NPPEF King’s Bench petition in a
non-precedential two-page order last month. See Appl. at 18; see also id. at 1, 2, 8,
10, 11, 16, 17 (repeatedly citing the same snippet from NPPEF in support of a
contrary proposition).

The NPPEF order may reflect that Purcell-type considerations concerning the
exigencies of election season can be relevant, particularly in the discretionary
decision whether to allow a King’s Bench petition seeking prospective relief. But it
also made clear that such considerations are no barrier at all to merits resolution of

appeals that arise “in the ordinary course”—even ones that raise important election-
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related legal issues. NPPEF, No. 112 MM 2024, 2024 WL 4410884, at *1 n.2 (Pa.
Oct. 5, 2024).° The Court then pointed specifically to Genser, a then-pending
Section 3157 appeal, as an example of such an ordinary-course appeal. Id. And the
Court thereafter decided Genser, just last week, bringing uniformity and clarity to a
disputed legal issue regarding the application of the Election Code to the canvassing
of provisional ballots. 2024 WL 4553285, at *22. This Court’s decision in Genser
is consistent with design of Section 3157—and is simply impossible to square with
Republican Intervenors’ dramatic overreading of the NPPEF order or their
proposed, Purcell-inspired override of the normal precess for post-election elections
appeals under Section 3157.

Republican Intervenors plainly do not like how the General Assembly has
structured the process of elections appeals in Pennsylvania, and they plainly wish
this case did not arise through that process via a September 2024 special election.
They suggest (at 19-215 that there was something improper in Commonwealth Court
deciding this case without all 67 counties joined as parties, but appeals under Section

3157 do not proceed that way, as Genser and other recent decisions of this Court

® Pennsylvania courts have in fact repeatedly resolved disputes about the conduct of elections even
while elections or canvassing are underway. See, e.g., Ball v. Chapman, 289 A.3d 1 (Pa. 2023)
(resolving King’s Bench petition filed by Republican Intervenors); In re Canvass of Absentee &
Mail-in Ballots of November 3, 2020 Gen. Election, 241 A.3d 1058 (Pa. Nov. 23, 2020) (resolving
issues arising during post-election canvass); Applewhite v. Commonwealth, No. 330 M.D. 2012,
2012 WL 4497211 (Pa. Cmwlth. Oct. 2, 2012) (entering a preliminary injunction against
enforcement of a voter ID law after remand from this Court, 54 A.3d 1, 5 (Pa. Sept. 18, 2012)).
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illustrate.” Indeed, they even go so far as to suggest (e.g., at 3) that perhaps this Court
should not merely grant a stay of the decision below but should direct a
“modification” of the Commonwealth Court’s order that would function as a de facto
restraining order against counties that are not even parties to this case, requiring them
“to enforce the General Assembly’s date requirement in the 2024 General Election
and all future elections,” even though the constitutionality of such enforcement
remains an open question. Such an injunction against unnamed, unserved non-
parties, in order to prevent them from even considering the Commonwealth Court’s
non-precedential decision as they canvass votes in the 2024 General Election, would
be contrary not only to Section 3157 but to ali niotions of jurisdiction and prudence.
See, e.g., First Regular Baptist Churck of Indiana, Pa. v. Allison, 154 A. 913, 917
(Pa. 1931).

It is especially odd for Republican Intervenors to invoke Purcell-type
concepts here. The Purcell principle is premised on the “State’s extraordinarily
strong interest in avoiding ... changes to its election laws and procedures.” E.g.,

Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring) (emphasis added). Relevant

7 The Commonwealth Court majority thus correctly rejected Republican Intervenors’ novel
position that every county had to be joined in the Voter Respondents’ direct statutory appeal from
their own county board’s decision: “[ W]e also reject any contention that the other 66 county boards
of elections needed to be joined as parties for Designated Appellees to obtain the relief they sought
from the trial court pertaining to the September 17, 2024 Special Election, which only took place
in one county of this Commonwealth, Philadelphia County. The requested relief could not have
been sought against any other county board in relation to that Special Election.” Baxter, 2024 WL
4614689 at *10 n.25.
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to that interest, the General Assembly enacted an election appeals process that
requires that certain judicial decisions related to election law will arise in the
ordinary course, through the appeals of aggrieved parties from the decisions of
county boards of elections. 25 § P.S. 3157(a). Republican Intervenors, as private
partisan entities who do not represent the State or its interests, now ask this Court to
do away with the election appeals process set forth in state law. Whether by Purcell
or any other name, what they seek is not the law in Pennsylvania.

B.  Purcell-Type Considerations Do Not Support a Stay—But They
Do Support Granting Review and Affirming.

None of this is to say that the exigencies ot election season are categorically
irrelevant when state courts are fashioning equitable relief—they may well be, at
least inasmuch as the grant of that reiief is also justified by a likelihood of success
on the merits. But here, to the extent they are relevant, those exigencies do not
support a stay. They support a grant of jurisdiction and an affirmance.

As for the Commonwealth Court, there is simply no argument that its order
improperly caused any disruption or chaos or burden with respect to the actual
subject matter of this appeal, namely the September 2024 special election in
Philadelphia. See infra, 47-50. Republican Intervenors concede (at 2) that they have
no issue with any injunctive relief issued by the Commonwealth Court. They assert
that the Commonwealth Court’s “order” is the problem (at 2), but there too, they

cannot actually claim the order directly binds any other county in the future,
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inasmuch as the Commonwealth Court did not issue a published, precedential
opinion.

The argument is, instead, that by vindicating the rights of 69 Philadelphians
in the election appeal before it, the Commonwealth Court said something about what
the Pennsylvania Constitution means that counties and county courts may agree with
when the same issue comes up with respect to the 2024 General Election. But that is
just how persuasive authority works. This Court can ‘“stay” the effect of the
Commonwealth Court’s decision on the votes cast in the September 2024 special
election, but it cannot affirmatively command non-party counties and county courts
of common pleas to disregard the same constitutional arguments when they
inevitably arise again after the coming election.

That is why Republican Intervenors’ argument, that the mere existence of the
decision below creates some risk of disuniformity with respect to the counting of
mail ballots in envelopes with dating errors in the 2024 General Election, Appl. at
13-15, is so misplaced. The decision below plainly orders no prospective relief;
because it is unpublished, it is persuasive authority to the same extent in Erie County
and Lancaster County as it is in Philadelphia. See, e.g., Pa.R.A.P. 126(b); see also,
e.g., Duke Energy Fayette II, LLC v. Fayette Cnty. Bd. of Assessment Appeals, 116
A.3d 1176, 1182 (Pa. Cmwlth. Ct. 2015). Thus, whatever risk there might be of

varying rules between counties with respect to these mail ballots, a “stay” would not
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do anything to address that risk. With or without a stay, counties will need to decide
whether the Pennsylvania Constitution requires them to count voters’ ballots. With
or without a stay, county courts of common pleas will need to hear the appeals from
board of elections decisions. If anything, a stay would make things worse in the 2024
General Election, creating even more uncertainty about the application of the Free
and Equal Elections Clause to the envelope-date issue but still leaving local elections
boards and courts to come up with their own answers when voters seek to vindicate
their constitutional rights in elections appeals (or when Republican Intervenors or
allied actors file their own appeals to block them).

Nor do Republican Intervenors provide any explanation for how granting a
“stay” of an unpublished decision about a past, concluded election will prevent
future “chaos” or implicate any of the “host of difficult decisions about how best to
structure and conduct the election” that election officials must make. Appl. at 11-
12 (quoting Dem. Nat'l Committee, 141 S. Ct. at 31 (Kavanaugh, J., concurring)).
This case does not involve any of the rules for where, when, or how Pennsylvanians
vote. None. It involves only whether, at the canvassing stage, a voter’s mail ballot
must be rejected and left uncounted because the voter made a trivial mistake in
failing to date a form printed on the outer envelope.

Meanwhile, if Republican Intervenors were in fact right that, absent a stay,

county boards would choose to follow the Commonwealth Court’s decision and
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“likely count™ ballots despite envelope date errors (see Appl. at 13), that would not
be a Purcell-type problem at all. Purcell-type problems arise where a court orders
election-related relief that is not “feasible” “without significant cost, confusion, or
hardship,” Merrill, 142 S. Ct. at 881 (Kavanaugh, J., concurring). But following the
Commonwealth Court’s legal rule would be perfectly feasible “without significant
cost, confusion, or hardship.” Id. Again, that rule requires no change at all to any
aspect of the process by which voters vote. If anything, voters, campaigns, and
community organizations would be relieved of the need to expend considerable
efforts investigating and mitigating instances of ncedless disenfranchisement. And
as for elections officials, applying the legal reasoning of the Commonwealth Court
makes the work of canvassing demonstrably easier, as the counties have previously
explained. See, e.g., R0139-41 (9/4/24 Br. of Resp’ts Allegheny and Philadelphia
Cnty. Bds. of Elections).® Following the rule of the Commonwealth Court would
just relieve county officials of the onerous task of scrutinizing the envelopes for
“correct” dates whose only evident purpose is to disenfranchise unfortunate voters

by the thousands in election after election.

8 In his dissenting opinion, Judge Wolf expressed concern that the Commonwealth Court’s
decision might lead some voters to forego voting provisionally. See Baxter, 2024 WL 4614689,
at *26, 27 n.6 (Wolf, J., dissenting). But given the non-precedential status of the Commonwealth
Court’s decision, any voter would still be advised to vote a provisional ballot so that it can be
counted in the event that the mail ballot is not. For those who wish to vindicate the law’s
preference that “[t]echnicalities should not be used to make the right of the voter insecure,” Appeal
of James, 105 A.2d 64, 66 (Pa. 1954), the only enduring solution will be a decision from this Court.
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All of which is why now is the right time for this Court to grant the Republican
Intervenors’ request and affirm. The single best way to address the burdens on voters
and election officials stemming from the ongoing legal dispute over the
constitutionality of disenfranchising voters for a meaningless paperwork error is for
this Court to resolve that dispute.’ The Court could do so here in the same procedural
manner as in Genser—via a Section 3157 appeal that has arisen in the ordinary
course. Doing so would result in a final, precedential legal rule that would apply
uniformly across the Commonwealth. And for the reasons stated already, that rule is
easily administered—much more easily than the curabersome and unjust status quo.

Taking this case now, as Republican Intervenors request, will also give the
Court a chance to resolve this issue—at east by way of an order with an opinion to
follow, as in Ball—before the results of the upcoming election are known. As the
Secretary of State and Depariiment of State convincingly argued as amici below, “[1]t
is better to address questions about which ballots will be counted before such a

decision becomes outcome determinative.” 10/14/24 Amicus Br. in Supp. of

Appellees, at 9-10 (citing Zimmerman v. Schmidt, 33 MD 2024, 2024 WL 3979110,

? Republican Intervenors also offer (at 17-18) a lengthy recitation of some of the prior litigation
around the envelope-dating provision, ostensibly to support their suggestion that the state
constitutional claim here should have been raised more quickly. But the plaintiffs in the prior
federal cases raised only federal claims, which is consistent with limitations on the power of federal
courts to enforce state constitutional rights. See Pennhurst State Sch. & Hosp. v. Halderman, 465
U.S. 89 (1984). Voter Respondents also were not party to those prior suits, as their right to vote
was not violated until the September 2024 special election.
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at *5 n.13 (Pa. Cmwlth. Aug. 23, 2024), vacated on other grounds, 63 MAP 2024,
2024 WL 4284202 (Pa. Sept. 25, 2024)). Doing so now provides an opportunity to
set the precedent that will guide all county boards before they begin the canvass and
computation of ballots in the upcoming election.

Although this approach would involve expedited review, this Court has
resolved similarly critical questions of what ballots would count on similarly short
timelines, most notably in Ball. The alternative—waiting to address the underlying
constitutional issue until the courts are faced with a preciiferation of Section 3157
appeals after Election Day, and indeed after countics have started counting votes, in
a presidential election year—would be a far more chaotic, harried, and confusing
course of action.

There can be no doubt that ciection administrators in Pennsylvania are well
able to adapt where the appiicable rule regarding the canvassing of ballots changes
close to the election (especially when that change makes their jobs easier). That was
the case with respect to Genser, where this Court’s decision with respect to the
canvassing of provisional ballots was the subject of speedily issued guidance from
the Secretary of the Commonwealth, and where there has been no argument that
counties will be unable to apply the rule laid down in by the Court. County boards
also adapted two years ago in Ball, where in response to Republican Intervenors’

October 19, 2022 request, this Court ordered that ballots with envelope-date errors
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not be counted on November 1, just before Election Day, and then followed that with
further instructions to election officials just three days before Election Day, requiring
for the first time that envelope dates to be reviewed by the county boards for
correctness, Ball, 289 A.3d 1, 23. Again, the Secretary of the Commonwealth issued
guidance reflecting this decision two days later,!® and counties complied with the
Court’s order, as Republican Intervenors expressly told this Court they would in
their election-eve King’s Bench petition, see Ball v. Chapman, Petitioners’ Br., No.
102 MM 2022, 2022 WL 18540588 at *41(Pa. Oct. 24, 2022).!!

A precedential merits ruling from this Coust would also ensure uniformity
going forward and eliminate any possible Equal Protection concerns. Republican
Intervenors’ suggestion (at 14) that the decision below contravenes Bush v. Gore by
potentially leading to “varying” c¢ounty-by-county standards is mistaken and only

further underscores the need for a merits determination by this Court. To be sure, the

10 See Pa. Dep’t of State, Guidance on Undated and Incorrectly Dated Mail-in and Absentee Ballot
Envelopes Based on the Pennsylvania Supreme Court’s Order in Ball v. Chapman, issued
November 1, 2022 (Nov, 3, 2022), https://www.pa.gov/content/dam/copapwp-
pagov/en/dos/resources/voting-and-elections/directives-and-guidance/archived/2022-11-03-
Guidance-UndatedBallot.pdf.

' Notably, Republican Intervenors also filed a petition for certiorari with the U.S. Supreme Court
on October 23, 2020, seeking to reverse this Court’s decision in PDP to alter various Pennsylvania
election rules. See Republican Party of Pa. v. Degraffenreid, 141 S. Ct. 732 (2021). Again, within
days, the Secretary updated her guidance. See also Pa. Dep’t of State, Guidance for Mail-in and
Absentee Ballots Received from the United States Postal Service after 8:00 p.m. on Tuesday,
November 3, 2020 (Oct. 28, 2022), https://www.pa.gov/content/dam/copapwp-
pagov/en/dos/resources/voting-and-elections/directives-and-guidance/archived/2020-10-28-
Segregation-Guidance.pdf.
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decision below did not involve any varying standards at all: Because only voters in
Philadelphia County were eligible to vote in that election, the decision below
necessarily did not involve voters in different counties being subject to any “arbitrary
and disparate treatment” in connection with the special election at issue. Bush v.
Gore, 531 U.S. 98, 104 (2000). Petitioners’ overreading of Bush v. Gore to somehow
require the presence of all 67 boards of election makes no sense in a case involving
a single-county special election. Cf. Appl. at 14 (contending that “statewide
standards” must govern in a “statewide election” (emphasis added)). Again, that
position would all but nullify Section 3157, which specifically contemplates the
county-by-county adjudication of legal issues arising in the canvassing process in
the courts of common pleas for each county.

The Free and Equal Electicnis Clause applies with equal force statewide. A
precedential decision from this Court or the Commonwealth Court prohibiting
discarding valid ballots based on a failure to comply with the vestigial ballot-dating
provision as inconsistent with the Pennsylvania Constitution would, as Republican
Intervenors urge, establish a clear “statewide standard[] for determining what is a
legal vote.” Appl. at 14 (quoting Bush, 531 U.S. at 110). Thus, if the Court has any
concerns about confusion or inconsistency among the boards of elections in light of
the decision below, that is simply another reason to grant extraordinary jurisdiction,

as requested by Republican Intervenors, and affirm.
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In sum, proximity to the election was no barrier to the Commonwealth Court
resolving the Section 3157 appeal before it. That Court did its job. And it has not
been a barrier to action in this Court in prior elections when Republican Intervenors
sought election-eve relief. See Ball, 289 A.3d at 8. Proximity to the upcoming
election is indeed an affirmative reason for this Court to exercise extraordinary
jurisdiction in this appeal and resolve the question presented once and for all, before
that question returns again in a messier and more chaotic post-election posture.

II. THIS COURT SHOULD EXERCISE EXTRAORDINARY
JURISDICTION AND AFFIRM ON THE MERITS.

Republican Intervenors’ application presents an opportunity for the Court to
exercise extraordinary jurisdiction and f{inally put an end to unconstitutional
disenfranchisement based on enforcement of the envelope-dating provision.
Affirming the Commonwealth Court below is both justified on the merits and makes
good sense to provide guidance to state election officials before canvassing of mail
ballots is complete in the upcoming election.

The Court has before it all it needs to affirm on the merits: a materially
undisputed factual record; two well-reasoned decisions on the law from en banc
panels of the Commonwealth Court (in this case and B-PEP); and multiple decisions
from other courts which had the benefit of discovery from all 67 counties and the
Department of State and uniformly concluded that the envelope-dating provision

plays no role in election administration other than to disenfranchise voters for
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noncompliance. And the panel majority’s decision was plainly correct on the
merits.'? It correctly concluded, again, that enforcement of the obsolete envelope-
dating provision to reject otherwise valid mail ballots violates Pennsylvanians’
constitutional right to vote. The violation repeats each and every time such
enforcement occurs. Nothing in Republican Intervenors’ submissions to this Court

or the courts below call these conclusions into question. !?

12 The Commonwealth Court also acted well within its jurisdictional authority in reviewing the
trial court’s ruling. Because the Court of Common Pleas did not hold “invalid as repugnant to the
Constitution...any statute,” the lower court’s decision did not trigger this Court’s exclusive
appellate jurisdiction under 42 Pa.C.S. § 722. Rather, the Court of Common Pleas held that “the
Board’s decision to reject [Voters’] ballot[s] for failure to affix the date deprived them of their
Pennsylvania Constitutional right to vote.” 1225(a) Order at 1-2 (Oct. 10, 2024). Nor did Voter
Respondents’ Petition seek an order invalidating any statutory provision. In addition, as Judge
Wolf acknowledged in his dissent below. “parties can waive jurisdictional defects and thus perfect
appellate jurisdiction Baxter, 2024 Wi. 4614689, at *25 (Wollf, J., dissenting) (citing 42 Pa.C.S. §
704). There was no jurisdictional defect, but even if there had been one, the defect would have
been waived by Republican Int<tvenors’ filing of their appeal in the Commonwealth Court instead
of filing directly in this Court.

Proposed Amicus RITE compares this case to Zimmerman v. Schmidt,  A.3d __, No. 63 MAP
2024, 2024 WL 4284202, at *1 (Pa. Sept. 25, 2024), but in that case, the Commonwealth Court
lacked original jurisdiction under 42 Pa.C.S. § 761(a). Unlike Section 722 appellate jurisdiction,
that is a non-waivable defect. E.g., In re Petition for Enf’t of Subpoenas issued by Hearing Exam'r
in a Proceeding before Bd. of Med., 214 A.3d 660, 663 n.3 (Pa. 2019). By contrast, 42 Pa.C.S. §
704(a) provides that when an appellant invokes the Commonwealth Court’s appellate jurisdiction,
“[t]he failure of an appellee to file an objection to the jurisdiction of [the] appellate court ... shall,
unless the appellate court otherwise orders, operate to perfect the appellate jurisdiction of such
appellate court, notwithstanding any provision of [Title 42].”

13 The Commonwealth Court’s order relates to a special election to the state legislature, such that
the federal Elections Clause and Electors Clause categorically do not apply to its decision.
Republican Intervenors accordingly do not contend that the Commonwealth Court’s order
implicates those provisions or any aspect of Moore v. Harper, 600 U.S. 1 (2023). Any argument
that the interpretation of the Free and Equal Clause in this case implicates any federal question
under Moore v. Harper is waived.
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A. Disenfranchising Voters for Noncompliance with the Envelope-
Dating Provision Violates the Free and Equal Elections Clause.

The Free and Equal Elections Clause firmly establishes the right to vote as a
fundamental one, which may not be diminished by the government. See Pa. Const.
art. I, § 5 (“Elections shall be free and equal; and no power, civil or military, shall at
any time interfere to prevent the free exercise of the right of suffrage.”); see also,

e.g., Banfield v. Cortés, 110 A.3d 155, 176 (Pa. 2015) (“the right to vote is

999

fundamental and ‘pervasive of other basic civil and poliiical rights’) (quoting
Bergdoll v. Kane, 731 A.2d 1261, 1269 (Pa. 1999)). The Clause is uniquely broad in
scope and powerful in its protective force. As this Court detailed in LWV, the right
to vote in this Commonwealth emanates from a proud tradition that predates the
country’s founding and guarantees broader protections than the federal Constitution.
LWV, 178 A.3d at 802 (citatioris omitted). Our framers envisioned the right to vote
as “that most central of d<mocratic rights.” Id. at 741; see also PDP, 238 A.3d at
386-87 (Wecht, J. concurring) (“No right is more precious....Other rights, even the
most basic, are illusory if the right to vote is undermined.”).

Accordingly, this venerable Clause “governs all aspects of the electoral
process.” LWV, 178 A.3d at 814 (emphasis added). It means not only that voters
must have an equal opportunity to cast a ballot, but also: that “each voter under the

law has the right to cast [their] ballot and have it honestly counted,” Winston v.

Moore, 91 A. 520, 523 (Pa. 1914); that “the regulation of the right to exercise the
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franchise does not deny the franchise itself, or make it so difficult as to amount to a
denial,” id.; that “no constitutional right of the qualified elector is subverted....,”
LWV, 178 A.3d at 810; and that elections must “be kept open and unrestricted to the
voters of our Commonwealth,” id. at 804. It thus “strike[s]...at all regulations of law
which shall impair the right of suffrage rather than facilitate or reasonably direct the
manner of its exercise.” Id. at 809 (citation omitted).

Under Pennsylvania law, restrictions on this most fundamental right must
satisty strict scrutiny. See, e.g., Petition of Berg, 712 A.2d 340, 342 (Pa. Cmwlth.)
(“It 1s well settled that laws which affect a fundamental right, such as the right to
vote...are subject to strict scrutiny.”), aff’d, 713 A.2d 1106 (Pa. 1998);'* James v.
SEPTA, 477 A.2d 1302, 1306 (Pa. 1984). And while refusing to count a voter’s ballot
surely imposes a severe burden on that voter’s fundamental right to vote, severity is
not required to apply strict scrutiny. See In re Nader, 858 A.2d 1167, 1181 (Pa. 2004)
(“[W]here the fundamerital right to vote is at issue, a strong state interest must be
demonstrated.”), abrogated on other grounds by In re Vodvarka, 140 A.3d 639 (Pa.

2016).1° Laws that “subvert[],” “affect,” “burden,” or “infringe[] upon” the

“'While Berg declined to apply strict scrutiny, it expressly did so upon finding that the case did
not involve denial of fundamental right to vote, and not because strict scrutiny does not apply when
the right to vote is at issue. 712 A.2d at 342-44.

15 See also, e.g., Appeal of Gallagher, 41 A.2d 630, 632 (Pa. 1945) (providing that the power to
disqualify ballots based on minor irregularities “must be exercised very sparingly and with the idea
in mind that either an individual voter or a group of voters are not to be disfranchised at an election
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fundamental right to vote may trigger such review, even absent a “severe” burden.
See, LWV, 178 A.3d at 810; Berg, 712 A.2d at 342; James, 477 A.2d at 1306.

Regardless what terminology is used to describe the harsh result, losing the
right to have one’s vote counted due to a meaningless mistake is an “extremely
serious matter” that triggers strict scrutiny under Pennsylvania law. Perles v. Cnty.
Return Bd. of Northumberland Cnty., 202 A.2d 538, 540 (Pa. 1964) (“The
disfranchisement of even one person validly exercising his right to vote is an
extremely serious matter.”). Accordingly, the parties defending enforcement of the
envelope-dating provision must prove that it serves a compelling government
interest. Pap’s A.M. v. City of Erie, 812 A.2d 591, 596 (Pa. 2002).

Under these authorities, the Commonwealth Court reached the correct
conclusion on the merits. Republican Intervenors do not even try to show that
disenfranchising voters for failure to strictly comply with the obsolete envelope-
dating provision is a schieme that is “narrowly drawn to advance a state interest of
compelling importance.” PDP, 238 A.3d at 385. They have never disputed that the
dating provision would fail strict scrutiny. Nor could they. It is stipulated in this case,

and was not disputed by Republican Intervenors in the Court of Common Pleas,16

except for compelling reasons” (emphasis added)); accord In re Nader, 858 A.2d at 1180 (“where
a precious freedom such as voting is involved, a compelling state interest must be demonstrated™).

16 When given the opportunity to identify facts in dispute at the same hearing, Republican
Intervenors could not do so and ultimately did not object to the stipulation of facts pled in the PFR.
See R0049 at 20:2-21.
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that “[t]he date written on the envelope serves no purpose. It is not used to establish
whether the mail ballot was submitted on time.” RO011-16, 99 39, 61. Moreover, the
General Assembly indisputably had no state interest in mind when including the
phrase “shall...date” in Act 77; it was a vestige of past Election Code provisions that
no longer have any purpose.!’

The envelope-dating provision is so uniquely pointless that the level of
scrutiny applied is ultimately irrelevant: Under any level of constitutional scrutiny,
disenfranchisement based on this meaningless mistake is unjustified and therefore
unconstitutional.

Ignoring the Court of Common Pleas vecord—as well as the admissions of
every county board of elections in Pennisylvania and the resulting findings of state
and federal courts in NAACP, Migliori, B-PEP, and Chapman—Republican
Intervenors continue to repackage three theoretical purposes that they (and they
alone) say are served by the envelope-dating provision. See Appl. 31-34. While
Republican Intervenors state that further factual development is necessary here, they

have yet to identify any facts in the PFR they would deny or dispute.'® Moreover,

17 As noted, supra pp. 8-10, the General Assembly’s inclusion of “shall...date” in Act 77 was not
supported by any genuine legislative purpose or even consideration of whether the voter-written
dates on return envelopes would serve a purpose in administering elections. The General
Assembly merely copied this language over from another, outdated provision in the Election
Code as a matter of drafting convenience.

18 Republican Intervenors now argue they were denied the opportunity to conduct expert and fact
discovery, and that they want to depose Voters Respondents about “why they did not comply with
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these same Intervenors cannot dispute that they participated fully in expert and fact
discovery in NAACP to discern everything they could from every county about how
election officials use the voter-written dates. Neither they nor any other party to
NAACP discovered any use for these dates.!” Ultimately, it is impossible to conceive
how they would have any basis to dispute the Board’s admissions—both here and in
the NAACP case—that it does not use the voter-written date for any purpose other
than to set aside noncompliant mail ballot submissions.

Republican Intervenors are thus left to regurgitate the previously-rejected
hypothetical purposes behind the envelope-dating srovision. None of those survives
any level of scrutiny.

First, the envelope-dating provision has never served as a “useful backstop”
for determining whether a ballot atrived by the statutory receipt deadline. No party
in any case has disputed the Third Circuit’s conclusion that the handwritten date is

not “used to determine the ballot’s timeliness because a ballot is timely if received

the date requirement.” Appl. at 21-22. Aside from failing to raising this in the trial court,
Republican Intervenors do not explain how Voters’ reasons for missing the envelope date matter.
In any event, their reasons are a matter of stipulated record, as they set forth in their undisputed
declarations that the mistakes were inadvertent. See Baxter Decl., q10; Kinniry Decl., q10.

19 Republican Intervenors now argue for the first time that the factual conclusions in NAACP [
somehow have less force here because they were reached in the context of a case about the federal
Materiality Provision. This is nonsense. Discovery in that case focused on many of the same
questions about the uses of and state interests advanced by the envelope-dating provision.
Republican Intervenors now say they wish to explore these issues again in this case. Republican
Intervenors had exactly the same incentive to ask the same questions of county boards in NAACP
to argue that handwritten envelope dates are “material” under federal law as they would to argue
that they are constitutional under the Free and Equal Elections Clause.
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before 8:00 p.m. on Election Day, and counties’ timestamping and scanning
procedures serve to verify that.” NAACP II, 97 F.4th at 129. Republican Intervenors’
pure conjecture—that the handwritten date might be used to determine timeliness, if’
there were both a failure to timestamp and a failure of the SURE scanning
procedure—is far too speculative to qualify as a “compelling government interest.”
See Baxter, 2024 WL 4614689 at *17; see also 25 P.S. §§ 3146.9(b)(5),
3150.17(b)(5) (requiring boards to “maintain a record of...[t]he date on which the
elector’s completed absentee [or mail-in] ballot is received by the county board”).?°

Second, there is no authority, from Pennsylvania or anywhere else, for the
assertion that the voter-written date serves some supposed interest in “solemnity.”?!
This supposed government interest could not even theoretically justify
disenfranchising voters. See, e.g., ' re 2020, 241 A.3d at 1089 n.54 (Wecht, J.) (“It
is inconsistent with protecting the right to vote to insert more impediments to its

exercise than considerations of fraud, election security, and voter qualifications

require.”). And whatever purported interest might exist in “solemnity” is accounted

2 Cf. Inre 2020 Canvass, 241 A.3d at 1077 & n.40 (“The date stamp and the SURE system provide
a clear and objective indicator of timeliness, making any handwritten date unnecessary and,
indeed, superfluous.”).

21 The cases that Republican Intervenors cite for this fabricated “solemnity” concern (Appl. 32-33)
are strikingly off-topic, as none involved any requirements to date or sign documents. Meanwhile,
the only case they have ever cited that mentions “solemnity,” Vote.org v. Callanen, is a federal
Materiality Provision case that ruled on the materiality of a wet signature requirement but did not
mention a handwritten date requirement except to note that the immateriality of the envelope date
in Pennsylvania is “fairly obvious.” 89 F.4th 459, 480, 493 (5th Cir. 2023).
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for by the other requirements for successfully submitting a mail ballot—including
that the voter submit an application, have their identification verified, and that they
sign a declaration stating, “I am qualified to vote the enclosed ballot and I have not
already voted in this election.”?? Pa. Dep’t of State, Directive Concerning the Form
of Absentee and Mail-in Ballot Materials, v.2.0 (July 1, 2024), at Appx. A%; see 25
P.S. §§ 3146.4, 3146.6, 3150.14, 3150.16. It is insulting to voters and inconsistent
with the principles embodied by the Free and Equal Elections Clause to suggest that,
after taking all these steps, making a minor mistake in fiiling in a handwritten date
on a form on the envelope somehow negates the “sciemnity” of voters’ participation
or suggests they did not adequately contemplate their actions.

Third, the notion that the envelepe-dating provision helps detect voter fraud
has been repeatedly and thoroughly debunked since 2020. Republican Intervenors
keep pointing to a single instance in the 2022 primary, where a ballot was submitted
with a date twelve days after the voter had died, and the fraudulent actor was

convicted. But as the undisputed record in NAACP showed, the Lancaster County

22 Indeed, a missing or incorrect date commonly does not deprive a document of its legal effect.
For example, with respect to declarations signed under penalty of perjury in accordance with
federal law (28 U.S.C. § 1746), “the absence of a date...does not render [the declaration] invalid
if extrinsic evidence could demonstrate the period when the document was signed.” Peters v.
Lincoln Elec. Co., 285 F.3d 456, 475-76 (6th Cir. 2002). Here, the “period when the [envelope]
was signed” is known and undisputed, because mail ballots were sent to voters on a date certain
and are not accepted by county boards after 8:00 p.m. on Election Day.

23 Available at https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-
elections/directives-and-guidance/2024-Directive-Absentee-Mail-in-Ballot-Materials-v2.0.pdf.
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Board of Elections had learned of the death of the voter and had already removed
her from the rolls long before it received the ballot, and accordingly would not have
counted the ballot regardless of the handwritten date on it. See NAACP I, 703 F.
Supp. 3d at 679 n.39 (“[T]he county board’s own Rule 30(b)(6) designee testified
that the fraudulent ballot was first detected by way of the SURE system and
Department of Health records, rather than by using the date on the return
envelope.”). This is consistent with this Court’s determination that the envelope-
dating provision is not independently used to determine whether a ballot was
“fraudulently back-dated.” In re 2020, 241 A.3d at 1077 (finding no danger of
fraudulent backdating because ballots received after 8:00 p.m. on Election Day are
not counted).

In sum, the lack of any bonu fide government interest served by the envelope-
dating provision—as again acknowledged by the Board here—means enforcement
of the envelope-dating provision to disenfranchise cannot satisfy intermediate, or
even rational basis, scrutiny. Cf. Morrison Informatics, Inc. v. Members Ist Fed.
Credit Union, 139 A.3d 1241, 1252 n.6 (Pa. 2016) (Wecht, J., concurring) (“Where
stops the reason, there stops the rule.”).

B. There Is No “Ballot-Casting” Exemption from the Free and Equal
Elections Clause’s Protections.

Ignoring the text of the Free and Equal Elections Clause, its history, and

caselaw applying its robust protections, Republican Intervenors continue to allude
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to an imagined carveout for so-called “neutral ballot-casting rules.” Their arguments
represent an extreme departure from first principles.

Republican Intervenors’ arguments (e.g., Appl. at 5, 25) assume a category of
“ballot-casting” rules that does not exist. The idea of a legally distinct class of
“ballot-casting” rules is not grounded in the Election Code?* or found anywhere in
250 years of precedent. And it would have no application here in any event, as this
case involves a ballot-counting or ballot-canvassing rule—i.e., whether the board of
elections is required to canvass voters’ ballots—not a rule involving ballot-casting.
Voter Respondents never argued that the mere inclusion of a line for voters to
handwrite the date on the return envelope forn is itself unconstitutional.

Creating a broad category of veting rules that would be effectively exempt
from the Free and Equal Elections Clause would require the Court to overturn
longstanding jurisprudence applying the Clause’s protections to “all aspects of the
electoral process” in @ “broad and robust” manner. LWV, 178 A.3d at 804, 814.

Doing so with so-called “ballot-casting” rules would also render the Clause impotent

24 The Election Code undercuts the concept of a “ballot-casting” stage that includes dating the
return envelope. Based on a plain reading of the Code’s mail ballot procedures, completion of the
envelope declaration is not itself “ballot casting.” The Code provides separate sets of rules that
apply to the ballot on one hand and the return envelope declaration on the other. Compare 25 P.S.
§ 3146.3(b) (concerning the form of ballots), with id. § 3164.14 (concerning the form of return
envelope with voter declaration). Lumping the envelope dating requirement together with “ballot-
casting” is a novel concept coined earlier this year by two federal judges in NAACP II who were
analyzing a federal statute not at issue in this case, and it finds no support in the Election Code or
any Pennsylvania case.
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even against Jim Crow-era requirements like literacy tests, or a requirement to write
the voter’s paternal grandfather’s name on the mail ballot return envelope.
Meanwhile, Republican Intervenors’ assertion that Pennsylvania courts have
never applied the Clause to a “ballot-casting rule” blatantly ignores the Pennsylvania
courts’ history of protecting the right to vote against unwarranted restrictions. For
example, this Court applied the Clause to the mail-ballot-receipt deadline—clearly
a “ballot-casting” rule—during the November 2020 election. PDP, 238 A.3d at 371—
72.% In addition, the Commonwealth Court, following remand instructions from this
Court, previously applied the Clause to invalidate a statute requiring people casting
ballots in person to show photo identificatioiz. Applewhite v. Commonwealth, No.

330 MD 2012, 2012 WL 4497211, at *6 {Pa. Cmwlth. Oct. 2, 2012). And this Court

25 Republican Intervenors contiiue twisting PDP to argue that this Court already rejected the
constitutional arguments at issue here. See Appl. at 24-25 (citing PDP, 238 A.3d 345). This Court
has never decided the constitutionality of enforcing the envelope-dating provision to disqualify
mail ballots under the Free and Equal Elections Clause. PDP contained no constitutional challenge
to enforcement of the envelope-dating provision. As this Court clarified last week in Genser—
correcting similar mischaracterizations of PDP by the same Republican Intervenors—the
petitioners in PDP claimed only that the Free and Equal Elections Clause affirmatively requires
that voters be given “notice and [an] opportunity to cure” minor errors before mail ballots were
rejected. Genser, 2024 WL 4553285, at *13 (quoting PDP, 238 A.3d at 373-374 (emphasis
added)). They did not seek a ruling on the antecedent question—namely, whether it is
unconstitutional to enforce the envelope-dating provision to reject otherwise valid ballots received
on time. The Court decided only that “the Boards are not required to implement a ‘notice and
opportunity to cure’ procedure” because the petitioners had “cited no constitutional or statutory
basis” for imposing such a requirement on all counties. PDP, 238 A.3d at 374. The Commonwealth
Court—in this case and in B-PEP—is the only Pennsylvania appellate court to have adjudicated
the constitutionality of enforcing the envelope-dating provision. Each time, the courts rejected
Republican Intervenors’ twisted reading of PDP and ruled such enforcement unconstitutional. See
Baxter, 2024 WL 46146809, at *12 n.29; B-PEP, 2024 WL 4002321, at *27-28.
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affirmed a Commonwealth Court ruling that a registration ban on people released
from prison within the previous five years violates the Clause. Mixon v.
Commonwealth, 759 A.2d 442, 452 (Pa. Cmwlth. 2000) (en banc), aff’d, 783 A.2d
763 (Pa. 2001). These decisions build on older cases applying the Clause to
invalidate statutes that barred certain categories of people from casting ballots. See,
e.g., McCafferty v. Guyer, 59 Pa. 109, 112 (1868) (there is no “power of the
legislature to disfranchise one to whom the Constitution has given the rights of an
elector”); Page v. Allen, 58 Pa. 338, 353 (1868) (enjoining enforcement of statute
that added ten days to constitutional residency requirement for voting).

This Court also recently reaffirmed, ina case involving a different type of
requirement on ballot-casting-related paperwork, the principle that the Clause
applies whenever an election reguistion “denies the franchise or makes it so difficult

17

as to amount to a denial.”?% 11 re Canvass of Provisional Ballots in 2024 Primary

Election (“In re Canvass of Provisional Ballots”), No. 55 MAP 2024, 2024 WL

26 Despite this Court reaffirming its prior, broader, approach in In re Canvass of Provisional
Ballots, Republican Intervenors continue to deploy partial caselaw quotes to claim that voting rules
are only subject to any constitutional scrutiny when they “make it so difficult [to vote] as to amount
to a denial” of the franchise. Appl. at 26, 30 (quoting LWV, 178 A.3d at 810). But as cases like
Berg and Applewhite make clear, voting rules or practices that “affect” or “infringe upon” the right
to vote must all be consistent with the Free and Equal Elections Clause’s basic requirements. See
supra p.34. Intervenor-Appellants’ argument continues to repeat a partial quote from Winston
(Appl. at 26), but misleadingly omits critical language that the Clause extends to restrictions that
“effectively” deny the right to vote or “deny the franchise itself” or “subvert[]” that right. LWV,
178 A.3d at 810 (quoting Winston, 91 A. at 523). Enforcement of the date provision actually and
effectively denies voters the right to have their ballots included—or at least subverts the right.
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4181584, at *7 (Pa. Sept. 13, 2024) (requirement to sign provisional ballot
paperwork completed at the polls did not violate Free and Equal Elections Clause)
(emphasis added).?” All of this is consistent with the LWV Court’s emphasis that “the
words ‘free and equal’ as used in Article I, Section 5 have a broad and wide
sweep....” LWV, 178 A.3d at 809.

The Commonwealth Court correctly rejected Republican Intervenors’
invitation to neuter the Free and Equal Elections Clause and thereby abandon this
Commonwealth’s traditions and a century of jurisprudence. This Court should take
their invitation to exercise extraordinary jurisdiction, but then affirm the lower

court’s reasoned decision on the merits.

III. REPUBLICAN INTERVENORS HAVE NO GROUNDS FOR A STAY.

To obtain a stay, Republican Intervenors must show not only that they are
“likely to prevail on the merits of their appeal,” but also that they will suffer

“irreparable injury” without a stay, and that the balance of harms and the public

27 Republican Intervenors also stretch the Court’s recent In re Canvass of Provisional Ballots
holding to suggest it compels a different result here. It does not. The plurality in that case dispensed
with a constitutional argument by simply noting that the proponent of the constitutional argument
did “not indicate how” the statute at issue “denies the franchise or makes it so difficult as to amount
to a denial.” 322 A.3d at 909. Even then, the plurality identified important regulatory interests
underlying the signature requirement at issue. /d. at 907. Here, by contrast, Voter Respondents
have plainly identified how enforcement of the envelope-dating provision has in fact denied their
right to vote in the Special Election, and the utter lack of government interest supporting such
enforcement (in contrast to a signature requirement) alone distinguishes this case from In re
Canvass of Provisional Ballots.
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interest support a stay. Reading Anthracite Co. v. Rich, 577 A.2d 881, 884 (Pa.
1990).2® They make no such showing.

First, Republican Intervenors are not likely to prevail on the merits of their
appeal, for the reasons discussed at length above. See supra, § I1. Nor are Republican
Intervenors likely to succeed on any esoteric jurisdictional or Purcell-based theory
in this Section 3157 appeal. See supra, § 1.

Second, denying a stay will not cause Petitioners “irreparable injury,” or indeed
any injury at all. As explained already, supra pp.1, 6-8, the Commonwealth Court
judgment that Republican Intervenors want stayed simply requires the Philadelphia
County Board of Elections to count 69 absenice and mail-in ballots submitted in a
September 17, 2024 special election ameng unopposed Democratic Party candidates
that has already happened. It is unaisputed that counting those votes will not change
the outcome of the speciai election. Staying the counting of these 69 ballots
submitted in undated 21d incorrectly dated envelopes and the amendment of the
certified vote totals would accordingly not prevent any injury to Republican

Intervenors. In contrast, a stay would “substantially harm other interested parties in

28 Republican Intervenors’ focus on the “substantial case” standard (Appl. at 19) is misguided. A
court may in its discretion consider whether the applicant has made “‘a substantial case on the
merits,” but only when the other three factors ‘strongly favor interim relief.””” ModivCare Sols.,
LLCv. Dep't of Hum. Servs., No. 789 C.D. 2023, 2023 WL 8367792, at *3 (Pa. CmwlIth. Ct. Nov.
17, 2023) (citations omitted). As set forth herein, Republican Intervenors cannot establish that any
of the equitable stay factors weigh in their favor at all, let alone strongly, and thus cannot benefit
from the lower “substantial case” standard on the merits.
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the proceedings,” namely Voter Respondents, by continuing the constitutional
violation of depriving their right to have their votes counted.

Republican Intervenors argue (at 34) that, absent a stay, “their request for
review in this Court will become moot and they will forever lose their ability to
obtain such review, including of any county board decisions to extend the majority’s
order to the ongoing 2024 General Election.” This argument makes no sense. As
noted, supra pp. 3, 24, an unpublished Commonwealth Court decision is non-
precedential, and it is thus unclear how a “stay” of that decision changes anything.
Indeed, their theory that they will not be able to ¢btain review once the “current
election has come and gone” is especially odd given that the election from which the
judgment below arises has itself “come and gone.” Their argument also ignores the
availability of Section 3157 appeais that could be pursued by an aggrieved person
should any county be persuaded by the Commonwealth Court’s decision to count
ballots received in undzted or misdated envelopes.

Indeed, although Republican Intervenors have requested a stay of the judgment,
what they really want is vacatur or reversal of the Commonwealth Court’s opinion
and a de facto restraining order restricting non-party counties from considering the
open constitutional question in this case when they canvass the votes in the
upcoming election. But the concern that counties will apply the Commonwealth

Court’s reasoning in the 2024 General Election is not an argument about irreparable
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harm stemming from the judgment in this case, which does not require any county
to do anything with respect to the 2024 General Election. If a county board of
elections counts ballots that Republican Intervenors believe should not be counted
in the 2024 General Election, they and other interested parties may seek appropriate
relief at that time. They might also seek an order in the appropriate venue at the
appropriate time to require continued segregation of the affected ballots.?’

What Republican Intervenors may not do is obtain a de facto restraining order
against every county in the state, via a “stay” in an appzal from a single-county
arising from arising from September special electicn, on the theory that parties not
before the court will apply the reasoning of ai unpublished Commonwealth Court
opinion in a way that they do not like. That is not a harm caused by the judgment in
this case. Indeed, a stay—which 2 niot a decision on the merits—would do nothing
to remedy this claimed irreparable injury, because other courts and counties could
still follow the Comraonwealth Court’s reasoning in deciding whether to count
ballots with envelope errors in the upcoming election, finding it persuasive whether

or not it is “stayed.”

2% For the past several elections, and consistent with the Department of States’ guidance to all
county boards, the county boards of elections have continued segregating ballots received in
undated and misdated envelopes pending the outcome of ongoing litigation. See Pa. Dep’t of State,
Guidance Concerning Civilian Absentee and Mail-in Ballot Procedures, 13,n. 13 (Sept. 10, 2024),
https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-
elections/directives-and-guidance/2024-guidance-civilian-absentee-mail-in-ballot-procedures-
v3.1.pdf. This continuing practice further undermines Republican Intervenors’ assertions that they
will be irreparably harmed if the decision below is not stayed before Election Day.
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Nor do Republican Intervenors substantiate their implicit assumption that they
will in fact achieve some electoral benefit from disenfranchising mail ballot voters
in the first place. This theory of irreparable harm is dependent on a long chain of
hypothetical future consequences—that counties will apply the reasoning in the
unpublished Commonwealth Court’s opinion to count ballots, that they will not
segregate the ballots, that they will prevent Republican observers from sitting close
enough to see which ballots have noncompliant envelopes, that Republicans will
therefore be unable to bring a challenge at the appropriate time, and that more of the
impacted ballots will be cast by people voting for Deimiocratic candidates. This string
of hypotheticals does not constitute irreparable harm.

Third, the “public interest” does nst support the grant of a stay. Republican
Intervenors claim that denying their application would “seriously and irreparably
harm the State, the Generai Assembly, and [Pennsylvania’s] voters.” Appl. 36
(internal quotation marks and citation omitted). Neither the State nor the General
Assembly has alleged any such harm, and the Republican Intervenors do not speak
for either. Indeed, the State submitted an amicus brief below in favor of Voter
Respondents’ position on the merits. As for Pennsylvania’s voters, insofar as the
Republican Intervenors may act as an advocate for voters from their political party,

they again have not explained how denying a stay would specifically harm those
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voters. Voters of all parties and persuasions make mistakes in complying with the
Pennsylvania Election Code’s technical rules for mail voting.

As noted, and contrary to Republican Intervenors’ suggestion (at 36), a stay
would substantially harm other interested parties, namely Voter Respondents here,
by continuing to deprive them of their right to have their votes counted on the basis
of a meaningless technical violation. And while the decision below relates only to a
special election, if one posits Republican Intervenors’ imagined world in which,
absent a stay, all counties follow the Commonwealth Court’s unpublished decision,
then the public interest in granting such a stay swings even more lopsidedly against
them. Tens of thousands of undisputedly gualified voters may be needlessly
disenfranchised in the 2024 General Election based on the obsolete envelope-dating
provision. The public interest in couinting every qualified voter’s ballot is paramount.
E.g., Appeal of James, 105 A.2d at 66 (“Technicalities should not be used to make
the right of the voter insecure.”); accord Shambach, 577 Pa. at 845. Here, it weighs
heavily against the proposed stay—but it supports granting extraordinary

jurisdiction and affirming the Commonwealth Court.
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CONCLUSION

The Court should deny the request for a stay or a modification of the

Commonwealth Court’s Order. The Court should grant the request to exercise

extraordinary jurisdiction and affirm.

Dated: November 1, 2024
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Petitioners Brian T. Baxter and Susan T. Kinniry, qualified registered electors of
Philadelphia County, by and through their undersigned counsel, appeal pursuant to 25 P.S.
§ 3157 from the decision of the Philadelphia Board of Elections (“Board”) on September 21,
2024, to not count their mail-in ballots in the September 17, 2024 Special Election, and aver as

follows:'

INTRODUCTION

1. Voting is the cornerstone of our democracy and the fundamental right upon which
all our civil liberties rest. In Pennsylvania, the right to vote and have that vote count is enshrined
and protected by the Free and Equal Elections Clause in the Pennsyivania Constitution, which
provides that “no power, civil or military, shall at any time interiere to prevent the free exercise
of the right of suffrage.” Pa. Const. art. I, § 5.

2. This appeal concerns the decision of the Board following the September 17, 2024
Special Election for State House Districts 195 and 201 to not count mail-in ballots because of a
missing handwritten date on the outside declaration envelope. The Board set aside and did not
count Petitioners’ mail-in ballots because both Petitioners inadvertently forgot to handwrite a
date on the declaration envelope. 67 other ballots were also not counted because the voter either
omitted the date or wrote a date that was deemed “incorrect” on the declaration envelope.

3. Since 2022, if a voter fails to handwrite the date on the outer declaration envelope
of their mail ballot or writes a date that is deemed “incorrect,” their mail ballot is not counted.

See Ball v. Chapman, 289 A.3d 1 (Pa. 2023).

! As Petitioners do not seek a recount or recanvass under §§ 1701, 1702, or 1703 of the Election Code, and the race
in their election districts is not close enough for the affected voters’ mail-in ballots to potentially impact any
outcomes, there is no need for the Court or the Commissioners to suspend certification of the election results in the
special election. Rather, Petitioners seek an order declaring the Commissioners’ decision unlawful under the
Pennsylvania Constitution and requiring the Commissioners to amend the final vote count to include the mail-in
ballots of Petitioners. That said, given the upcoming November general election, time is of the essence to achieve
clarity of the law before then.
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4. However, in recent prior lawsuits multiple courts have found that the voter-
written date is meaningless, unnecessary to establish voter eligibility or timely ballot receipt. See,
e.g., Pa. State Conf. of NAACP v. Schmidt (“NAACP I”’), 703 F. Supp. 3d 632, 668 (W.D. Pa.
2023), rev’d on other grounds, 97 F.4th 120 (3d Cir. 2024) (“County boards of elections
acknowledge that they did not use the handwritten date on the voter declaration on the Return
Envelope for any purpose related to determining a voter’s age..., citizenship..., county or duration
of residence..., felony status..., or timeliness of receipt....” (internal record citations omitted));
Pa. State Conf. of NAACP Branches v. Schmidt (“NAACP II’), 97 F.4th 120, 125, 127, 129 (3d
Cir. 2024)(agreeing the handwritten date plays no role in determinirig a ballot’s timeliness or
voter qualifications or in detecting fraud); see also, e.g., Black Folitical Empowerment Project,
et al. v. Schmidt, et al. (“B-PEP”), No. 283 M.D. 2024. 2024 WL 4002321 at *32 (Pa. Cmwlth.
Aug. 30, 2024), vacated on other grounds, No. 68 MAP 2024 (Pa. Sept. 13, 2024) (“As has been
determined in prior litigation involving the dating provisions, the date on the outer absentee and
mail-in ballot envelopes is not used to dctermine the timeliness of a ballot, a voter's
qualifications/eligibility to vote. o1 Traud.”).

5. Accordingly, the refusal to count timely mail ballots submitted by otherwise
eligible voters because of an inconsequential date error violates the fundamental right to vote
enshrined in the Free and Equal Elections Clause. See B-PEP, 2024 WL 4002321, at *32-33; see
also Ball, 289 A.3d at 27 n.156 (Pa. 2023) (plurality opinion) (acknowledging that the “failure to
comply with the date requirement would not compel the discarding of votes in light of the Free
and Equal Elections Clause, and our attendant jurisprudence that ambiguities are resolved in a

way that will enfranchise, rather than disenfranchise, the electors of this Commonwealth”).
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6. Enforcement of this envelope-date provision disenfranchised at least 10,000
voters in the 2022 general election and thousands more voters in the 2024 Presidential primary
whose ballots were timely received by Election Day. In the September 17, 2024 Special
Election—a low turnout election involving only two seats in the Pennsylvania House of
Representatives—the Board disenfranchised 23 mail-in voters for failing to include the date on
the outer declaration envelope and 46 mail-in voters for writing a date that was deemed to be
“incorrect.”

7. Although previous cases addressed whether federal or state statutory law required
enforcement of the handwritten date, the only case to assess whethei enforcement of the
meaningless envelope-date requirement violates the Free and E¢jual Elections Clause found that
it did. B-PEP, 2024 WL 4002321, at *32-33. But that decision was recently vacated on
procedural grounds. See B-PEP, No. 68 MAP 2024 (Pa. Sept. 13, 2024) (without reaching the
merits, vacating lower court opinion on procedural grounds, holding that the Commonwealth
Court lacked subject matter jurisdictiony.

8. The Board’s decisicn to refuse to count Petitioners’ votes violates art.1, §5 of the
Pennsylvania Constitution.

0. Petitioners are aggrieved by the Board’s decision and hereby appeal from it
pursuant to 25 P.S. § 3157(a).

JURISDICTION

10. The Court has jurisdiction over this statutory appeal pursuant to 25 P.S. § 3157(a).
PARTIES
11. Petitioner Brian T. Baxter is an 8 1-year-old qualified registered voter who lives in

Philadelphia. Mr. Baxter submitted a mail-in ballot ahead of the September 17, 2024 Special
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Election for State Representative in the 195" state house district. See Declaration of Brian T.
Baxter 99 1-3, 9 (“Baxter Decl.”).?

12. Mr. Baxter has a master’s degree in public policy and has had a long professional
career in politics and public sector governance. /d., q 5.

13. Mr. Baxter votes in every election because voting is important to him and he
believes it is a citizen’s responsibility to participate in shaping the policies under which we live.
1d., 99 6-7.

14. Mr. Baxter votes by mail because he appreciates the ability to take his time and
research the candidates while deciding for whom to vote. He has been voting by mail for two
years. Id., 9 8.

15. About one month before the September 2024 Special Election, Mr. Baxter
received a mail-in ballot from the Board. /d., § 9. Hs marked it, inserted it into the secrecy
envelope and the outer return envelope. He thcught he had filled out everything on the
declaration envelope correctly when he submitted it. /d., q 10.

16. However, Mr. Baxter neglected to include a date on the outer declaration
envelope when completing his mail-in ballot packet.’

17. As a consequence, the Board set aside and did not count his mail ballot in the
September 2024 Special Election.

18. Petitioner Susan T. Kinniry is a 38-year-old qualified registered voter in

Philadelphia who submitted a mail-in ballot in the September 17, 2024 Special Election for State

2 A true and correct copy of Brian T. Baxter’s Declaration is attached hereto as Exhibit 1.
3 See Philadelphia Board of Elections, List of Flawed Ballots, 2024 Special Election (Sept. 15, 2024),
https://vote.phila.gov/media/2024_Special_Election Deficiency_List.pdf.
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Representative in the 195" state house district. See Declaration of Susan T. Kinniry 9 1-3, 9
(“Kinniry Decl.”).*

19. Ms. Kinniry tries to vote in every election and especially in off-cycle, low turnout
elections to show that voters are paying attention to what local officials are doing. Kinniry Decl.
9 o, 15.

20. Ms. Kinniry, who is a regular mail voter, received a mail-in ballot from the Board
a few weeks before the September 2024 Special Election. /d., 9 8-9. She marked her ballot and
inserted it into the secrecy envelope and thought she properly filled out the declaration after she
inserted everything into the return envelope. /d., 9 10.

21. Ms. Kinniry received an email from the Board cn August 27, 2024, informing her
that she did not date her ballot return envelope and that h¢i vote would not be counted. /d., § 12.

22. As a consequence, the Board set aside and did not count her mail ballot in the
Special Election.

23. Respondent the Philadeiphia Board of Elections is responsible for overseeing the
conduct of all elections in Philadelphia County.® Among other duties, County Boards are
responsible for:

a. Reviewing and processing applications for absentee and mail ballots.® 25 P.S. §§
3146.2b, 3150.12b.
b. Confirming an absentee applicant’s qualifications by verifying their proof of

identification and comparing the information on the application with information

4 A true and correct copy of Susan Kinniry’s Declaration is attached hereto as Exhibit 2.

5> The Board is composed of the three Philadelphia City Commissioners (the “Commissioners”), who are a bipartisan
group of elected officials who oversee elections and voter registration in Philadelphia. Pursuant to the Philadelphia
Home Rule Charter, the Commissioners serve as the county board of elections for Philadelphia County as provided
in the Election Code. 25 P.S. § 2641.

6 The rules governing mail and absentee ballot processing are identical. For ease of reference, Petitioners will refer
to both absentee and mail ballots as “mail ballots.”
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contained in the voter’s record. 25 P.S. §§ 3146.2b, 3150.12b; see also id. §
3146.8(g)(4).

c. Sending a mail-ballot package that contains a ballot, a “secrecy envelope” marked
with the words “Official Election Ballot,” and the pre-addressed outer return
envelope, on which a voter declaration form is printed (the “Return Envelope”).
1d. §§ 3146.6(a), 3150.16(a).

d. Maintaining poll books that track which voters have requested mail ballots and
which have returned them. /d. §§ 3146.6(b)(3), 3150.16(b)(3).

e. Upon return of a mail ballot, stamping the Return Enveiope with the date of
receipt to confirm its timeliness.’

f. Logging returned mail ballots in the Depariment of State’s Statewide Uniform
Registry of Electors (“SURE”) system, the voter registration system. /d.

g. Keeping returned mail ballots ini sealed or locked containers until they are
canvassed by the County Board. 25 P.S. § 3146.8(a).

h. Pre-canvassing and canvassing mail ballots, including examining the voter
declaration /d. § 3146.8(g).

1. Conducting a formal hearing to hear challenges as to all challenged absentee

ballot applications and challenged absentee ballots. /d. § 3146.8(g)(5).

7 See Pa. Dep’t of State, Guidance Concerning Examination of Absentee and Mail-In Ballot Return Envelopes, at 2—
3 (April 3, 2023), https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-
elections/directives-and-guidance/2023-04-03-Examination-Absentee-Mail-In-Ballot-Return-Envelopes-4.0.pdf.
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DECISION OF THE BOARD AT ISSUE

24. Pursuant to 25 P.S. § 3154(f), the Board met in a public meeting on Saturday,
September 21, 2024 to review the mail ballots from the Special Election.® Following a 2-1 vote,
the Board orally announced its decision to refuse to count 69 ballots—including Petitioners’
ballots—with a missing or incorrect date.’

25. Petitioners appeal from that decision.

FACTUAL BACKGROUND

A. Voting by Mail in Pennsylvania

26. Pennsylvania has long provided absentee ballot opticns for voters who cannot
attend a polling place on Election Day. See 25 P.S. §§ 3146.1--2146.9. In 2019, Pennsylvania
enacted new mail-in voting provisions, extending the vete-by-mail option to all registered,
eligible voters. Act of Oct. 31, 2019, P.L. 552, No. 77, § 8.

27. A voter seeking to vote by maii must complete an application that includes their
name, address, and proof of identification and send it to their county board of elections. 25 P.S.
§§ 3146.2, 3150.12. Such proof of identification must include a Pennsylvania driver’s license
number, or non-driver identification number, if the voter has one. If the voter does not have a
PennDOT-issued identification, they must provide the last four digits of the voter’s social
security number. 25 P.S. § 2602(z.5)(3). As part of the application process, voters provide all the
information necessary for county boards of elections to verify that they are qualified to vote in

Pennsylvania, namely, that they are at least 18 years old, have been a U.S. citizen for at least one

8 See Philadelphia Board of Elections, Agenda of the Philadelphia City Commissioners Return Board Meeting
(Sept. 21, 2024), https://vote.phila.gov/media/Agenda for 09 21 2024.pdf.

% See Philadelphia Board of Elections, Livestream Meetings: Return of Board Meeting on 9-21-2024,
https://vote.phila.gov/resources-data/commissioner-meetings/livestream-meetings/.
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month, have resided in the election district for at least 30 days, and are not currently incarcerated
on a felony conviction. See 25 Pa.C.S. § 1301.

28. After the application is submitted, the county board of elections confirms
applicants’ qualifications by verifying their proof of identification and comparing the
information on the application with information contained in a voter’s record. 25 P.S. §§
3146.2b, 3150.12b; see also id. § 3146.8(g)(4). The county board’s determinations on that score
are conclusive as to voter eligibility unless challenged prior to Election Day. /d.

29. Once the county board verifies the voter’s identity and eligibility, it sends a mail-
ballot package that contains a ballot, a “secrecy envelope” marked vvith the words “Official
Election Ballot,” and the pre-addressed outer return envelope, i1 which a voter declaration form
is printed (the “Return Envelope™). Id. §§ 3146.6(a), 3150.16(a). Poll books kept by the county
show which voters have requested mail ballots and which have returned them. Id. §§
3146.6(b)(3), 3150.16(b)(3).

30. At “any time” after recerving their mail-ballot package, the voter marks their
ballot, puts it inside the secrecy einvelope, and places the secrecy envelope in the Return
Envelope. 25 P.S. §§ 3146 &(a), 3150.16(a).

31. The Election Code provides that the voter “shall...fill out, date and sign the
declaration” printed on the outer envelope used to return their mail ballots. See 25 P.S.

§§ 3146.6(a), 3150.16(a).

32. The voter delivers the ballot, in the requisite envelopes, by mail or in person, or
by other designated method, to their county board of elections.

33. A mail ballot is timely so long as the county board of elections receives it by 8

p.m. on Election Day. Id. §§ 3146.6(c), 3150.16(c). Upon receipt of a mail ballot, county boards
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of elections stamp the Return Envelope with the date of receipt to confirm its timeliness and log
it in the Department of State’s Statewide Uniform Registry of Electors (“SURE”) system, the
statewide database counties use to, among other purposes, generate poll books.!°

34, Timely mail-in ballots are then verified consistent with procedures set forth in 25
P.S. § 3146.8(g)(3). Any ballot that has been so verified by the county board of elections and has
not been challenged is counted and included with the election results. Id. § 3146.8(d), (g)(4).

B. The Date Provision Serves No Purpose

35. Pennsylvania’s adoption of mail voting has been a boon for voter participation in
the Commonwealth. For example, in 2020, 2.7 million Pennsylvanians voted by mail ballot.'!

36. In the 2024 primary election, more than 4,000 rnail-in ballots across Pennsylvania
were marked as canceled in the SURE system due to a missing or incorrect handwritten date. See
Declaration of Ariel Shapell at q 12(b).!?

37. The enforcement of the dating provision results in the arbitrary and baseless
rejection of thousands of timely ballots. See NAACP 1, 703 F.Supp.3d at 680 (finding the record
“replete with evidence that the county boards’ application of the [date requirement] in the
November 2022 general election created inconsistencies across the Commonwealth in the way
‘correctly dated’ and ‘incorrectly dated’ ballots were rejected or counted by different counties™).

38. This is not new. In the 2022 election, over 10,000 timely absentee and mail-in

ballots were rejected because of the dating provision. See NAACP I, 703 F. Supp.3d at 668.

10 Pa. Dep’t of State, Guidance Concerning Examination of Absentee and Mail-In Ballot Return Envelopes, at 2-3
(Apr. 3, 2023), https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-elections/directives-
and-guidance/2023-04-03-Examination-Absentee-Mail-In-Ballot-Return-Envelopes-4.0.pdf.

' Pa. Dep’t of State, Report on the 2020 General Election at 9 (May 14, 2021),
https://www.dos.pa.gov/VotingElections/Documents/2020-General-Election-Report.pdf.

12 A true and correct copy of the Declaration of Ariel Shapell is attached hereto as Exhibit 3.

10 Case ID: 240902481

ROOTO ~4ntrol No.: 24094566



39. The date written on the envelope serves no purpose. In particular, it is not used to
establish whether the mail ballot was submitted on time. Indeed, lawsuits in both state and
federal court raising statutory challenges have conclusively demonstrated that the date is
meaningless, necessary neither to establish voter eligibility nor timely ballot receipt. See, e.g.,
NAACP 11,97 F.4th at 129 (“Nor is [the handwritten date] used to determine the ballot’s
timeliness because a ballot is timely if received before 8:00 p.m. on Election Day, and counties’
timestamping and scanning procedures serve to verify that. Indeed, not one county board used
the date on the return envelope to determine whether a ballot was timely received in the
November 2022 elections.”); see also NAACP I, 703 F. Supp.3d at €79 (“Whether a mail ballot is
timely, and therefore counted, is not determined by the date indicated by the voter on the outer
return envelope, but instead by the time stamp and the STUURE system scan indicating the date of
its receipt by the county board.”); B-PEP, 2024 WL 4002321, at *32 (“As has been determined
in prior litigation involving the dating provisivis, the date on the outer absentee and mail-in
ballot envelopes is not used to determinc the timeliness of a ballot, a voter's
qualifications/eligibility to vote. ot fraud.”).!?

40. A voter whose mail ballot was timely received could have signed the voter
declaration form only in between the date their county board sent the mail-ballot packages and
the Election-Day deadline. Ballots received by county boards affer 8 p.m. on Election Day are
not counted regardless of the handwritten envelope date. See NAACP 1, 703 F.Supp.3d at
679(“Irrespective of any date written on the outer Return Envelope’s voter declaration, if a

county board received and date-stamped a...mail ballot before 8:00 p.m. on Election Day, the

13 The courts’ findings in NAACP I and NAACP II that this voter-written date serves no purpose, plays no role in
establishing a ballot’s timeliness or voter eligibility and is not used to prevent fraud are based on a complete record
including discovery from all 67 county boards of elections, including Philadelphia.
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ballot was deemed timely received...[I]f the county board received a mail ballot after 8:00 p.m.
on Election Day, the ballot was not timely and was not counted, despite the date placed on the
Return Envelope”), rev’d on other grounds, NAACP 11, 97 F.4th 120 (3d Cir. 2024).

C. The Board Timely Received Petitioners’ Mail-In Ballots.

41. Petitioners are qualified voters who are registered to vote in Pennsylvania.

42. Petitioners validly applied for, received, and timely submitted their mail-in ballots
prior to the Special Election on September 17, 2024.

43. Before the day of the Special Election and upon receipt of the mail-in ballots at
issue here, the election staff reviewed the envelopes and determined that Petitioners had made an
error that would prevent the Board from counting them under P<nnsylvania law. Specifically,
both Petitioners forgot to handwrite a date on the mail bailot declaration envelope.

44. On September 9, 2024, the Board riosted a list of mail-in ballots on its website
that had been received ahead of the 2024 Spccial Election that were “administratively
determined to be potentially flawed.”!* 'The public notice stated that “[t]hese ballot submissions
have the possibility of NOT being counted” and provided information about requesting a
replacement ballot or casting a provisional ballot.!® Petitioners’ names appeared on this list of
defective mail-in ballots received prior to Election Day, but they did not correct the error on their

mail ballot envelopes before 8 p.m. on the day of the Special Election.

14 See Philadelphia Board of Elections, 2024 Special Election: Unverifiable Identification, Undeliverable and/or
Potentially Flawed Ballots (Sept. 9, 2024), https://vote.phila.gov/news/2024/09/09/2024-special-election-
unverifiable-identification-undeliverable-and-or-potentially-flawed-ballots/.

5 1d.
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D. The Board Voted to Not Count Petitioners’ Mail-in Ballots in the 2024 Special
Election

45.  The Board convened at a public meeting on Saturday, September 21, 2024 to
adjudicate mail-in ballots and make “sufficiency determinations” about mail ballot packets with
flaws. 16

46.  The Board was informed that 23 mail-in ballots had been segregated due to a
“missing date.” Commissioner Sabir moved that “this Board not accept ballots with a missing
date.” The motion was seconded by Commissioner Bluestein.!”

47.  Commissioner Deeley responded to the motion by reading from the
Commonwealth Court’s August 30, 2024 opinion in which the Board was named as a
Respondent including that:

The fundamental right to vote guaranteed by our Constitution is at
issue. For this reason, a strict scrutiny standard of review applies to
the dating provisions’ restriction 6i that right. Under this standard
of review, the government bears the heavy burden of proving that
the law in question is narrowly tailored to serve a compelling
government interest ang where the governmental fails to satisfy its
burden, the law or its application is unconstitutional. As has been
determined in prioi litigation, the date on the outer mail-in ballot
envelopes is nat tised to determine the timeliness of a ballot, a
voter’s qualifications/eligibility to vote, or fraud. Therefore, the
dating provisions serve no compelling government interest. The
refusal to count undated or incorrectly dated but timely mail ballots
submitted by otherwise eligible voters because of meaningless and
inconsequential paperwork errors violates the fundamental right to
vote recognized in the Free and Equal Elections Clause.

48. Commissioner Deeley observed that the Commonwealth’s order was vacated “on

technical grounds” by the Pennsylvania Supreme Court, which “did not rule on the merits of the

16 See Philadelphia Board of Elections, Agenda of the Philadelphia City Commissioners Return Board Meeting
(Sept. 21, 2024), https://vote.phila.gov/media/Agenda_for 09 21 2024.pdf.

17 See Philadelphia Board of Elections, Livestream Meetings: Return of Board Meeting on 9-21-2024,
https://vote.phila.gov/resources-data/commissioner-meetings/livestream-meetings/. The allegations in paragraphs
47-54, infra, recount the proceedings as recorded in this livestream.
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constitutional arguments.” Commissioner Deeley concluded, in light of the Commonwealth
Court’s ruling, that “not counting these ballots because of meaningless and inconsequential
errors that do not affect determinations of the timeliness of a ballot, a voter’s eligibility to vote,
or the prevention of fraud, would be a violation of the Pennsylvania Constitution.”

49. Commissioner Deeley further explained that as Commissioner she is legally
required to swear an oath to uphold the Pennsylvania Constitution at the beginning of each term.
“The Pennsylvania Constitution is one of the documents that we swear to support, obey, and
defend. Therefore, I believe...that we should count these ballots.”

50. Commissioner Bluestein responded to the remarks by stating, “While I agree in
principle with Vice-Chair Deeley that these ballots should court, the Pennsylvania Supreme
Court vacated the Commonwealth Court ruling and we have an obligation to follow the law as it
currently stands. Unfortunately, that means that we are not able to count these ballots in my
opinion.”

51. The Board voted 2-1 to not count mail-in ballots that arrived in undated
declaration envelopes.

52. The Board was then informed that 46 ballots had arrived in envelopes that were
“incorrectly dated.” The Board moved to not count “incorrectly dated” ballots, and
Commissioner Deeley again noted her objection in light of the B-PEP ruling, stating “I believe
the Free and Equal Election Clause of the Pennsylvania Constitution requires us to count these
ballots.”

53. Commissioner Sabir responded that he “agree[d] with the sentiments” expressed

by his colleague.
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54. The Board voted 2-1 to not count mail-in ballots that arrived in “incorrectly
dated” declaration envelopes. Thus, Petitioners’ votes were not counted in the 2024 Special
Election.

GROUNDS FOR APPEAL

55. The Board’s decision to not count Petitioners’ mail ballots violated Petitioners’
fundamental right to vote under the Free and Equal Elections Clause.

56. In Pennsylvania, the right to vote is enshrined in and protected by the Free and
Equal Elections Clause, which states: “Elections shall be free and equal; and no power, civil or
military, shall at any time interfere to prevent the free exercise of the right of suffrage.” Pa.
Const. art. I, § 5. The Clause means not only that voters must have an equal opportunity to
participate in elections, but also that: “each voter under thc law has the right to cast [their] ballot
and have it honestly counted.” Winston v. Moore, 91 A. 520, 523 (Pa. 1914).

57. Under this guarantee “all aspeets of the electoral process, to the greatest degree
possible, be kept open and unrestricted to the voters of our Commonwealth.” League of Women
Voters of Pa. v. Commonwealth, 178 A.3d 737, 804 (Pa. 2018). Likewise, the Pennsylvania
Constitution forbids the impoesition of rules applicable to the right to vote when such regulation
denies the franchise or subverts the right to vote. Winston, 91 A. at 523.

58. The Pennsylvania Supreme Court has repeatedly held that the right to vote
guaranteed by the Free and Equal Elections Clause is fundamental. See, e.g., Pennsylvania
Democratic Party v. Boockvar, 238 A.3d 345, 361 (Pa. 2020) (employing a construction of the
Election Code that “favors the fundamental right to vote and enfranchises, rather than

disenfranchises, the electorate™); Banfield v. Cortés, 110 A.3d 155, 176 (Pa. 2015) (observing
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that “the right to vote is fundamental and ‘pervasive of other basic civil and political rights’”)
(quoting Bergdoll v. Kane, 731 A.2d 1261, 1269 (Pa. 1999)).

59. Strict scrutiny applies to any restriction on this fundamental right. See, e.g.,
Petition of Berg, 712 A.2d 340, 342 (Pa. Cmwlth. 1998), aff’d, 713 A.2d 1106 (Pa. 1998) (“It is
well settled that laws which affect a fundamental right, such as the right to vote..., are subject to
strict scrutiny’); Applewhite v. Commonwealth (“Applewhite IT’), No. 330 M.D. 2012, 2014 WL
184988, at *20 (Pa. Cmwlth. Jan. 17, 2014) (laws that “infringe[] upon qualified electors’ right
to vote” are analyzed “under strict scrutiny.”); James v. SEPTA, 477 A.2d 1302, 1306 (Pa. 1984)
(“[W]here a...fundamental right has been burdened, another standard of review is applied: that
of strict scrutiny.”).

60. Under strict scrutiny, the party defending tiie challenged action must prove that it
serves a compelling government interest. Pap’s A.i. v. City of Erie, 812 A.2d 591, 596 (Pa.
2002); see also, e.g., In re Nader, 858 A.2d 1167, 1180 (Pa. 2004), abrogated on other grounds
by In re Vodvarka, 140 A.3d 639 (Pa. 2616) (“[ W]here a precious freedom such as voting is
involved, a compelling state intercst must be demonstrated™).

61. The Board cannot demonstrate a compelling interest that justifies its complete
disenfranchisement of voters where the handwritten date requirement on mail ballot envelopes
serves absolutely no purpose in determining timeliness of receipt or voter qualifications. The
Board acknowledged at the September 21 hearing that the date requirement serves no purpose.

62. The only court to have tested the envelope-date provisions in 25 P.S.

§§ 3146.6(a), 3150.16(a) against the guarantee of the right to vote under Article I, § 5 concluded
that the envelope-date provisions “serve no compelling government interest” and that the

“refusal to count undated or incorrectly dated but timely mail ballots submitted by otherwise
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eligible voters because of meaningless and inconsequential paperwork errors violates the
fundamental right to vote recognized in the free and equal elections clause.” B-PEP, 2024 WL
4002321, at *1.

63. The Board’s application of the Election Code’s envelope dating provisions, 25
P.S. §§ 3146.6(a), 3150.16(a), to reject Petitioners’ timely mail ballots based solely on the
inadvertent failure to add a meaningless, superfluous handwritten date next to their signature on
the mail ballot Return Envelope is an unconstitutional interference with the exercise of the right
to suffrage in violation of the Free and Equal Elections Clause.

WHEREFORE, Petitioners respectfully request that this Henerable Court enter an order
reversing the decision of the Philadelphia Board of Elections, declaring that the Pennsylvania
Constitution requires the counting of Petitioners’ ballots, directing the Board to count the mail
ballots cast by Petitioners in the September 17, 2024 Special Election, and enter such other and
further relief as provided by the Pennsylvania Election Code or as this Court deems just and

appropriate.
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Dated: September 23, 2024

MARIAN K. SCHNEIDER (No. 50337)
STEPHEN A. LONEY (No. 202535)
KATE STEIKER-GINZBERG (No. 332236)
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Philadelphia, PA 19102

215-592-1513

267-573-3054 (fax)
mschneider@aclupa.org
sloney(@aclupa.org

ksteiker-

ginzberg@aclupa.org

WITOLD J. WALCZAK (No. 62976)
ACLU OF PENNSYLVANIA

P.O. Box 23058

Pittsburgh, PA 15222

412-681-7864

vwalczak@aclupa.org

Respectfully submitted,

/s/ Claudia De Palma

MARY M. MCKENZIE (No. 47434)
BENJAMIN GEFFEN (No. 310134)
CLAUDIA DE PALMA (No. 320136)

Public Interest Law Center
1500 JFK Blvd., Suite 802
Philadelphia, PA 19102
(267) 546-1319
mmckenzie@pubintlaw.org
bgeffen@pubintlaw.org
cdepalma@pubintlaw.org

JOHN A. FREEDMAN*

ARNOLD & PORTER KAYE
SCHOLER LLP

601 Massachusetts Ave., NW

Washington, DC 20001

(202> 542-5000

jobn.freedman@arnoldporter.com

Counsel for Petitioners

*Pro hac vice applications
to be filed
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CERTIFICATE OF COMPLIANCE

I certify that this filing complies with the provisions of the Case Records Public Access
Policy of the Unified Judicial System of Pennsylvania that require filing confidential information

and documents differently than non-confidential information and documents.

Dated: September 23, 2024 /s/ Claudia De Palma
Claudia De Palma
Counsel for Petitioners
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VERIFICATION

I BQIAAJ T BA)?TE@ , hereby state:

1. The statements made in the foregoing Petition for Review in the Nature of a
Statutory Appeal are true and correct to the best of my own personal
knowledge, information, and belief; and

2. T understand that false statements herein are subject to the penalties of 18

Pa.C.S. § 4904 relating to unsworn falsification to authorities.

Bint F Bt

Dated: September 23 , 2024
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VERIFICATION

(

I, Susan T. K(“A\‘T\/ , hereby state:
/

l. The statements made in the foregoing Petition for Review in the Nature of a
Statutory Appeal are true and correct to the best of my own personal
knowledge, information, and belief; and

2. Tunderstand that false statements herein are subject to the penalties of 18

Pa.C.S. § 4904 relating to unsworn falsification to authorities.

A3

1

4 h

d
Dated: September 23", 2024
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EXHIBIT
1
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DECLARATION OF BRIAN T. BAXTER
I, Brian T. Baxter, hereby declare as follows:

1. Thave personal knowledge of the matters in this declaration and this
1s what I would testify to if called as a witness in Court.

2. T am 81 years old and am otherwise competent to testify.

3. Ilive in Philadelphia, Pennsylvania.

4. Thave lived in Philadelphia for fourteen years. Ilived in Harrisburg
in the 1980s and later resided in Cherry Hill, New Jersey before moving to
Philadelphia. I am happily married to my wife Ilene aind a proud father.

5. I am presently retired. For most of my career, I worked for elected
officials, both Republicans and Democrats, at the state and local level in
Pennsylvania, New Jersey, and New York. I have a master’s degree in public
policy from Princeton University, and I am very interested in politics and
elections. Some of my professional roles include serving as city administrator
of Trenton, New Jersey for nine years, working for Elizabeth Holtzman when
she was the Comptroller of New York City, and working for Governor Christine
Todd Whitman of New Jersey. I gained experience with political campaigns in
the City of Philadelphia by supporting Joseph Rock’s run for City Controller in
1989. I most recently worked as a lobbyist at S.R. Wojdak & Associates, the
largest lobbying firm in the state. I continue to stay involved with political work
by volunteering on the 35 Doors Project for Indivisible Pennsylvania.

6. I am a registered voter in Philadelphia. I vote in every election,
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including primary and general elections.

7. Voting is very important to me and I believe it is the responsibility
of every citizen to vote. Voting is a critical way to participate in shaping the
policies under which we live.

8. I started voting by mail about two years ago. I prefer to vote by mail
because it provides time to do internet research and gather information about
the candidates and issues on the ballots before I submit my vote. I believe that
voting around the kitchen table results in smarter voting because I can review
the ballot in advance. I do not want to walk into the voting booth without the
proper amount of information and vote on a ballot that I am seeing for the first
time.

9. I voted by mail in the Philadelphia’s Special Election this year for
State Representative in the 1%5th District. About one month before the
September 2024 special election, I received a mail-in ballot from the
Philadelphia City Conimissioners.

10. After I received my ballot, I marked it, inserted it into the secrecy
envelope and the outer return envelope. I thought I had filled out everything on
the ballot correctly when I submitted it. I was aware that there were lawsuits
and efforts in the state legislature to change the envelope dating requirement
and I tried to follow all the directions so that my vote would be counted.

11. As far as I know, I have never made a mistake that disqualified my

ballot in prior elections when I voted by mail. I am getting older and more
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forgetful, which may have contributed to my mistake when completing the mail-
in ballot envelope.

12. I believe that my vote should be counted. After reading dozens of
articles about this issue, I am not aware of any rationale for why the date 1s
helpful or necessary. The date on the envelope is not important because it 1s
the date that the ballot arrives in the election office that determines whether
the vote is valid. I tried to comply with the mail-in ballot rules, but this
bureaucratic stumbling block will prevent my vote from couniing.

13. I returned my mail-in ballot on time and 7 believe that denying a
citizen’s vote because they didn’t include the date on the mail-in ballot envelope

is taking away that person’s vote for no good reason.
[ understand that false statements herein are subject to the penalties of 18
Pa.C.S. § 4904 relating t¢ answorn falsification to authorities.

Executed this B&mf September, 2024 in Philadelphia, Pennsylvania.

Puw 1 Bty

Brian T. Baxter

|
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DECLARATION OF SUSAN T. KINNIRY
I, Susan T. Kinniry, hereby declare as follows:

1. Thave personal knowledge of the matters in this declaration and this
1s what I would testify to if called as a witness in Court.

2. T am 38 years old and am otherwise competent to testify.

3. I am a resident of Philadelphia, Pennsylvania.

4. I grew up in Jenkintown, Pennsylvania. I attended high school and
law school in Philadelphia.

5. Ihave worked as an attorney for the Sociel Security Administration
since 2017. My work initially focused on the disability program and presently
involves labor and employee relations issues.

6. I have been a registered voter in Philadelphia since around 2018. I
try to vote in every primary and general election.

7. Voting is very important to me because it is one of the most direct
ways that citizens can influence what kind of government we have and who
represents our interests. I try not to pass up that opportunity to participate in
governance.

8. I started voting by mail in Philadelphia in 2019. I prefer to vote by
mail because it is more convenient than voting in person, and because I like
having time to review the ballot at home before casting my vote.

9. Ivoted by mail this year in Philadelphia’s Special Election for State

Representative in the 195th District. I made an annual request for mail-in
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ballots and received a mail-in ballot from the Philadelphia City Commissioners
a few weeks before the September 2024 special election.

10. After I received my ballot, I marked it, inserted it into the secrecy
envelope and the outer return envelope. I signed the declaration on the outer
envelope. I thought I had filled out the outer envelope correctly when I
submitted it. I was aware that elections offices in Pennsylvania cannot count
ballots for immaterial reasons, so I am embarrassed that I forgot to include the
date.

11. As far as I know, I have never made any mistakes on prior mail-in
ballots. I do not recall ever receiving an email stating that my ballot was invalid
before this September 2024 special election.

12. After I returned my ballot, I received an email from the
Pennsylvania Department of State on August 27, informing me that I did not
date my ballot return envelcpe and that my vote would not be counted if I didn’t
take additional steps to fix this mistake. A true and correct copy of the email
dated August 27 is attached hereto as Exhibit A.

13. I was annoyed at myself when I learned that my ballot would not be
counted because I forgot the date. I also thought that if I made this mistake,
despite my experience with technical, legal requirements, many others must
make the same mistake.

14. I did not attempt to fix my ballot because shortly after receiving the

email stating that I forgot to date my ballot return envelope, I read in the news
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about a recent Commonwealth Court decision finding that it was
unconstitutional to reject ballots that do not comply with the date requirement.
I thought that the Court had reached the right result.

15. I wish that my vote had been counted in this election. I think it is
important to participate in off-cycle elections to show that voters are paying
attention to what local officials are doing. Often voter turnout is low in these
kinds of special elections, so I made an intentional effort to submit my ballot.

16. I believe that voting rules should encourage more participation, not
less. The envelope dating requirement seems like an unnecessary stumbling
block that will result in fewer ballots being counted. That is not the result that

1s in everyone’s best interest.

I understand that false statements herein are subject to the penalties of 18

Pa.C.S. § 4904 relating to unsworn falsification to authorities.

J
N
Executed thisz_l of September, 2024 in Philadelphia, Pennsylvania.

a1

Susan T. Kinniry
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Declaration
Exhibit A
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From: <RA-voterregstatcert@state.pa.us>

Date: Tue, Aug 27, 2024, 4:58 PM

Subject: Your Ballot Status Has Changed — Check for Updates
To: <SUSANKINNIRY@gmail.com>

Dear SUSAN T KINNIRY,
After your ballot was received by PHILADELPHIA County, it received a new status.

Your ballot may not be counted because you did not date your ballot return envelope. If you receive this email on or
before election day, you can go to your polling place on election day before 8 p.m. and request a provisional ballot.

You can get more information on your ballot’'s new status by going to https://www.pavoterservices.
pa.gov/Pages/BallotTracking.aspx.

If you have questions or need more information after checking your ballot’s status, please contact PHILADELPHIA County
at (215) 686-VOTE.

Para leer esta informacién en espafiol, vaya a https://www.pavoterservices.pa.gov/Pages/BallotTracking.aspx .
ERGHEIERNPIZAR, B https://www.pavoterservices.pa.gov/Pages/BallotTrackitig.aspXx,

Thank you.

****Please do not reply to this email.****
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DECLARATION OF ARIEL SHAPELL
IN SUPPORT OF PETITIONERS’ PETITION FOR REVIEW

1. I, Ariel Shapell, am an attorney at the American Civil Liberties Union
of Pennsylvania (“ACLU-PA”) and have a background in data analytics.

2. I received a B.S.B.A. with majors in mathematics and finance from
Washington University in St. Louis in 2011 and a J.D. from the University of
Pennsylvania Carey Law School in 2021.

3. In 2014 and 2015, I served as the Director of Business Intelligence at
Beatport LLC, a digital music and entertainment company, where I was responsible
for organizing, analyzing, and reporting the company’s business data. In my role, I
performed data analyses and visualizations and developed systems to extract,
transform, and load data. I also supervised a team of three data scientists and
analysts.

4. From 2015 uatii 2018, I served as the lead product manager at Postlight
LLC, a technology consultancy. At Postlight LLC, 1 oversaw data analytics and
digital product development projects for large entertainment, finance, and cultural
institutions.

5. From 2019 through the present, I have worked as a volunteer, intern,
and now legal fellow at the ACLU-PA. During my time with the ACLU-PA, I have

conducted numerous analyses of large data sets for both litigation and advocacy.
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6. During my time with the ACLU-PA, I have conducted numerous
analyses of large data sets for both litigation and advocacy.

7. I have been asked by the ACLU-PA, Arnold & Porter Kaye Scholer
LLP, and the Public Interest Law Center (collectively, “Petitioners’ Counsel” or
“Counsel”) to apply my training and expertise to assess the number of mail-ballots
that were coded as canceled or pending because the voter neglected to write the date
on the outer envelope or because the voter wrote a date that was deemed “incorrect.”

8. I have been informed and understand that o August 21, 2023, ACLU-
PA attorney Kate Steiker-Ginzberg received access from the Pennsylvania
Department of State to the “Pennsylvania Statewide Mail-Ballot File,” which
contains point-in-time public information about each mail-ballot application and
mail-ballot recorded in Pennsylvania’s Statewide Uniform Registry of Electors
(“SURE”) system.

0. Attorney Steiker-Ginzberg made two versions of the Pennsylvania
Statewide Mail-Ballot File available to me: (1) a version of the file generated on
November 17, 2023 based on Department of State data from the SURE system
corresponding to mail-ballots submitted in the November 2023 municipal election,
under the file name VR_SWMailBallot External 20231117.TXT; and (2) a version
of the file generated on May 14, 2024 based on Department of State data from the

SURE system corresponding to mail-ballots received in the April 2024 Pennsylvania
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presidential primary election, under the file name VR SWMailBallot External
20240514. TXT.

10. For the May 14, 2024 SURE file, I identified mail ballots that were
coded as canceled or pending because the voter neglected to write the date on the
outer envelope by selecting the rows in the files where the “Ballot status reason”
field was set to “CANC - NO DATE” or “PEND — NO DATE.” For the November
17, 2023 SURE file, I identified mail ballots that were coded as canceled because
the voter neglected to write the date on the outer envelope by selecting the rows in
the files where the “Ballot status reason” field was set to “CANC - NO DATE.” No
“PEND — NO DATE” “Ballot status reason” wvalues were present in the November
17,2023 SURE file.

11.  Similarly, for the Mey 14, 2024 SURE file, I identified mail ballots that
were coded as canceled or pending because the voter wrote a date that was deemed
“incorrect” by selecting the rows in the files where the “Ballot status reason” field
was set to “CANC - INCORRECT DATE” or “PEND — INCORRECT DATE”. For
the November 17, 2023 SURE file, I identified mail ballots that were coded as
canceled because the voter wrote a date that was deemed “incorrect” by selecting
the rows in the files where the “Ballot status reason” field was set to “CANC -
INCORRECT DATE.” No “PEND — INCORRECT DATE” “Ballot status reason”

values were present in the November 17, 2023 SURE file.
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12. Based on the methodology described above, I determined that:

a. As of November 17, 2023, 6,804 mail-ballots submitted in the
November 2023 municipal election had been coded in the SURE
file as canceled because the voter neglected to write the date on
the outer envelope or because the voter wrote a date that was
deemed “incorrect.” Of that total, 4,849 ballots were coded as
canceled because the voter neglected to write the date on the
outer envelope, and 1,955 were coded as canceled because the
voter wrote a date that was deemied “incorrect.”

b. As of May 14, 2024, 4,421 mail-ballots submitted in the April
2024 Pennsylvania presidential primary election had been coded
in the SURE fiie as canceled or pending because the voter
neglected to write the date on the outer envelope or because the
voter wrote a date that was deemed “incorrect.” Of that total,
1,216 ballots were coded as canceled or pending because the
voter neglected to write the date on the outer envelope, and 3,205
were coded as canceled or pending because the voter wrote a date
that was deemed “incorrect.”

13. My conclusions, and the bases for my conclusion, are presented in this

declaration. My work on these matters is ongoing, and I may make necessary
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revisions or additions to the conclusions in this declaration should new information
become available or to respond to any opinions and analyses proffered by
Respondents. I am prepared to testify on the conclusions in this declaration, as well
as to provide any additional relevant background. I reserve the right to prepare

additional exhibits to support any testimony.

The statements made in this Declaration are true and correct to the best of my
knowledge, information, and belief. I understand that false statements made herein

are subject to the penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to

i S/

Ariel Shapell

authorities.

5/27/2024
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CIVIL

BRIAN T. BAXTER and SUSAN T. : SEPTEMBER TERM, 2024
KINNIRY, :
NO. 02481
Petitioners,
ELECTION MATTER
V.

Control No. 24094566
PHILADELPHIA BOARD OF
ELECTIONS,

Respondent.

ORDER

AND NOW, this 26™ day of September, 2024, upon consideration of petitioners’ Petition
for Review in the Nature of a Statutory Appeal pursuant to 25 P.S.§ 3157 from respondent’s
decision on September 21, 2024, not to count petiticners’ and sixty-seven other registered
voters’ mail-in ballots in the September 17. 2024 Special Election because the date written on the
outer envelope was missing or incorreci, and after a hearing on the Petition at which petitioners
and respondent stipulated to the operative facts underlying their dispute, it is ORDERED as
follows:

1. The Petition is GRANTED and the September 21, 2024 decision of the Philadelphia
Board of Elections in which it refused to count petitioners’ and the sixty-seven other
registered voters’ mail-in ballots is REVERSED:

a. Based on the stipulation and representations made on the record as set forth in the
transcript of the hearing held on September 25, 2024, which is attached hereto as

an exhibit; and
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b. Because the refusal to count a ballot due to a voter’s failure to “date . . . the
declaration printed on [the outer] envelope” used to return his/her mail-in ballot,
as directed in 25 P.S. §§ 3146.6(a) and 3150.16(a), violates Art. I, § 5 of the
Constitution of the Commonwealth of Pennsylvania, which states that “Elections
shall be free and equal; and no power, civil or military, shall at any time interfere
to prevent the free exercise of the right of suffrage.”

2. Respondent Board of Elections shall cause petitioners’ and the sixty-seven other
registered voters’ date-disqualified mail-in ballots from the Special Election to be
verified, counted if otherwise valid, and included in the results of the Special Election.

BY THE COURT:

ISH, II1L, J.'
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CIVIL

BRIAN T. BAXTER and SUSAN T. : SEPTEMBER TERM, 2024
KINNIRY, 3
NO. 02481
Petitioners,
ELECTION MATTER
V.
Control No. 24095206
PHILADELPHIA BOARD OF
ELECTIONS,
Respondent,
And
REPUBLICAN NATIONAL COMMITTEE :
and REPUBLICAN PARTY OF :
PENNSYLVANIA,
Intervenors.

ORDER
AND NOW, this 27" day of September, 2024, upon consideration of Petition of
Republican National Committee and Republican Party of Pennsylvania to Intervene in the above
action (filed September 26,2024 the day after the hearing in the above matter) and the Joint
Emergency Motion of Petitioners Baxter and Kinniry and Respondent Philadelphia Board of
Elections wherein the parties do not oppose the Petition to Intervene, it is hereby ORDERED
that the Petition to Intervene is GRANTED! and the Emergency Motion for Reconsideration and

Clarification is MOOT.

! Intervenor disadvantaged under the time constraints of review, the court when counsel appeared
at the hearing after it had already concluded and, for the first time, advised the court it had
already filed a Petition to Intervene. Counsel advised the court that although a Petition “had
been filed”, before the hearing but, it could not provide the court any such any filing on the 25th.
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It is further ordered and due consideration, that Intervenor’s Motion to Dismiss is DENIED.

BY THE COURT:

MB

Crumlish, III, J.

The court deferred considering Intervenors Petition in this matter and repeatedly consulted the
docket for a filing, but no Petition was reflected on the record as of the time the court submitted
its order and its order was entered on the docket at 4:38 p.m. on September 25. The docket
thereafter revealed that Petitioner’s filing was not made (despite representations to the court to
the contrary) until 1:13 pm the following day after the hearing had been concluded. Petitioner’s
delay disadvantaged the court insofar as the court had no basis at the trial to review the
Intervenor’s Petition and issue a ruling until such filing was made of record and the delay further
has caused inconvenience to the parties in obtaining finality in the court’s ruling and
necessitating further proceedings to dispose of the Petition to Intervene.
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
TRIAL DIVISION - CIVIL

BRIAN T. BAXTER and SUSANT. : SEPTEMBER TERM, 2024
KINNIRY, :
NO. 02481
Petitioners,
ELECTION MATTER
V.
COMMONWEALTH COURT APPEAL
PHILADELPHIA BOARD OF :
ELECTIONS, : Nos. 1305 CD 2024, 1309 CD 2024
[
Respondent,
And

OPFLD-Baster Etal Vs Philadelphia Board Of Elections [ACH)

REPUBLICAN NATIONAL COMMITTEE .:

=l A

24090248100047
Intervenors.

19252 SRDER

This matter came before the court on an appeal of the decision of the Philadelphia Board
of Elections not to count the Petitiorers’ ballots in the September 17, 2024 Special Election. The
court scheduled a hearing on September 25, 2024, at which the parties appeared and had the
opportunity to present their arguments. Intervenor appeared at the hearing and sought to make
asserted augments it had already filed intervene (although contrary to representations of
intervenor’s counsel) nor was the purported Petion available for the court at the hearing to
consider and in fact had not yet been filed). The did allow the purported intervenor to address
the court. The parties also presented the court with a stipulated consent order to allow forthwith
certification of the pending special election results. After argument on the Petition, the court

ruled that the Board’s decision to reject Petitioners’ ballot for failure to affix the date deprived
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them of their Pennsylvania Constitutional right to vote. The court’s reasons for its decision were
fully stated on the record at the hearing and are reflected in the transcript. The following day, the
court entered an order memorializing that decision.

Prior to the court’s written order being entered, but day after the hearing a Petition to
Intervene was docketed. The court then set the matter of the Petition down for a hearing. The
parties filed a joint emergency' motion for reconsideration of the court’s order scheduling the
hearing in which they stated that they had “intended” the court’s ruling to be a final appealable
order and the scheduled hearing appeared to leave the case open for further proceedings. The
parties stated clearly that they would not take a position on the Petition and therefore deemed it
uncontested. Thereafter, the court granted the Petition in an order which represented a final
order. The reasons for the court’s granting of the Petition were that the Parties did not oppose
intervention. The court also denied a motion to dismiss tiiat was appended to the Petition but
identified or asserted at the hearing and not propezly filed as a motion with time for the court or

the parties to consider at the hearing. The ccuri’s reasons for denying the motion to dismiss were

JAMES C. CRUMLISH, I1I, J.

also because it was untimely and procedurally defective.

! The parties objected to the court’s order on the grounds that it was intended that the court’s
ruling on the Petition was “intended to be” a final appealable order and the parties were seeking
to invoke the 3-day appeal period in the Supreme Court’s rule related to the November 5, 2024
election. The Petition order in question related to a special election that had already occurred
and did not involve voting in the November 2024 election
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240902481
Brian Baxter And Susan Kinniry V. Board Of Election

Hearing Volume 1
September 25, 2024

Page 1
IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL DISTRICT OF PENNSYLVANIA
CIVIL TRIAL DIVISION
BRIAN T. BAXTER and
SUSAN T. KINNIRY

SEPTEMBER TERM 2024

Petitioners, NO. 02481
V. :
PHILADELPHIA BOARD OF ELECTION APPEAL
ELECTIONS
Respondent.

September 25, 2024
Courtroom 602
The Juanita Kidd Stout Center for Criminal Justice
Philadelphia, Pennsylvania

BEFORE: THE HONORABLE JAMES C. CRUMLISH, J.

PETITION

Page 3
[L
2
3

(Call to order at 2:52 PM.)

THE COURT: Good afternoon. All parties
and representatives are here?

MR. LONEY: For petitioners, yes,
Y our Honor.

MS. STOHR: Yes, Your Honor, for
respondent.
[ THE COURT: Good afternoon. My nameis
[91 Judge Crumlish. | amthetria judge assigned
[10]  tothismatter by the president judge. I'm
[11]  sitting in the matter captioned as Baxter and
[12]  Kinniry v. the Philadel phia Board Of Elections.
[13]  Thisiscase number 240902481. It isfurther
[14]  captioned as an election appeal.
[15] It's a petition for review in the nature
[16]  of astatutory appeal, | assume under 3157 of
[17]  the Code.

—_— = —
(2N B

7

—

]
]
]
]
]
]
]
]

[ee]

[18] MR. LONEY: Yes, Your Honor.

[19] THE COURT: Will counsel please identify
[20] themselvesfor therecord and their clients.

[21] MR. LONEY: Your Honor, Stephen Loney of

[22] the ACLU on behalf of petitioners. To my right
[23]  are Susan Kinniry and Brian Baxter.

[24] THE COURT: Thank you.

[25] MS. STOHR: Alison Stohr on behalf of the

Page 2
[1] APPEARANCES
[2] ---

[3]
STEPHEN A. LONEY, ESQUIRE
[4] ACLU OF PENNSYLVANIA
P.O. Box 60173
[5] Philadelphia, PA 19102
Attorney for Petitioners

(6]
[71 ALISON L. STOHR, ESQUIRE

CITY OF PHILADELPHIA LAW DEPARTMENT
[8] 1515 Arch street

Philadelphia, PA 19102

[9] Attorney for Respondent
[10]

Also present:
[11]

LINDA A. KERNS, ESQUIRE
[12] LAW OFFICES OF LINDA A. KERNS LLC

1420 Locust Street, Suite 200

[13] Philadelphia, PA 19102

Attorney for Republican National Committee and
[14] Republican Party of Pennsylvania
[15]
[16]
[17]
[18]
[19]
[20]
[21]
[22]
[23]
[24]
[25]

Page 4

1] Board of Elections. I'm joined by counsel
I1ana Eisenstein and David Josefovits.

THE COURT: Welcome, everyone. You can be
seated. It's not necessary for counsel to
stand to address the Court.

| have had an opportunity to review the
petition, and | understand that it isa
]  petition supported by affidavits. That
[9] precisaly, | think, isgrounded in Article 1
[10]  Section 5 of the Pennsylvania Constitution.
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[11] Do | have that right?
[12] MR. LONEY: Yes, Your Honor.
[13] THE COURT: Secondly, the city

[14] commissioners sitting as the Board of Elections
[15]  for the City and County of Philadelphiaruled
[16] and determined as a matter of the exercise of
[17]  their discretion to not count approximately 22
[18]  ballotsthat have part of the exterior

[19] authentication, I'll call it, the date and

[20]  signature-- or either?

[21] MR. LONEY: We'refocused solely on the
[22] dateissue, Your Honor.
[23] Our understanding is that 23 were set

[24]  aside because they did not have a date on the
[25] outer envelope. An additional 46 were set
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[1] asidefor someissue with the date, the date [1]1 livetestimony. We do not object to any of the
[21 being deemed to be the incorrect date. 2] facts.

[3] Both of our petitioners, | believe, arein [3] THE COURT: Sofor therecord, those are
[4] theformer category that there was no date [4] dipulated facts. If called to testify, the

[5] included onthe dateline. 5] affiants would testify as reflected in those

[6] THE COURT: Soisit uncontested that 6] affidavits. Fair enough?

[71  these absentee ballots were timely received [7] MR. LONEY: Yes, Your Honor.

[8] irrespective of the exterior date or signature? [8] THE COURT: Okay. Asamatter --

[9] That's not in dispute? [9] MS. KERNS: Excuse me, Your Honor. If |
[10] MS. STOHR: Correct, Your Honor. Mail-in [10] may.

[11]  and absentee, yes. [11] THE COURT: Yes.

[12] THE COURT: Got it. Having said that, [12] MS. KERNS: My nameisLindaKerns. |
[13]  I'vereviewed the petition and aso the [13]  represent the Republican National Committee.
[14]  Commonwealth Court opinions, plural, both of [14]  Theorder that | received said this hearing

[15]  them not reported, however. [15]  started at 3:00. | apologizeif | got the

[16] I've also reviewed the preceding casein [16]  wrong order.

[17]  the Supreme Court of Pennsylvania. Therefore, [17] THE COURT: No need to apologize,

[18]  atleast | am familiar with the legal arguments [18] Ms. Kerns. You haven'tintervened. | haven't
[19] that | expect to be presented. [19] seen adocket --

[20] Isthere any dispute asto the verified [20] MS. KERNS: Wedid. Wefiled an

[21]  affidavits of your clients? [21]  intervention.

[22] MR. LONEY: Not that we're aware of. [22] THE= COURT: When?

[23] THE COURT: They say what they say, or do [23] MS. KERNS: About within the last hour.
[24]  we need live testimony? [24] THE COURT: Okay. | haven't had a chance
[25] MS. STOHR: In our opinion, we do not need [25] - tOreview it or approveit, but you're
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[1] certainly welcometo join us at least at this [1] So | acknowledge that, but that was a4-1

[2]  juncture asa participant, as awitness asto [2]  ruling from an en banc panel of the

[3] theregularity of the proceeding. 3]  Commonwealth Court ruling that all of the legal
[4] MS. KERNS: Just to beclear, LindaKerns [4] clamswe makein thiscase are valid, that it

[5]  Supreme Court ID 84495 for the Republican [5] isaviolation of the fundamental right to vote
[6] National Committee and Republican Party of [6] reflectedin Article 1 Section 5 of the

[71  Pennsylvania [71  Pennsylvania Constitution to disqualify ballots
[8] THE COURT: Understood. Thank you. You [8] based on arequirement or arule or aprovision
[9] can be seated. [91 inthe Election Code that serves no purpose

[10] Petitioner, you may address the Court. [10]  other than to disqualify.

[11] MR. LONEY: Thank you, Your Honor. | know [11] We put in record evidence from the

[12]  you said we didn't have to stand. [12]  petitionersindicating that these ballots we

[13] THE COURT: It'san old habit. [13] aretalking about are timely received. There's
[14] MR. LONEY: Yes. Old habit, and I'm a [14]  no dispute of that.

[15] littlejittery just baseline. [15] THE COURT: Werethey qualified electors?
[16] As Your Honor noted, our arguments arein [16] MR. LONEY: Yes, Your Honor. There'sno
[17]  the papers and the basis for our claims under [17]  dispute of that.

[18]  the Pennsylvania Constitution. In some ways [18] Infact, in order to get amail ballot

[19] thisisanissue of firstimpression, but in [19] package, they have to apply for it, and the

[20]  other ways an issue that has gone the [20] Board of Elections has to confirm their
[21]  petitioner's way every time it has come up. [21]  qualifications before they even get the mail
[22] Y our Honor noted the recent opinion from [22] ballot package. So there's no dispute they're
23] the Commonwealth Court in the Black Political 23] qualified electors.
[24] Empowerment Project, et a. v. Schmidt case, [24] There's no dispute that they returned the
[25]  which has been vacated. [25]  mail ballot package on time. They signed the
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outer envelope. 1]  opinions, dispense with the potentially

] [

[2] And there's also no dispute that the [2] time-consuming step of getting full court

[3] envelopesthemselves are not, broadly speaking, [3] approval to publish, and they go back to it

[4] undated. The Board of Elections date-stamps [4] later if one of the parties applies for

[5] theenvelope as soon asthey receiveit. So [5] publication.

[6] the handwritten date by the voterisa [6] So the fact that it's --

[71  superfluous requirement, and it's been [7] THE COURT: I'm somewhat familiar with the
[8] acknowledged to be such by multiple state and 8] 10Ps.

[91 federa courts. [9] MR. LONEY: Understood, Y our Honor.

[10] The only question here that is left by [10] THE COURT: | just want to be clear

[11]  those prior opinionsiswhether that [11]  because| am going to be asked to render an

[12]  congtitutes aviolation of the free and equal [12]  opinion at least where | stand now.

[13]  electionsclause. An en banc panel of the [13] And | includein at least my preliminary

[14] Commonwealth Court has held that it does. [14]  anaysisthat Justice Wecht has expressed some
[15] THE COURT: Unfortunately in an [15]  appreciation of the timeliness of this kind of

[16]  unpublished opinion which limits our ability. [16] challenge. | am just facing that without

[17] It may be persuasivein the Court's analysis of [17]1  ruling on the meritsjust yet.

[18]  thisArticle 1 Section 5 challenge. But again, [18] MR. LONEY: Understood, Y our Honor. We
[19]  both opinions, Judge Wojcik's and also Judge [19]  appreciate that aswell.

[20] Ceider's, are unpublished. [20] | should, tc ke above-board, tell

[21] MR. LONEY: That'sfair enough, [21]  Your Honor that also within the last hour in

[221  Your Honor. [22]  response to the Supreme Court's acknowledgement
[23] I will note that the internal operating [23]  that it'simportant to decide the underlying

[24]  procedures of the Commonwealth Court dictate [24] leyal issue expeditiously, we did file aKing's
[25] thatinan election case they issue unpublished [25] . Bench -- the ACLU of Pennsylvaniaand our

Page 11 Page 12

[1]  cocounsel, not petitioner sitting here. [1] majority. Wedon't know if they will take this

[2] THE COURT: On behalf of your client? [2]  up. We see no reason the Court shouldn't call

[3] MR. LONEY: On behalf of different [3] ballsand strikes on the constitutional claim

[4] clients. [4] inthiscaseinthe meantime.

[5] THE COURT: Which wastheinvitation cf [5] | don't think you will hear from any party

[6] Judge Wecht, as | understood it. 6] that the critical facts are disputed asto the

[7] MR. LONEY: That's how we read it as well. [71  timeliness and eligibility of the petitioners

[8] Thisone, unlike the BPEP case, doesinclude [8] andthe other 67 or so folks whose mail ballots
(91 dl 67 counties Boards of Elections and the [91 wererejected on similar grounds or that there

[10]  secretaries as respondents. [10] isany fraud here, that anybody did anything

[11] And we hope that the Pennsylvania Supreme [11]  other --

[12]  Court will take up the underlying [12] THE COURT: Thereisno suggestion of
[13]  congtitutional issue and put thisto bed, but [13]  anything other than the utmost good faith and
[14]  we're dealing with the calendar that we're [14]  regular proceedings under the Home Rule Act as
[15]  dealing with. [15]  well asthe Constitution of Pennsylvania of the
[16] We've got two voters who in the meantime [16]  city commissioners who are making these
[17]1  havevoted in a specid election that's kind of [17]  decisions. Fair enough?
[18]  off the normal calendar, and they are before [18] MR. LONEY: Fair enough.
[19]  the Court asking that their votes be counted [19] I will also note for the record, because
[20]  and that their constitutional rights not be [20]  Your Honor did mention the commissioners voting
[21]  violated. [21]  not to count these votes, that it wasa 2-1
[22] And we also have no guarantee the court -- [22] vote.
23] | tend to agree with Y our Honor that at least [23] There was a dissenting commissioner who
[24]  threeof the justiceskind of invited this [24] made animpassioned pleato uphold their oath
[25]  King's Bench as a next step, but that's not the [25] ascommissioners. We frankly think that
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[1] commissioner was correct on the law, but the
[21  other two felt bound by the current state of
[3] play inthe appellate courts.
[4] THE COURT: And thereit falls to me under
[5] thecodeto call the balls and strike in that
[6]  kind of dispute.
[7] MR. LONEY: Yes, Your Honor. Theonly
[81 thing I'll say to that isthat in analyzing
[91  whether this Court is bound by prior appellate
[10]  rulings, prior rulings from the Pennsylvania
[11]  Supreme Court simply did not address the issues
[12]  presented here.
[13] THE COURT: I'mfamiliar with the
[14]  genera -- that'swhy | suggested at the
[15]  beginning of the argument that thiswas a
[16]  unique fair exercise challenge as distinguished
[171  from some others. Fair enough?
[18] MS. STOHR: Yes, | think that'sfair.
[19] THE COURT: Again, I'mtrying to create a
201  full record of undisputed -- and | understand
[21] thisisreally apureissue of law asserted in
[22]  good faith by the parties.
[23] And | have to agree with counsel for the
[24]  petitioner that there's been a degree of
[25] invitation from the appellate courts to advance
Page 15

[1
2
3

best to keep up with the state of the law.
THE COURT: | think we've now stipul ated
that this the utmost good faith of the public

—

[4 officials who oversee our elections herein the
[5]  City and County of Philadelphia.
[6 MS. STOHR: And | appreciate that,

7

—

Your Honor. Yes. Attempting to, you kricw,

[ take all these decisions into account and vote
[91 according to what they believe those decisions
[10]  requirethem to do.

[11] THE COURT: There's no doubt in my mind,
[12]  having said all that, about the bona fides of
[13]  thesepublic officialsin discharging their

[14]  duties.

[15] The statute al'so putsit in the hands of

[16]  this Court to make afair and just

[17]  determination in applying the statutory

[18]  mandates of the Election Code, to paraphrase
[19] dlightly. I don't know if anyone would

[20] disagree with that. Somebody might, as

[21] advocates are entitled to do.

[22] So we have a stipulated record of the

23] affiants. We have what | think is a pretty

[24] clearly focused body of recent appellate law
[25]  that creates, at least right now for me, a

]
]
]
]
]
]
]
]

[ee]
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thisfor afinal disposition.

Let me ask the solicitor. Isthisa
circumstance at least from a purely legal
standpoint that | have a constitutional
imperative of what the exercise of the
franchise looks like in the case of ballots
omitting some kind of information?

MS. STOHR: Yes, Your Honor, statutory and
the case law interpreting that statute and the

conflict between those two.

THE COURT: But there's something of a
paucity in the Article 1 Section 5 argument and
the statute conflict.

MS. STOHR: Yes, that's correct.

In the lead-up to the vote that was taken
on Saturday on these undated and incorrectly
dated mail-in and absentee ballots, from the
beginning of the special election through the
actual counting, w< started where Ball v.
Chapman was aood law stating that boards should
not count ndated and incorrectly dated
ballots.

Tnen we had the BPEP decision by the
Commonwealth Court. Then that was vacated by
the Supreme Court. So the Board isdoing its

Page 16
degree of uncertainty. Thereisno per se
controlling law on this conflict issue.

I think that Judge Ceidler and
Judge Wojcik wrote very persuasive opinions,
albeit non-reported and not necessarily the
subject of confirmation by the supremes.

Therelief petitioner seeksisto reverse
the decision of the city commissioners sitting
asthe Board of Elections and to alow the
counting of these ballots that have this
outward alleged defect in the dating.

Isthat fair enough?

MR. LONEY: That'sfair, Y our Honor.
And | should note in case it hasn't been
clear on the record that we do not request as
part of our requested relief any slowdown or
stopping of the process of certification of

results.

The number of ballots at issueis not
enough to impact the outcome, especialy in an
unopposed race, or two unopposed races. So
we've agreed with the respondents here, and |
believe there's a proposed order consented to
that's either been filed or is about to be
filed that certification can go forward
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[11  notwithstanding.
[2] THE COURT: It would be really helpful to
[3] meif someone could give that to me today.
[4] MS. STOHR: It wasfiled.
[5] THE COURT: Yes. But| wasrunning from
[6] thesecurity in City Hall to thisfine
[71  environment.
[8] MR. LONEY: Thefiner point on the
[9] requested relief isto amend the final vote
[10]  count to include these votes. And that's --
[11] THE COURT: The 2-1 vote of the
[12] commissioners?
[13] MR. LONEY: I'msorry. Toreversethe
[14]  vote of the commissioners and canvass these
[15]  unopened envelopes, count the ballotsif they
[16]  arecountable inside those envelopes, and then
[17]  if that happens after certification of the
[18]  results, to update the official vote count.
[19] THE COURT: In effect, amend.
[20] But isthere astipulation that it is
[21]  unlikely if not impossible that these would be
[22]  outcome determinative in the special election?
[23] MS. STOHR: Itisimpossible, Your Honor.
[24] THE COURT: So that's an important fact.
[25] MS. STOHR: Yes.

Page 19

have now an accelerated timetable for making
these decisions. I'm sureyou all have alot

—
N

—
o BN C S R C A~ B ]

[3 of work ahead of you.

[4 MR. LONEY: Ahead, behind, and around us,
yes.

[6 THE COURT: Asmy dad always said, thisis

7] anall-volunteer army.

[ MS. STOHR: True, Your Honor.

[9] THE COURT: You'rein faithful serviceto
[10]  thepublic. Thank you, everyone. Have anice

[11]  evening.

—
[ee]

[12] Ms. Kerns?
[13] MS. KERNS: Yes, Your Honor. | would just
[14]  liketo preserve the Republican National

[15] Committee's and the Republican Party of

[16]  Pennsylvanias petition to intervenein this
[17]  matter. | had contacted the petitioners, and
[18]  they said they did not take a position on the
[19] matter. The City hadn't responded yet, which

[20]  I'm surethrough no fault --

[21] THE COURT: Nor havel.

[22] MS. KERNS: Right.

[23] THE COURT: Succinctly stated, you oppose

[24]  the petition that's before me today? Y our
[25] client does?

SIS T EESRNE
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THE COURT: All right. Based upon the
representations of counsel and the precision of
the record | am presented with, | do believe
the petitioners made out aclaim for Article 1
Section 5 relief under the Pennsylvania
Congtitution which always prevails over a
conflict in the statutory language, if any.

| am also presented with ajoint consent
order which will allow expedited review by the
appellate courts if the parties so choose.

Again, thisis upon the undeniable and
confirmatory position of the parties that this
will in no way prejudice the ordinary and
efficient process of the Board of Electionsin
processing their faithful duty to the Election
Code.

Fair enough to everyone?

MR. LONEY: Yes, Your Honor.

MS. STOHR: Yes, Your Honor.

THE COUR'I: Havel missed anything?

MR. LONEY: For petitioners, no.

TH= COURT: For respondent?

MS. STOHR: No, Your Honor.

THE COURT: Thank you very much for being
here on very short notice. Asyou know, we

Page 20

MS. KERNS: Yes, Your Honor.

THE COURT: Okay. Y ou understand the
parties have stipulated to elemental facts.
Thisisareal true issue of law for the Court.

Do you understand that that is not with
prejudice toward the Republican Party of
Pennsylvania asserting any rightsin the
appellate process?

MS. KERNS: Yes, Your Honor.

THE COURT: Fair enough to everyone?

MS. KERNS: | don't know what facts were
stipulated to. That would be --

THE COURT: Do you have the petition
you'retrying to intervenein? There'sa
petition that | just ruled on.

MS. KERNS: Yes.
THE COURT: Do you havethat?
MS. KERNS: Yes.

THE COURT: Okay. Those are the
stipulated facts.

MS. KERNS: | understand, Y our Honor.
MS. STOHR: May | make one clarification?

THE COURT: Absolutely.

MS. STOHR: Just that the Board doesn't
take a position on the merits of the arguments.
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[1] THE COURT: | understand that.
2] MS. STOHR: But wedo stipulate to all the
[3] facts, not the arguments.
[4] THE COURT: Thefacts. Under the statute,
[5] especialy on areview from administrative
[6] agency, under the code | have that duty to
[71  conform the constitutional mandates with the
[8] statutory mandates. That'sall | was saying.
[9] MS. STOHR: Thank you.
[10] THE COURT: Fair enough to everyone?
[11] MR. LONEY: Yes, Your Honor.
[12] THE COURT: All right. You look like you
[13]  haveonelast word on your mind.
[14] MS. KERNS: Wdll, I'm alawyer.
[15] THE COURT: Don't put mein extrainnings
[16]  now.
[17] MS. KERNS: Hopefully we'll have aRed
[18]  October. | just want to be clear, Y our Honor.
[19]  Isthereno ruling now on our petition to
[20] intervene?
[21] THE COURT: | haven't reviewed it, so |
221 don't know the nature of it. But | have
23] alowed to you advance your client's argument.
241  I'll decide onthat in due course. | can't do
[25]  thingsmaking them up as| go.
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MS. KERNS: | understand, Y our Honor. |
just want to make sure | preserve my clients
rights.

THE COURT: Andyou have. Asl said, this
isapurely legal issue that | am ruling upon.
The parties have consented that the
constitutional mandate would require that these
ballots be counted and upon the factual record
before me and whatever appellate rights are
preserved. I'm sure, regrettably, the first in
line here making this decision.

MS. KERNS: Thank you, Your Honor. And
I'm sorry. Did the time move?

THE COURT: That's a second thing.

MS. KERNS: Did thetime move and | did
not get that?

THE COURT: No. Wewere all here at 3:00.

MS. KERNS: Thank you.

THE COURT: Anything else?

MR. LONEY: No, Your Honor.

THE COURT: Thank you again.

(Hearing adjourned at 3:14 PM.)
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IN THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY,
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Party of Pennsylvania (collectively, “Republican Committees™), by and through their undersigned
counsel, submit this Brief in Support of their Motion to Dismiss' Petitioners’ Petition for Review

in the Nature of a Statutory Appeal (the “Petition”).

! The Republican Committees have styled the motion supported by this brief as a Motion to
Dismiss based on the Pennsylvania Commonwealth Court’s decision in Schimes v. City of Scranton
Non-Uniform Pension Bd., No. 1526 C.D. 2018, 2019 Pa. Commw. Unpub. LEXIS 438 at *9 (Pa.
Commw. Aug. 1, 2019), which found that “the Pennsylvania Rules of Civil Procedure are not
applicable to statutory appeals; thus, preliminary objections, the grounds for which are set forth in
Pa. R.C.P. 1028, cannot be used as a vehicle for challenging such an appeal” (citing Appeal of
Borough of Churchill, 575 A.2d 550, 553 (Pa. 1990)). See also Barros v. City of Allentown, No.
1592 C.D. 2011, 2012 Pa. Commw. Unpub. LEXIS 466 at *7 n. 4 (Pa. Commw. Feb. 17, 2012)
(“Because preliminary objections are not permitted in statutory appeals, the common pleas court
erred when it dismissed Barros’ appeal on the City’s preliminary objections. We find this error to
be harmless, where the court could have treated the preliminary objections as a motion to dismiss
.. . Accordingly, and because the parties are not prejudiced as a result, we will treat our review of
the common pleas court’s order as though the City filed a motion to dismiss. . .”).
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L. INTRODUCTION

“While the Pennsylvania Constitution mandates that elections be ‘free and equal,’ it leaves
the task of effectuating that mandate to the Legislature.” Pa. Democratic Party v. Boockvar, 238
A.3d 345,374 (Pa. 2020). Accordingly, the question which ballot-casting rules should govern how
Pennsylvania voters complete and cast their ballots—and whether ballots should be “rejected due
to minor errors made in contravention of those requirements”—*"“is one best suited for the
Legislature.” Id. The General Assembly has exercised this broad legislative discretion to enact an
array of mandatory ballot-casting rules, including rules that make voting by mail available to all
Pennsylvania voters.

For example, decades ago, the General Assembly adoptzd the mandate that voters who vote
by mail “fill out, date and sign the declaration printed on [the outer] envelope” completely and
accurately. 25 P.S. §§ 3146.6(a), 3150.16(a).? That declaration mandate requires election officials
to decline to count any mail ballot that fails 1o comply with it. See id. §§ 3146.6(a), 3150.16(a).
The General Assembly has also adopted a mandatory secrecy-envelope rule to preserve the secrecy
of mail ballots. See id. §§ 3146.6(a), 3150.16(a).

For its part, the Penisylvania Supreme Court has adhered to the rule of legislative primacy
to set ballot-casting rules. It has never invalidated a ballot-casting rule enacted by the General
Assembly under the Free and Equal Elections Clause (Pa. Const. art. 1, § 5). In fact, it has
expressly upheld against Free and Equal Elections challenges the declaration mandate—of which

the date requirement is part—and the secrecy-envelope rule. See Pa. Democratic Party, 238 A.3d

2 This Memorandum uses “mail ballots” to refer to both absentee ballots, see 25 P.S. §
3146.6, and mail-in ballots, see id. § 3150.16.
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at 372-80. In so doing, it has never applied, or suggested that courts should apply, any kind of
judicial scrutiny or balancing test to determine the constitutionality of ballot-casting rules. See id.

In recent years, however, several groups of plaintiffs—often represented by Petitioners’
lawyers—have launched a barrage of lawsuits attacking the date requirement separate and apart
from the declaration mandate of which it is part. 25 P.S. §§ 3146.6(a), 3150.16(a). Those suits
have repeatedly failed in state and federal court. In 2022, the Pennsylvania Supreme Court held
that the date requirement is mandatory under state law and ordered all 67 county boards of elections
not to count any mail ballots that fail to comply with it. See Ball v. Chapman, 289 A.3d 1 (Pa.
2023); Ball v. Chapman, 284 A.3d 1189 (Pa. 2022). Earlier this year, the Third Circuit held that
the mandatory date requirement does not violate the Materiality Provision of the Civil Rights Act
of 1964 because it does not violate “the right to vote.” Pa. State Conf. of NAACP Branches v.
Sec’y Commonwealth of Pa., 97 F.4th 120 (3d Cir. 2024). Just a couple weeks ago, the
Pennsylvania Supreme court vacated an opinion invalidating the date requirement, and it refused
to exercise extraordinary jurisdiction to consider the exact same arguments Petitioners advance
now. See Order 1, Black Political Empowerment Project v. Schmidt, No. 68 MAP 2024 (Pa. Sept.
13, 2024) (per curiam).

Neither Petitioners nor any other plaintiffs have ever explained how their challenges to the
date requirement can survive the Pennsylvania Supreme Court’s unbroken line of controlling
precedent upholding the General Assembly’s ballot-casting rules. Indeed, Petitioners do not
explain how the date requirement can violate the Free and Equal Elections Clause when the
Pennsylvania Supreme Court has already rejected a challenge under the Clause to the broader
declaration mandate of which the date requirement is part. See Pa. Democratic Party, 238 A.3d

at 372-74. They also do not explain how the date requirement can be unconstitutional when other
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ballot-casting rules like the secrecy-envelope rule are not. See id. at 376-80. And they do not
explain how their Free and Equal Elections challenge can survive Ball, where the very same
arguments Petitioners raise here were before the Pennsylvania Supreme Court when it upheld the
date requirement as mandatory. See 289 A.3d at 14-16 & n.77.

Instead, Petitioners merely quadruple-down on their challenge to the date requirement in
this Court, and even go so far as to suggest that the Free and Equal Elections Clause subjects it to
strict scrutiny. See Pet. 99 59-60. That would come as a surprise to the Pennsylvania Supreme
Court, which did not apply any level of scrutiny, let alone strict scrutiny, to uphold the entire
declaration mandate against a Free and Equal Elections challenge in Pa. Democratic Party. See
238 A.3d at 372-80. This proposed test is especially shocking as, just weeks ago, the Pennsylvania
Supreme Court reaffirmed that mandatory ballot-casting tules only violates the Free and Equal
Elections Clause if they “deny the franchise itself, ci make it so difficult [to vote] as to amount to
a denial.” In re: Canvas of Provisional Ballots in 2024 Primary Election, 2024 WL 4181584, at
*7 (Pa. Sept. 13, 2024) (cleaned up). And it should surprise this Court too, because it would subject
all of the General Assembly’s balict-casting rules to strict scrutiny, in contravention of controlling
Pennsylvania Supreme Coniri case-law and the Pennsylvania Constitution’s delegation of the “task
of effectuating” the Free and Equal Elections “mandate to the Legislature,” not the Judiciary. Pa.
Democratic Party, 238 A.3d at 372-80. Simply put, the Petition amounts to nothing more than an
attempt to overrule Pennsylvania Democratic Party, Ball, and In re: Canvas of Provisional Ballots
in 2024 Primary Election, by inviting this Court to invalidate the date requirement.

The Petition also suffers from serious procedural defects. Even as the Pennsylvania
Supreme Court just vacated a lower court holding against the date requirement because Petitioners’

counsel failed to join all of Pennsylvania’s county boards of elections, Petitioners make the same
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error here. The other 66 county boards have interests in this case, and they must be joined. See
id. Further, Petitioners seek relief based on contested facts. Proposed Intervenor-Respondents
have evidence that the date requirement serves important functions. For example, the date
requirement was recently used as evidence in a voter-fraud prosecution that secured a conviction.
See Commonwealth v. Mihaliak, CP-36-CR-0003315-2022 (Lancaster Cnty. 2022); Exhibit B
(charging document in Mihaliak). Proposed Intervenor-Respondents would like to exercise their
procedural rights to engage in factual development and conduct discovery. Other county boards
might also wish to exercise those rights.

As a matter of law, the Court can reject the Petition because it is foreclosed by binding
precedent. If the Court disagrees, the procedurally proper course is to proceed with all county
boards and to allow the various respondents to develop a factual record about the date requirement.
In no event should the Court issue an order before the imminent 2024 elections. A judicial order
declaring the date requirement unenforceable @5 voters are imminently voting in the 2024 elections
would unleash voter confusion,” “chacs.” Kuznik v. Westmoreland Cnty. Bd. of Comm’rs, 902 A.2d
476, 504-07 (Pa. 2006), and an eicsion of the public “[c]onfidence in the integrity of our electoral
processes [that] is essentiai to the functioning of participatory democracy,” Purcell v. Gonzalez,
549 U.S. 1, 4 (2006). It is simply too late to change the rules for the 2024 election, and this Court
should not rush to do so.

II. FACTUAL BACKGROUND

Petitioners appeal from the decision of the Philadelphia County Board of Elections (the
“Board”) to reject the Petitioners’ mail-in ballots due to their failure to date the declaration on the
outer envelope in the September 17, 2024, Special Election for State House Districts 195 and 201

(the “Special Election”).
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The Board’s decision complies with unambiguous statutory law. The Election Code
requires voters who submit mail-in ballots to “fill out, date, and sign” the declaration on the outer
envelope. 25 P.S. §§ 3146.6(a), 3150.16(a). The Pennsylvania Supreme Court has held that this
requirement is mandatory, and that noncompliant ballots cannot be counted. Ballv. Chapman, 289
A.3d 1 (Pa. 2023).

Petitioners do not dispute that they failed to comply with the Election Code, and they do
not dispute that the Election Code mandates rejection of their ballots. Instead, they ask this Court
to hold that the Free and Equal Elections Clause in the Pennsylvania Constitution renders the date
requirement unconstitutional and enforceable. See Pet. § 63. Petitioners ask the Court to do so—
and thus destabilize the enforceability of the date requirement scross the Commonwealth—even
as voting in the 2024 general election is already underway. See 25 P.S. § 3146.2a (noting mail
ballots can be sent out starting on September 16). And they ask for this Court to act immediately
even as the Pennsylvania Supreme Court, just weeks ago, refused to exercise original jurisdiction
to consider the exact same arguments Petitioners advance now. See Black Political Empowerment
Project, Sept. 13, 2024 Order 1.

III. LEGAL STANDARI:

A Court of Common Pleas can reverse the decision of a county board of elections “only for
an abuse of discretion or error of law.” In re Canvass of Absentee & Mail-in Ballots of Nov. 3,
2020 Gen. Election, 241 A.3d 1058, 1070 (Pa. 2020) (citing Appeal of McCracken, 88 A.2d 787,
788 (Pa. 1952)); see also, 25 P.S. § 3157(b) (confining Court of Common Pleas’ review of decision
of board of elections to matters involving “fraud or error”). In reviewing the decision of a board
of elections, “[i]t is not the function of [the trial] court to substitute its judgment for that of the

board’s. . . [the trial court is] bound to uphold the decision of the board unless it is in violation of
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the law.” Lower Saucon Twp. v. Election Bd. of Northampton Cty., 27 Pa. D. & C.3d 387, 393
(Northampton C.P. 1983).
IV. ARGUMENT

I. PETITIONERS’ CLAIM FAILS ON THE MERITS.

Petitioners invite the Court to do something unprecedented in the Commonwealth’s
history: to wield the Free and Equal Elections Clause to strike down a neutral ballot-casting rule
that governs how voters complete and cast their ballots. See A. McCall, Elections, in K. Gormley
et. al., The Pennsylvania Constitution: A Treatise on Rights and Liberties 215-232 (identifying the
types of cases the Free and Equal Elections Clause has been applied in). But in order to function
properly, elections must have rules, including ballot-casting rulzs. The judiciary may not disregard
those rules, rewrite them, or declare them unconstitutional simply because a voter failed to follow
them and, accordingly, had his or her ballot rejected. See, e.g., Ins. Fed’'n of Pa., Inc. v.
Commonwealth, Ins. Dept, 970 A.2d 1108, 1122 n.15 (Pa. 2009); Pa. Envt Def. Found. v.
Commonwealth, 161 A.3d 911, 938 n.31 (Pa. 2017); accord Ritter v. Migliori, 142 S. Ct. 1824,
1825 (2022) (Alito, J., dissental) {*“When a mail-in ballot is not counted because it was not filled
out correctly, the voter is not denied ‘the right to vote.” Rather, that individual’s vote is not counted
because he or she did not follow the rules for casting a ballot. ‘Casting a vote, whether by
following the directions for using a voting machine or completing a paper ballot, requires
compliance with certain rules.’” (quoting Brnovich v. DNC, 594 U.S. 647, 669 (2021)); Pa. State
Conf. of NAACP, 97 F.4th at 133-34 (agreeing with Justice Alito on this point).

Thus, a voter does not suffer constitutional harm when his ballot is rejected because he
failed to follow the rules the General Assembly enacted for completing or casting it. As the
Pennsylvania Supreme Court held over a century ago (and recently reaffirmed in Pennsylvania

Democratic Party), “[t]he power to regulate elections is legislative.” Pa. Democratic Party, 238
7
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A.3d at 373 (quoting Winston v. Moore, 91 A. 520, 522 (Pa. 1914)). Thus, “[w]hile the
Pennsylvania Constitution mandates that elections be ‘free and equal,” it leaves the task of
effectuating that mandate”—including the adoption of ballot-casting rules and the decision
whether ballots should be “rejected due to minor errors made in contravention of those
requirements”— “to the Legislature.” Id. at 374.

A party seeking to strike down a statute as unconstitutional must meet an extremely high
burden. The “starting point™ is the presumption that “all legislative enactments” are constitutional
and “[a]ny doubts are to be resolved in favor of a finding of constitutionality.” Mixon v.
Commonwealth, 759 A.2d 442, 447 (Pa. Commw. Ct. 2000); league of Women Voters v.
Commonwealth, 178 A.3d 737, 801 (Pa. 2018).

This presumption of constitutionality is strong. Mixon, 759 A.2d at 447. To overcome it,
Petitioners must prove the date requirement “clearly, palpably, and plainly violates the
Constitution.” League of Women Voters,- 178 A.3d at 801. Indeed, a “statute is facially
unconstitutional only where no set of circumstances exist under which the statute would be valid.”
Pa. Env't Def. Found., 161 A.3d at 938 n.31.

Petitioners’ Free and Equal Elections challenge to the General Assembly’s duly enacted
and longstanding date requirement fails for several reasons. First, the Pennsylvania Supreme
Court has already rejected the very Free and Equal Elections challenges Petitioners mount here.
Pa. Democratic Party, 238 A.3d at 372-80; Ball, 289 A.3d at 14-16 & n.77. It recently declined
to exercise extraordinary jurisdiction to revisit those challenges. See Black Political Empowerment

Project, Sept. 13, 2024 Order 1.
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Second, even if the Court deems that to be an open question, Petitioners’ claims fail on the
Clause’s plain text and history and the controlling precedent construing the Clause. See, e.g.,
League of Women Voters, 178 A.3d at 807-10.

Third, case-law from other states with “free and equal elections” clauses and case-law
construing the right to vote under the U.S. Constitution foreclose Petitioners’ claims.

Fourth, Petitioners’ requested relief is improper. Invalidating the Free and Equal Elections
Clause to invalidate the date requirement would “impermissibly distort[]” state law and, thus,
violate the Elections and Electors Clauses of the U.S. Constitution. Moore v. Harper, 600 U.S. 1,
38 (2023) (Kavanaugh, J., concurring) (quoting Bush v. Gore, 531 U.S. 98, 115 (2000) (Rehnquist,
C.J., concurring)); see id. at 34-36 (holding that federal courts must review state-court
interpretations of federal election laws passed by state legislatures). And if this Court invalidates
the date requirement, the entirety of Act 77—including its creation of no-excuse mail voting for
all Pennsylvania voters—would be invalidat¢d under the non-severability provision the General
Assembly enacted to protect its politicei compromises in the Act. See McLinko v. Dep t of State,
279 A.3d 539, 609-610 (Pa. 2022) (Brobson, J., dissenting).

For each of these reasons, the Court should reject the Petition.

A. The Pennsylvania Supreme Court Has Rejected Free and Equal Elections
Challenges To The Date Requirement.

Petitioners’ claims are foreclosed because the Pennsylvania Supreme Court has already
rejected these Free and Equal Elections challenges to the date requirement.

The petitioners in Pennsylvania Democratic Party already brought a Free and Equal
Elections challenge to the Election Code’s declaration mandate of which the date requirement is
part. In particular, those petitioners asserted that “the multi-stepped process for voting by mail-in

or absentee ballot inevitably leads to ... minor errors, such as not completing the voter
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declaration,” which requires voters to “fill out, date, and sign the declaration printed on the outer
envelope.” Pa. Democratic Party,238 A.3d at 372. The petitioners argued that mail ballots should
be counted notwithstanding “minor errors” or “irregularities” in completion of the declaration. /d.
at 373. They therefore asked the Pennsylvania Supreme Court to hold that the Clause requires
county boards to provide voters notice and an opportunity to cure such “minor errors” before
rejecting the ballot. See id. at 373-74.

The Secretary of the Commonwealth opposed this request and the petitioners’ construction
of the Free and Equal Elections Clause. See id. at 373. The Secretary agreed that “so long as a
voter follows the requisite voting procedures, he or she will have an equally effective power to
select the representative of his or her choice,” which is all that the Clause guarantees. Id. (quotation
marks omitted). In other words, the Secretary concluded that the General Assembly does not
violate the Clause when it mandates that ballots nat be counted where a voter fails to “follow[] the
requisite voting procedures” it has enacted. /.

The Pennsylvania Supreme Couit agreed and rejected the petitioners’ claim. It reasoned
that the Free and Equal Elections Clause does not mandate a cure procedure “for mail-in and
absentee ballots that voters have filled out incompletely or incorrectly.” Id. at 374. After all, the
Clause “leaves the task of effectuating th[e] mandate” that elections be free and equal “to the
Legislature.” Id. It therefore resides in the Legislature to decide both “the procedures for casting
and counting a vote by mail” and whether even “minor errors in contravention of those
requirements” warrant rejection of the ballot. /d.

The Pennsylvania Supreme Court therefore held that the declaration mandate complies
with the Free and Equal Elections Clause even though it requires county boards to reject ballots

due to “minor errors” in completion of the declaration. See id. The court thus rejected Petitioners’
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current argument: that the Clause precludes mandatory application of the declaration mandate and
its date requirement to reject noncompliant mail ballots. See id.

Petitioners’ arguments, see Pet. 9 55-66, that the date requirement serves no purpose and
that mandatory application of the date requirement violates the Clause were also presented to the
Pennsylvania Supreme Court in Ball. See Brief of Respondent in Ball, 2022 WL 18540590, at *37
(“Imposing draconian consequences for insignificant errors could, as is the case here [] implicate
the Constitution’s Free and Equal Elections Clause[.]”); Democratic Intervenors’ Ball Br., 2022
WL 18540587, at *1-2 & *8-10 (discussion alleged lack of purpose), *29-32 (making argument
under Free and Equal Elections Clause). The court even noted those arguments in its opinion.
See 289 A.3d at 14-15 (discussing Free and Equal Elections Clause arguments raised by the
parties); 16 n.77 (discussing alleged lack of “functionality’* of the date requirement). It nonetheless
upheld the date requirement as “unambiguous and mandatory” such that a voter’s failure to comply
with it renders the ballot legally “invalid,” id. at 20-23, thus rejecting those arguments.

Petitioners’ rehash of these same challenges to the date requirement is foreclosed by
precedent. Indeed, the Pennsylvania Supreme Court recently declined to exercise extraordinary
jurisdiction to revisit these challenges. Black Political Empowerment Project, Sept. 13, 2024
Order 1.

B. The Date Requirement Does Not Violate The Constitution.

The Pennsylvania Supreme Court’s rejection of Free and Equal Elections challenges to the
date requirement alone warrants summary relief. See supra Part I.A. But even if the Court deems
that question open, it still should grant this relief because controlling law makes clear that the date

requirement comports with the Clause.
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1. The Clause Does Not Invalidate Mandatory Ballot-Casting Rules.

The Pennsylvania Supreme Court has never used the Free and Equal Elections Clause to
strike down a neutral ballot-casting rule governing how voters complete and cast their ballots. See
McCall, supra, at 215-232 (discussing different ways Clause has been used); see also League of
Women Voters, 178 A.3d at 802, 806, 818 (repeatedly using same treatise to interpret the Clause).
In fact, it has routinely upheld ballot-casting rules—such as the declaration mandate and the
secrecy-envelope rule—against challenges under the Clause. See Pa. Democratic Party, 238 A.3d
at 372-80.

These holdings make perfect sense: the Clause delegates te the “Legislature” the “task of
effectuating” its mandate, including the adoption of ballot-cazting rules and the decision whether
ballots should be invalidated “due to minor errors made 1ii contravention of those requirements.”
Id. at 374. Originally adopted in 1790, the Clausc provides that “[e]lections shall be free and
equal.” Pa. Const. art. I § 5. Its purpose is tc ‘ensure that each voter will have an equally effective
power to select the representative of his or her choice, free from any discrimination on the basis of
his or her particular beliefs or views.” League of Women Voters, 178 A.3d at 809. In other words,
the Clause guarantees that every Pennsylvania voter has “the same free and equal opportunity to
select his or her representatives.” Id. at 814; see also Pa. Democratic Party, 238 A.3d at 373 (“so
long as a voter follows the requisite voting procedures, he or she will have an equally effective
power to select the representative of his or her choice”) (internal quotation marks omitted).

Precedent and history demonstrate that the Clause performs three functions—none of
which implicate, let alone invalidate, ballot-casting rules like the date requirement. First, the
Clause prohibits arbitrary voter-qualification rules that disqualify classes of citizens from voting.

League of Women Voters, 178 A.3d at 807. During Pennsylvania’s colonial period, large numbers
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of Pennsylvanians were prohibited from voting because of religious or property-based
qualifications. Id. at 804-05. Pennsylvania’s Framers prohibited such arbitrary and discriminatory
qualifications when they adopted the Clause. See id. at 807 (Clause achieves “universal suffrage”
by “prohibiting exclusion from the election process of those without property or financial means™);
see McCall, supra, at 217.

Second, the Clause prohibits intentional discrimination against voters based on social or
economic status, geography of residence, or religious or political beliefs. League of Women Voters,
178 A.3d at 807. That is why the Pennsylvania Supreme Court held that the Clause prohibits
political gerrymandering. Id. at 808-09. The court explained this holding flows from the Clause’s
aim to prohibit “dilution of the right of the people of this Commonwealth to select representatives
to govern their affairs based on considerations of the region of the state in which they lived, and
the religious and political beliefs to which they adaered.” Id.

Third, the Clause prohibits “regulatictils]” that “make it so difficult [to vote] as to amount
to a denial” of “the franchise.” Id. at ¥10 (quoting Winston, 91 A. at 523). Unless a regulation
imposes such extreme burdens. “no constitutional right of [a] qualified elector is subverted or
denied” and the regulation s not subject to judicial scrutiny under the Free and Equal Elections
Clause. Id. Just a few weeks ago, the Pennsylvania Supreme Court reaffirmed this is the standard,
In re: Canvas of Provisional Ballots in 2024 Primary Election, 2024 WL 4181584, at *7 (Pa. Sept.
13, 2024), not Petitioners’ proposed strict-scrutiny test.

After all, the Clause guarantees only that every voter shall have an equal opportunity to
cast a vote in the election, not that every voter will successfully avail himself or herself of that
opportunity. Pa. Democratic Party, 238 A.3d at 374; League of Women Voters, 178 A.3d at 810.

It therefore does not—and has never been interpreted to—restrict the authority of the Legislature
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to adopt neutral ballot-casting rules. To the contrary, “[i]t is not possible, nor does the Constitution
require, that this freedom and equality of election shall be a perfect one,” and “some may even
lose their suffrages by the imperfection of the system; but this is no ground to pronounce a law
unconstitutional.” Patterson v. Barlow, 60 Pa. 54, 75-76 (1869). Indeed, “nothing short of gross
abuse would justify a court in striking down an election law demanded by the people, and passed
by the lawmaking branch of government.” Winston, 91 A. at 523.

2. The Date Requirement Does Not Violate The Free And Equal Elections
Clause.

The Pennsylvania Supreme Court applied this governing precedent to reject challenges to
two sets of ballot-casting rules in Pennsylvania Democratic Paity: the declaration mandate and
the secrecy-envelope rule. See Pa. Democratic Party, 238 A.3d at 372-80. As part of the
declaration mandate, and like the secrecy-envelope iule, the date requirement is a neutral, non-
discriminatory ballot-casting rule that does not violate the Free and Equal Elections Clause. See
id. at 372-73; Mixon, 759 A.2d at 449-50.

Petitioners do not—and cannot—claim that the date requirement unconstitutionally
narrows who is eligible to vote or constitutes intentional discrimination by the bipartisan majority
of the General Assembly that enacted Act 77. See League of Women Voters, 178 A.3d at 807.
Petitioners thus must be invoking the Clause’s third protection, see id., and claiming that the date
requirement “make[s] it so difficult [to vote] as to amount to a denial” of “the franchise.” Id. at
810.

That claim is nonsense. In the first place, Pennsylvania law permits a// voters to vote in
person without complying with the date requirement. See, e.g.,25 P.S. § 2811. So far from making
voting “so difficult as to amount to a denial” of “the franchise,” League of Women Voters, 178 A.3d

at 810, the date requirement is inapplicable to an entire universally available method of voting—
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the method that the majority of Pennsylvania voters use to vote. 2022 General Election Official
Returns (Statewide), November 8, 2022 (22.8% of ballots counted in the 2022 U.S. Senate
election—1,225,446 out of 5,368,021)—were mail ballots),
https://www.electionreturns.pa.gov/ ENR/General/SummaryResults?Election]D=94&Election Ty
pe=G&IsActive=0.

In the second place, even if Petitioners were correct that the Free and Equal Elections
Clause requires ignoring the preferred voting method of the majority of Pennsylvania voters and
focusing only on mail voting, there is nothing “difficult” about signing and dating a document, let
alone “so difficult” as to deny the right to vote. League of Women Voters, 178 A.3d at 810.
Petitioners’ own position contemplates as much, since they 4o not challenge the “fill out” and
“sign” aspects of Pennsylvania’s declaration mandate—and they offer no explanation as to how
dating the declaration can be more difficult than fiiling out and signing it. Moreover, signing and
dating documents is a mandatory and commsot feature of life. The forms provided in Pennsylvania
statutes which provide spaces for both 2 signature and a date are too numerous to list here.’

Furthermore, both signing a piece of paper and writing a date on it are nothing more than
the “usual burdens of voting,” Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 198 (2008)
(opinion of Stevens, J.); id. at 204-09 (Scalia, J., concurring), not a “difficult[y]” so severe “as to
amount to a denial” of “the franchise,” League of Women Voters, 178 A.3d at 810. Every State
requires voters to write pieces of information on voting papers—both for in-person and mail

voting. See, e.g., 25 P.S. §§ 3146.6(a), 3150.16(a) (signature requirement); 25 P.S. § 3050

3 To name a few, see 57 Pa. C.S. § 316 (short form certificates of notarial acts); 23 Pa. C.S.
§ 5331 (parenting plan); 73 P.S. § 201-7(j.1)(ii1)(3)(ii) (emergency work authorization form); 42
Pa. C.S. § 8316.2(b) (childhood sexual abuse settlement form); 73 P.S. § 2186(c) (cancellation
form for certain contracts); 42 Pa. C.S. § 6206 (unsworn declaration).
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(requirement to maintain in-person voting poll books); Electronic Poll Books, National Conference
of State Legislatures (Oct. 25, 2019), ncsl.org/elections-and-campaigns/electronic-poll-books;
How States Verify Voted Absentee/Mail Ballots, National Conference of State Legislatures (Jan.
22, 2024), ncsl.org/elections-and-campaigns/table-14-how-states-verify-voted-absentee-mail-
ballots. Anyone who has voted knows this.

In fact, dating a ballot declaration is far less difficult than performing other tasks that have
been upheld as non-burdensome and constitutional under the Free and Equal Elections Clause and
other constitutional provisions. As noted, the Pennsylvania Supreme Court has already upheld
against a Free and Equal Elections challenge the declaration mandate of which the date
requirement is part and the secrecy-envelope rule. See Pa. Dex:ocratic Party,238 A.3d at 372-80.
Petitioners never even attempt to explain how those rulss can be valid under the Clause but the
date requirement is not. Nor could they, since the date requirement—Iike the signature requirement
Petitioners do not challenge—is necessarily easier to comply with than the range of rules
(including the “fill out,” “date,” and “sign” requirements) that form the declaration mandate.

Moreover, the United States Supreme Court has upheld as constitutionally non-
burdensome “the inconvenience of making a trip to the [Bureau of Motor Vehicles], gathering . . .
required documents, and posing for a photograph” as required to obtain a photo identification for
in-person voting. Crawford, 533 U.S. at 198 (opinion of Stevens, J.). It has also reasoned that
“[h]aving to identify one’s own polling place and then travel there to vote does not exceed the
usual burdens of voting.” Brnovich, 594 U.S. at 678. Yet both of these tasks are far more difficult
than signing and dating a ballot envelope—so, a fortiori, the date requirement does not “make it
so difficult [to vote] as to amount to a denial” of “the franchise.” League of Women Voters, 178

A.3d at 810.
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This is the end of the analysis, and Petitioners’ challenge fails. Indeed, this aspect of the
Pennsylvania Supreme Court’s Free and Equal Elections jurisprudence turns on the objective
burden imposed by the challenged rule—i.e., whether the challenged rule “make[s] it so difficult
[to vote] as to amount to a denial” of “the franchise”—not the number of voters who fail to comply
with it. /d.

But even if the number of noncompliant ballots were relevant, see, e.g., Pa. Democratic
Party, 238 A.3d at 389 (Wecht, J., concurring) (reasoning that the requirement that voters “‘fill
out, date and sign the declaration printed on’ the ballot return envelope” is constitutional unless it
“will result in a constitutionally intolerable ratio of rejected ballots™), the rejection rates under the
date requirement demonstrate that the date requirement is not so “difficult” to comply with as to
be unconstitutional, League of Women Voters, 178 A.3d at §10. Only 0.85% of the 1,258,336 mail
ballots returned statewide in the 2022 general eiection were rejected. See Black Political
Empowerment Project, 2024 WL 4002321 at *54 (McCullough, J., dissenting); U.S. Election
Administration Commission, Election Administration and Voting Survey 2022 Comprehensive
Report: A Report from the U.S. Flection Assistance Commission to the 118" Congress at 45, 47,
https://www.eac.gov/sites/default/files/2023-06/2022 EAVS Report 508c.pdf. A requirement
that over 99% of mail voters complied with cannot be “so difficult as to amount to a denial” of the
“franchise.” League of Women Voters, 178 A.3d at 810.

Moreover, this 0.85% noncompliance rate is lower than the historic noncompliance rate
under the secrecy-envelope requirement. See Black Political Empowerment Project, 2024 WL
4002321 at *54-55 (McCullough, J., dissenting); MIT Election & Science Lab, How Many Naked
Ballots Were Cast in Pennsylvania’s 2020 General Election? (statewide rejection rate for

noncompliance with secrecy-envelope requirement around 1%),
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https://electionlab.mit.edu/articles/how-many-naked-ballots-were-cast-pennsylvanias-2020-
general-election. Thus, because the secrecy-envelope requirement does not violate the Free and
Equal Elections Clause, see Pa. Democratic Party, 238 A.3d at 376-80, the date requirement
cannot either.

Notably, the rejection rate under the date requirement actually decreased in the 2024
primary elections to 0.56%. See Black Political Empowerment Project, 2024 WL 4002321 at *54
(McCullough, J., dissenting). The vast majority of Pennsylvania mail voters therefore again
complied with the date requirement, so it cannot violate the Free and Equal Elections Clause.
League of Women Voters, 178 A.3d at 810.

Finally, as even the majority in the now-vacated Commenwealth Court opinion recognized,
there is every reason to think the rejection rate will only concinue to decline. After all, the Secretary
recently redesigned the mail-ballot declaration in 2 manner that “eliminates” the most common
forms of dating errors in past elections. Blaci Political Empowerment Project, 2024 WL 4002321
at *9. Thanks to the Secretary’s actions, county boards must (1) preprint the entire year in the date
field, thus “eliminat[ing]” the error of “a voter writing an incomplete or inaccurate year,” id. at *9;
(2) print “Today’s date here (KEQUIRED),” thus further specifying which date is “correct,” id. at
*19; and (3) print four boxes in the date field and to specify that the date should be written in
MM/DD format, thus eliminating any confusion regarding whether voters should use the American
or International dating conventions. See id. at *9.

3. Pennsylvania Law Forecloses Petitioners’ Request For Strict Scrutiny.

Well-established Pennsylvania law, therefore, forecloses Petitioners’ Free and Equal
Elections challenges to the date requirement. Petitioners thus pivot to inviting this Court to

transform the Clause into a license for judges to routinely second-guess any election rule adopted
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by the General Assembly. See Pet. 9 55-63. In their preferred world, Pennsylvania courts would
subject all state election rules to a demanding balancing test that considers burdens on voters and
the wisdom of the General Assembly’s policy judgment that those rules are justified. In fact,
Petitioners go so far as to advocate that the Court subject the date requirement to strict scrutiny.
See id..

The Court should decline Petitioners’ invitation to author this dramatic rewrite of
Pennsylvania law for several reasons. First, the Pennsylvania Supreme Court has never applied
the Free and Equal Elections Clause in this manner. Thus, Petitioners can identify no support in
Pennsylvania law for doing so. To the contrary, consistent with its historical aims, the Clause has
been applied “infrequently,” League of Women Voters, 178 A.34d at 809, and never to invalidate a
neutral ballot-casting rule. Moreover, when the Pennsylvania Supreme Court considered Free and
Equal Elections challenges to the declaration maandate and the secrecy-envelope rule, it did not
apply any kind of judicial scrutiny or balancing, let alone strict scrutiny. See Pa. Democratic
Party, 238 A.3d at 372-80; see also id.at 374 (“task of effectuating” Free and Equal Elections
mandate belongs to “the Legislatire”).

Second, Petitioners ergue “strict scrutiny” applies to “any restriction” on voting. Pet. 9 59.
That would come as a surprise to the Pennsylvania Supreme Court, which in Pennsylvania
Democratic Party recognized that the right to vote is fundamental but did not apply any scrutiny
or balancing, let alone strict scrutiny, to the voting rules challenged there. See 238 A.3d at 372-
80, 385. And in the other case Petitioners cite, this Court declined to apply strict scrutiny over an
argument that the challenged law implicated the fundamental right to vote. See Petition of Berg,

712 A.2d 340, 342-44 (Pa. Commw. Ct. 1998) (cited at Pet. 9 59).
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Third, expanding the Free and Equal Elections Clause to subject all neutral ballot-casting
rules to an open-ended balancing test would be inconsistent with Pennsylvania’s separation of
powers. “While the Pennsylvania Constitution mandates that elections [shall] be ‘free and equal,’
it leaves the task of effectuating that mandate to the Legislature.” Pa. Democratic Party, 238 A.3d
at 374; see Pa. Const. art. VII, § 14(a). And the Judiciary “may not usurp the province of the
legislature by rewriting [statutes] ... as that is not [the court’s] proper role under our
constitutionally established tripartite form of governance.” In re: Fortieth Statewide
Investigating Grand Jury, 197 A.3d 712, 721 (Pa. 2018).

Adopting Petitioners’ proposed framework would effectively force the Judiciary to
routinely “second-guess the policy choices of the General Assenibly.” Ins. Fed'n of Pa., Inc., 970
A.2d at 1122 n.15 (emphasis in original). Even though “hallot and election laws have always been
regarded as peculiarly within the province of the iegislative branch of government,” Winston, 91
A. at 522, Petitioners would subject all of Pennsylvania’s election laws to searching judicial
scrutiny. This Court should reject that dangerous and legally unfounded approach.

C. Other States’ “Frce And Equal Elections” Precedent And Federal Right-To-
Vote Preceder:t i‘oreclose Petitioners’ Claims.

The Pennsylvania Supreme Court’s rejection of Free and Equal Elections challenges to the
date requirement, see supra Part I.A, and its precedent construing the Clause, see supra Part 1.B,
are each alone sufficient to warrant summary relief of judgment against Petitioners. If more were
somehow needed, other States’ “free and equal elections” jurisprudence and federal right-to-vote

case-law refute Petitioners’ challenge to the date requirement.

20

Case 1D: 240902481

ROO72 " ~ontrol No.: 24095206



1. “Free And Equal Elections” Clauses In Other States Do Not Invalidate
Ballot-Casting Rules.

As the Pennsylvania Supreme Court has noted, twelve other States have “free and equal
elections” provisions similar to the Clause. League of Women Voters, 178 A.3d at 813 n.71. Yet
Petitioners cite zero cases from any of those States in which a neutral ballot-casting rule like the
date requirement was invalidated or enjoined under such a provision.

That is because courts in those States have consistently held that, under analogous “free
and equal elections” clauses, a ballot-casting rule is lawful “so long as what it requires is not so
grossly unreasonable that compliance therewith is practically impossitle.” Simmons v. Byrd, 136
N.E. 14, 17-18 (Ind. 1922); see Mills v. Shelby Cnty. Election Comm’n, 218 S.W.3d 33, 40-41
(Tenn. Ct. App. 2006) (provision “refers to the rights of suiirage and not to the logistics of how
the votes are cast.”). Other state courts interpret their ““{ree and equal election” provisions merely
to prohibit the use of coercion to bar access to veting or to require that lawfully-cast votes be given
equal weight. See, e.g., Chavez v. Brewer, 214 P.3d 397, 407 (Ariz. Ct. App. 2009); Ross v.
Kozubowski, 538 N.E.2d 623, 627 (1. App. Ct. 1989) (“free and equal election” provision does
not guarantee an election “devoid of all error” and requires “only” that “each voter have the
opportunity to cast his or her [own] vote without restraint and that his or her vote have the same
influence as the vote of every other voter”); Graham v. Sec’y of State, 684 S.W.3d 663, 684-85
(Ky. 2023) (violation only where “restraint or coercion, physical or otherwise, is exercised against
a voter’s ability to cast a vote”); Gentges v. State Election Bd., 419 P.3d 224, 228 (Okla. 2018)
(provision violated when there is “conscious legislative intent for electors to be deprived of their
right to vote”); Libertarian Party of Or. v. Roberts, 750 P.2d 1147, 1152 (Or. 1988) (clause requires
equal counting of votes); Chamberlin v. Wood, 88 N.W. 109, 110-12 (Ga. 1901) (clause prohibits

coercion and requires equal counting of votes).
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After a diligent search, Republican Intervenors are aware of zero cases applying any other
State’s “free and equal election” clause to invalidate an ordinary ballot-casting rule like the date
requirement. To the contrary, the Delaware Chancery Court recently rejected a challenge to a mail-
ballot receipt deadline under that State’s Free and Equal Elections Clause. See League of Women
Voters of Del. v. Dept of Elections., 250 A.3d 922, 935-37 (Del. Ch. 2020). That court
acknowledged that “some people will be disenfranchised because they spoil mail-in ballots in a
variety of ways,” but explained that such failures are inevitable and do not implicate the Delaware
Free and Equal Elections Clause. Id. at 935-36. The choice of which rules to set for mail ballots,
the court explained, is a “matter of policy, not the Delaware Constitution.” Id. at 936.

2. Federal Right-To-Vote Precedent Alsc Refutes Petitioners’ Challenge.

Federal law also refutes Petitioners’ request to recognize a constitutional right to require
counting ballots that do not comply with neutral ballot-casting rules like the date requirement.
That is true even if the Court adopts a judiciai balancing approach at odds with the Pennsylvania
Supreme Court’s governing Free and Equal Elections Clause precedent.

To start, the U.S. Supreme Court has recognized that there is no constitutional right to vote
by mail and that a State’s regulation of one method of voting cannot violate the right to vote when
another voting method remains available. See, e.g., McDonald v. Bd. of Election Comm’rs, 394
U.S. 802, 807-808 (1969); Crawford, 553 U.S. at 201 (opinion of Stevens, J.); Tex. Democratic
Party v. Abbott, 961 F.3d 389, 403-05 (5th Cir. 2020). In other words, the federal constitutional
right to vote is violated only when an individual is “absolutely prohibited from exercising the
franchise” through any method. McDonald, 394 U.S. at 809.

The date requirement for mail ballots clearly comports with the U.S. Constitution because

Pennsylvania allows all voters to vote in person without complying with the date requirement.
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Pennsylvania thus stands in the same position as Indiana in Crawford, where the Court refused to
consider alleged constitutional burdens on elderly voters’ ability to vote in person because “the
elderly in Indiana are able to vote absentee.” 553 U.S. at 201 (opinion of Stevens, J.). Because
Pennsylvania permits all eligible voters to vote in person, Petitioners here, like Indiana’s elderly
voters in Crawford, are not “absolutely prohibited” from voting. McDonald, 394 U.S. at 809.
Indeed, “[Pennsylvania] permits [all voters] to vote in person; that is the exact opposite of
‘absolutely prohibit[ing]’ them from doing so.” Tex. Democratic Party, 961 F.3d at 404.
Petitioners’ right to vote under the federal Constitution is therefore unaffected by the date
requirement. See McDonald, 394 U.S. at 807.

Moreover, even if Petitioners were correct that this Cout could apply a judicial balancing
approach here, federal law underscores that the date requirement is constitutional even under such
an approach. Courts assess alleged violations of the federal constitutional right to vote under the
so-called Anderson-Burdick test. Under that tramework, regulations imposing ““severe burdens on
[voters’] rights must be narrowly tailored and advance a compelling state interest,” while those
imposing “[l]esser burdens ... trigger less exacting review, and [the] State’s important regulatory
interests will usually be encugh to justify reasonable, nondiscriminatory restrictions.” Timmons v.
Twin Cities Area New Party, 520 U.S. 351, 358 (1997). Moreover, the “usual burdens of voting”
cannot violate any right to vote under federal law. Crawford, 553 U.S. at 198 (opinion of Stevens,
J.); accord Brnovich, 594 U.S. at 669 (2021).

The date requirement easily withstands scrutiny under that standard. Writing a date on a
piece of paper is nothing more than a “usual burden[] of voting” and thus receives no scrutiny
under the Anderson-Burdick framework. Crawford, 553 U.S. at 198 (opinion of Stevens, J.); id.

at 204-09 (Scalia, J., concurring).
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The Third Circuit’s holding that the date requirement does not violate the federal statutory
“right to vote” underscores that rules imposing the usual burdens of voting cannot violate the
constitutional right to vote. Pa. State Conf. of NAACP, 97 F.4th at 133. As the Third Circuit
explained, “a voter who fails to abide by state rules prescribing how to make a vote effective is not
‘denied the right to vote’ when his ballot is not counted.” Id. Indeed, “[i]f state law provides that
ballots completed in different color inks, or secrecy envelopes containing improper markings, or
envelopes missing a date, must be discounted, that is a legislative choice that federal courts might
review if there is unequal application, but they have no power to review under” a theory that the
right to vote has been denied. Id. The Third Circuit reached this conclusion that neutral,
nondiscriminatory ballot-casting rules do not violate the “right to vote” without conducting any
balancing of the burdens imposed, and state interests served, by those rules. See id.

To be sure, the Third Circuit was discussing the statutory “right to vote” in the Materiality
Provision. But the appellees there and the d:isenting judge argued that the “right to vote” in the
Materiality Provision is broader than thc right to vote in the U.S. Constitution, see id. at 139-40
(Shwartz, J., dissenting); Id., No. 23-3166 (3d Cir.) ECF 144 at 13-14, 17 n.1. If anything, the
“right to vote” in the federai civil-rights laws is coterminous with the federal constitutional right—
and there is no authority suggesting the federal constitutional right to vote is broader than the
federal statutory right to vote. See Brnovich, 594 U.S. at 669-70 (consulting “standard practice”
at the time “when § 2 [of the Voting Rights Act] was amended” to determine what “furnish[es] an
equal ‘opportunity’ to vote in the sense meant by § 2”); Baker v. Carr, 369 U.S. 186, 247 (1962)
(Douglas, J., concurring) (the “right to vote” was “protected by the judiciary long before that right

received [] explicit protection” in civil-rights statutes). A4 fortiori, the Third Circuit’s conclusion
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that the date requirement does not violate the statutory right to vote means that it does not violate
the constitutional right to vote either.

In all events, the date requirement easily passes muster even if it is subjected to interest
balancing under the Anderson-Burdick framework. Any burden imposed by the date requirement
is trivial compared to burdens the U.S. Supreme Court has held are minor under the Anderson-
Burdick framework. Writing a date on a document is far less onerous than “the inconvenience of
making a trip to the [Bureau of Motor Vehicles], gathering . . . required documents, and posing for
a photograph” upheld as minimal and constitutional in Crawford. 553 U.S. at 198 (opinion of
Stevens, J.). It is also substantially less burdensome than “[h]aving to identify one’s own polling
place and then travel there to vote,” which “does not exceed the usual burdens of voting.”
Brnovich, 594 U.S. at 678 (internal quotation marks omified).

Because the date requirement imposes, at most, a minor burden on voting, it is subject to
“rational basis review,” Mays v. LaRose, 951 ¥.3d 775, 784 (6th Cir. 2020), which is obviously
“quite deferential,” Mazo v. N.J. Sec’y of State, 54 F.4th 124, 153 (3d Cir. 2022). Under that
standard, the “State’s important icgulatory interests will usually be enough to justify reasonable,
nondiscriminatory” election regulations. Timmons, 520 U.S. at 351-52.

The date requirement easily passes muster under that standard because it is supported by
several legitimate state interests. As the Pennsylvania Supreme Court has already held, the date
requirement serves several weighty interests and an “unquestionable purpose.” In re Canvass of
Absentee & Mail-In Ballots, 241 A.3d at 1090 (opinion of Justice Dougherty, Chief Justice Saylor,
and Justice Mundy); see id. at 1087 (opinion of Justice Wecht) (noting that ‘“colorable

arguments ... suggest [the date requirement’s] importance”).
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To start, the date requirement “provides proof of when [an] ‘elector actually executed [a]
ballot in full.”” Id. at 1090 (opinion of Justice Dougherty, Chief Justice Saylor, and Justice
Mundy). Such information facilitates the “orderly administration” of elections and is undoubtedly
a legitimate state interest. Crawford, 553 U.S. at 196 (opinion of Stevens, J.). To be sure,
Pennsylvania election officials are required to timestamp a ballot upon receiving it, and they rely
on that date when entering information into Pennsylvania’s Statewide Uniform Registry of
Electors (“SURE”) system. See Pa. State Conf. of NAACP v. Schmidt, 2023 WL 8091601, at *21
(W.D. Pa. Nov. 21, 2023), rev'd, Pa. State Conf. of NAACP, 97 F.4th 120. And there is every
reason to think that ordinarily happens. See id. But the handwritten date serves as a useful
backstop, and it would become quite important if a county failed to timestamp a ballot upon
receiving it or if Pennsylvania’s SURE system malfunctioned—a possibility Judge Matey has
highlighted. See Miglioriv. Cohen, 36 F.4th 153, 165 (2022) (Matey, J., concurring in judgment),
vacated Ritter v. Migliori, 143 S. Ct. 297 (2022), and majority holding disavowed, Pa. State Conf.
of NAACP, 97 F.4th at 128.

Further, the date requirement serves the State’s interest in solemnity—i.e., in ensuring that
voters “contemplate their chioices” and “reach considered decisions about their government and
laws.” Minn. Voters All. v. Mansky, 585 U.S. 1, 15 (2018). Signature-and-date requirements
serve a “cautionary function” by “impressing the parties with the significance of their acts and
their resultant obligations.” Davis v. G N Mortg. Corp., 244 F. Supp. 2d 950, 956 (N.D. I11. 2003).
Such formalities “guard[] against ill-considered action,” Thomas A. Armbruster, Inc. v. Barron,
491 A.2d 882, 883-84 (Pa. Super. Ct. 1985), and the absence of formalities “prevent[s] ... parties
from exercising the caution demanded by a situation in which each ha[s] significant rights at

stake,” Thatcher’s Drug Store v. Consol. Supermarkets, 636 A.2d 156, 161 (Pa. 1994). Indeed,
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the Fifth Circuit recently upheld an original-signature requirement, in part, on the basis that an
“original signature to a voter registration form carries ‘solemn weight.”” Vote.Org v. Callanen, 89
F.4th 459, 489 (5th Cir. 2023).

Moreover, the date requirement advances the State’s interests in “deterring and detecting
voter fraud” and “protecting the integrity and reliability of the electoral process.” Crawford, 553
U.S. at 191 (opinion of Stevens, J.); In re Canvass of Absentee & Mail-In Ballots, 241 A.3d at
1091 (opinion of Justice Dougherty, Chief Justice Saylor, and Justice Mundy). Here, the date
requirement’s advancement of the interest in preventing fraud is actual, not hypothetical: In 2022,
the date requirement was used to detect voter fraud committed by a deceased individual’s daughter.
See Commonwealth v. Mihaliak, CP-36-CR-0003315-2022 {Lancaster Cnty. 2022). In fact,
because current Pennsylvania Supreme Court precedent precludes county boards of elections from
comparing the signature on the ballot envelope with one in the official record, see In Re: Nov. 3,
2020 Gen. Election, 240 A.3d 591, 595 (Pa. 2020), the only evidence of third-party fraud on the
face of the fraudulent ballot was the handwritten date of April 26, 2022, which was twelve days
after the decedent had passed away. See Exhibit C (charging document in Mahaliak). That
evidence was used to secure a guilty plea from the fraudster, who was sentenced to probation and
barred from voting for four years. See Mihaliak, CP-36-CR-0003315-2022.

The U.S. Supreme Court has made clear that States do not need to point to evidence of
election fraud within their borders in order to adopt rules designed to deter and detect it. Brnovich,
594 U.S. at 686. Yet here, where the date requirement has actually been used to detect and
prosecute fraud, the State’s interest in “deterring and detecting voter fraud” is unquestionably
advanced. Crawford, 553 U.S. at 191 (opinion of Stevens, J.). And the date requirement’s fraud

deterrence and detection function advances the related vital state interest of preserving and
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promoting voter “[cJonfidence in the integrity of our electoral process” that is so “essential to the
functioning of our participatory democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (“Voter
fraud drives honest citizens out of the democratic process and breeds distrust of our government.”).

In sum, federal law refutes, rather than supports, Plaintiffs’ request to extend
Pennsylvania’s Free and Equal Elections Clause to invalidate ordinary ballot-casting rules like the
date requirement.

D. Invalidating The Date Requirement Would Violate The U.S. Constitution.

Invalidating the date requirement under the Pennsylvania Constitution would also violate
the Elections and Electors Clauses of the U.S. Constitution. The Elections Clause directs: “The
Times, Places, and Manner of holding Elections for Senators and Representatives, shall be
prescribed in each State by the Legislature thereof; but th= Congress may at any time by Law make
or alter such Regulations.” U.S. Const. art. I, § 4, cl. 1. The Electors Clause grants the General
Assembly plenary authority to set the rules for Fresidential elections and to prescribe the “Manner”
by which the Commonwealth “appoints [Presidential] Electors.” U.S. Const. art. II, § 1, cl. 2;
McPherson v. Blacker, 146 U.S. 1, 27 (1892).

These two constitutional provisions “expressly vest[] power to carry out [their] provisions
in ‘the Legislature’ of each State, a deliberate choice [courts] must respect.” Moore, 600 U.S. at
34. Thus, “state courts do not have free rein” in interpreting or applying state constitutions to
election laws passed by the state legislatures. Id.; accord id. at 39 (Kavanaugh, J., concurring).
State courts cannot “impermissibly distort[]” state law “beyond what a fair reading required.”
Bush, 531 U.S. at 115 (Rehnquist, C.J., concurring); accord Moore, 600 U.S. at 39 (Kavanaugh,
J., concurring) (endorsing this standard); id. at 34-36 (holding that federal courts must review state

courts’ treatment of election laws passed by state legislatures regulating federal elections).
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The Pennsylvania Supreme Court has already held that the General Assembly’s date
requirement is mandatory. Ball, 289 A.3d at 20-23. It has also declined two invitations to wield
the Free and Equal Elections Clause to invalidate the date requirement or declare it non-mandatory.
See supra Part II.LA. And as established, there is no support in the Clause’s text or history,
Pennsylvania case-law, precedents interpreting analogous state constitutional provisions, or federal
constitutional law for invalidating the date requirement. See supra Parts I1.A-C. Doing so anyway
would “transgress the ordinary bounds of judicial review such that [the court would be]
arrogat[ing] to [itself] the power vested in [the] state legislature[] to regulate federal elections.”
Moore, 600 U.S. at 36. That action therefore would violate the U.S. Constitution and only lead to
potential review by the U.S. Supreme Court.

E. Declaring The Date Requirement Unconstitutional Would Strike Act 77 And
Universal Mail Voting In Pennsylvania.

Finally, if this Court were to accept Petitioners’ argument that the date requirements of 25
P.S. §§ 3145.6(a) and 3150.16(a) are uncenstitutional, it would necessarily mean striking universal
mail voting in Pennsylvania.

Act 77 states that: “Sections 1, 2, 3, 3.2, 4, 5, 5.1, 6, 7, 8, 9 and 12 of this act are
nonseverable. If any provision of this act or its application to any person or circumstance is held
invalid, the remaining provisions or applications of this act are void.” Act 77 § 11. The date
requirement is part of the creation of universal mail voting established in section 8, which means
that invalidation of the date requirement would have the effect of invalidating the entirety of the
Act.

This point was specifically addressed by Justice Brobson, who noted that the question
remains open. See McLinko, 279 A.3d at 609-610 (Brobson, J., dissenting). Judge Wojcik also

addressed this issue in his partial dissent in McClinko v. Dep t of State, 270 A.3d 1243, 1277-78
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(Pa. Commw. Ct. 2022) (Wojcik, J., dissenting in part) (“Section 11 of Act 77 contains a ‘poison
pill’ that would invalidate all of Act 77’s provisions if this Court determines that any of its
provisions are invalid... [t]hus, if the no-excuse mail-in provisions of Act 77 are found to be
unconstitutional, all of Act 77’s provisions are void.”).

Such a result would be a necessary outcome, given that “[a]s a general matter,
nonseverability provisions are constitutionally proper.” Id. at 1278 (quoting Stilp v.
Commonwealth, 905 A.2d 918, 978 (Pa. 2006)). That is especially true where non-severability
provisions legitimately arise from “the concerns and compromises which animate the legislative
process.” Stilp, 905 A.2d at 978. Here, there is considerable evidence that the non-severability
provision in Act 77 was an important reason the bill was passed. Both the Democratic sponsor of
Act 77 and the Republican Senate Majority Leader described Act 77 as a politically difficult
compromise. See 2019 Pa. Legislative Journal-Seaate 1000 (Oct. 29, 2019); id. at 1002. The non-
severability provision helped reassure legislators that their parts of the bargain would be not be
discarded by courts while their conceszions remained in place. Consider the following colloquy
on the House floor involving State Government Committee Chair Garth Everett:

Mrs. DAVIDSON, Thank you.

My second question has to do with the severability clause. It is my understanding

that the bill says that the Supreme Court will have exclusive jurisdiction over

challenges to elimination of straight-party voting, absentee voting, and mail-in

voting. Then I also understand it also reads that the provisions of the bill will be
nonseverable. So is that to mean that if somebody wants to challenge whether or

not they were discriminated against because they did not have a ballot in braille,

would they be able to — would that be a suit that they could bring to the Supreme

Court under the severability clause?

Mr. EVERETT. Thank you, Mr. Speaker.

There is a nonseverability clause, and there is also the section that you mentioned

that gives the Supreme Court of Pennsylvania jurisdiction, because the intent of this

is that this bill works together, that it not be divided up into parts, and there is also

a provision that the desire is, and of course, that could be probably gotten around
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legally, but that suits be brought within 180 days so that we can settle everything
before this would take effect. So those are the provisions that have to do with
nonseverability.

Mrs. DAVIDSON. So in effect, if a suit was brought to the Supreme Court of
Pennsylvania and they found it to be unconstitutional, it would eliminate the entire
bill because it cannot be severed.

Mr. EVERETT. Yes; that would be just in those sections that have been designated
as nonseverable.

Mrs. DAVIDSON. All right. Thank you.

2019 Pa. Legislative Journal—House 1740—41 (Oct. 29, 2019).

It is thus clear that Act 77°s non-severability provision arises from “the concerns and
compromises which animate the legislative process.” Stilp, 905 A.2d at 978. Thus, if the Court
grants the relief requested by Petitioners and holds that appiication of the date requirement is
unconstitutional, then by its own terms, Act 77 in its entirety—and the system of “no excuse” mail-
in voting currently available to all Pennsylvania voters—must be stricken as well.

II. THE COURT CANNOT GRANT RELIEF TO PETITIONERS.

This Court can and should reject the Petition under binding precedent. But if it deems the
date requirement’s constitutionatity somehow unsettled, it cannot grant relief. This is true for
several reasons.

First, factual development would be necessary to grant the Petition. The Petition asserts
that the General Assembly’s date requirement is “meaningless.” Pet. § 4. Proposed Intervenor-
Respondents strongly disagree. See supra Part 1.C.2. This is a factual dispute that cannot be
resolved without record development.

Petitioners assert that other courts have found that the date requirement serves no function.
See Pet. 4 4. This is false. The federal-court cases Petitioners cite dealt not with right-to-vote

arguments, but with challenges under a federal statute (the Materiality Provision). See Pa. State
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Conf. of NAACP v. Schmidt, 703 F. Supp. 3d 632, 668 (W.D. Pa. 2023), rev’d 97 F.4th 120; Pa.
State Conf. of NAACP Branches v. Schmidt, 97 F.4th 120 (3d Cir. 2024) (rejecting challenges to
date requirement). Statements respecting the date requirement are thus passing dictum, as they
were irrelevant to the Third Circuit’s holding. See, e.g., In re Nat’l Football League Players
Concussion Inj. Litig., 775 F.3d 570, 583 n.18 (3d Cir. 2014). Indeed, it is apparent those courts
did not give “full and careful consideration” to this point. Id. After all, they did not address the
State’s interest in documenting the date the voter completed the ballot as part of trustworthy
election administration or as a back-up for scanning errors or SURE system malfunctions. See
Migliori, 36 F.4th at 165 (Matey, J., concurring in judgment). They also did not address the State’s
interest in solemnity. See Pa. State Conf. of NAACP, 97 F.4th 4t 125. And the Third Circuit did
not address the State’s interest in deterring and detecting traud or even mention the Mihaliak case,
see id., while the district court offered a footnote saying evidence of fraud was “irrelevant” under
the Materiality Provision, 703 F.Supp.3d at £79 n.39. And the vacated Commonwealth Court
decision Petitioners cite erroneously rciied on those inapt federal cases, see Black Political
Empowerment Project, 2024 Wi, 4002321, at *32, all without allowing 65 county boards of
elections to participate and contribute to a record regarding the date requirement’s functions.

Second, the other 66 county boards of elections must be allowed to participate in this case.
The Pennsylvania Supreme Court already recognized that those county boards have interests in
this case and must be joined. See Exhibit A at 1. It is therefore bewildering that Petitioners,
represented by the same counsel who failed to join the other county boards just weeks ago, repeat
the same reversible error.

Nor is this an empty formality. The other county boards may wish to participate in the

development of a factual record about the date requirement. Some county boards have vigorously
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defended the date requirement in parallel federal litigation. See, e.g., Pa. State Conf. of NAACP,
703 F. Supp. 3d at 643-44 (noting defenses by Lancaster and Berks County Boards). They should
be given the chance to do so here.

Third, this Court cannot enter relief before the imminent and ongoing 2024 general
election. Some county boards have already sent out mail ballots for the 2024 general election.
See 25 P.S. § 3146.2a. Jeopardizing the enforceability of the date requirement would unleash voter
confusion,” “chaos,” Kuznik, 902 A.2d at 504-07, and an erosion of the public “[c]onfidence in the
integrity of our electoral processes [that] is essential to the functioning of participatory
democracy,” Purcell, 549 U.S. at 4.

Chaos would be inevitable. There would be rushed appeals to the Pennsylvania Supreme
Court and, potentially, the U.S. Supreme Court. See, e.z2., Republican Party of Pa. v. Boockvar,
141 S. Ct. 643 (2020) (equally divided vote in Gciober, 2020 on whether to stay Pennsylvania
Supreme Court rule change). The date recuirement—which has already bounced in and out of
effect repeatedly over the last few election cycles, would likely be put back into effect, confusing
voters. At the same time, a judicial order barring enforcement of something as mundane and
commonsensical as the date requirement would undermine public confidence in the integrity of
Pennsylvania’s elections and Pennsylvania’s courts. See, e.g., Democratic Nat’l Comm. v. Wis.
State Legislature, 141 S. Ct. 28, 29 (2020) (“Last-minute changes to longstanding election rules
risk other problems too, inviting confusion and chaos and eroding public confidence in electoral
outcomes.”).

But it would be worse than that—much worse. If this Court holds that the date requirement
is unconstitutional, the Philadelphia County Board of Elections would presumably comply with

that order for the 2024 general election. But no other county board would be bound to comply
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with this Court’s order. In fact, the other county boards would be obliged to follow the
Pennsylvania Supreme Court’s prior order in Ball, which ordered the county boards to comply
with the date requirement in 2022, see 284 A.3d at 1189, just as Commissioner Bluestein
understood in this case. See Pet. § 50. That means that different counties would apply different
standards for determining the validity of mail ballots—in violation of the U.S. Equal Elections
Clause and the Pennsylvania Constitution.

Under the Equal Protection Clause of the U.S. Constitution, a “State may not, by [] arbitrary
and disparate treatment, value one person’s vote over that of another.” Bush, 531 U.S. at 104-05.
Accordingly, at least where a “statewide” rule governs, such as in a statewide election, there must
be “adequate statewide standards for determining what is a legal vote, and practicable procedures
to implement them.” Id. at 109-10. Courts cannot order different “counties [to] use[] varying
standards to determine what [constitutes] a legal vote.” Id. at 107.

Yet that is precisely what this Court would be doing if it grants Petitioners’ requested relief.
Such an order would result in “varying standards to determine what [is] a legal vote” from “county
to county” and be improper. See idl. at 106-07.

Such an order would also violate the Pennsylvania Constitution, which decrees that “[a]ll
laws regulating the holding of elections . . . shall be uniform throughout the State.” Pa. Const. art.
VII, § 6. The Free and Equal Elections Clause’s mandate of “free and equal” elections, id. art. I,
§ 5, likewise prohibits discrimination against voters “based on considerations of the region of the
state in which [voters] live[],” League of Women Voters, 178 A.3d at 808, and requires election
rules to “treat[] all voters alike” and “in the same way under similar circumstances,” Winston, 91

3

A. at 523. The Election Code, moreover, requires that elections be “uniformly conducted”
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throughout the Commonwealth. 25 P.S. § 2642(g). If this Court enters relief now, during an
ongoing election, all these state-law commands would be violated.

The Pennsylvania Supreme Court could have adjudicated Petitioners’ current arguments
before the 2024 elections, but it chose not to do so. See Black Political Empowerment Project,
Sept. 13,2024 Order 1. This Court should follow that court’s lead. Instead of rushing to judgement
and unleashing chaos on the Commonwealth, the Court should adhere to normal procedures, allow
proper factual development, allow all interested parties to participate, and withhold a decision until
well after the imminent and ongoing 2024 elections.

V. CONCLUSION
For all of these reasons, Petitioners’ Petition for Review 1i1 the Nature of a Statutory Appeal

should be dismissed.
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STATEMENT OF INTEREST OF AMICI CURIAE"

Amici Curiae, Republican Leader of the Pennsylvania House of
Representatives Bryan Cutler, President Pro Tempore of the Pennsylvania Senate
Kim Ward, and Majority Leader of the Pennsylvania Senate Joe Pittman
(collectively the “Legislative Leaders” or “Amici Curiae”) hereby file this amici
curiae brief pursuant to Pennsylvania Rule of Appellate Procedure 531(b)(1)(i) in
opposition to Petitioners’ (and Intervenor-Petitioners’) Cross-Application for
Summary Relief (“Petitioners’ Application”) and i support of Intervenor-
Respondents’ Cross-Application for Summary Relicf (“Respondents’ Application”™).

This case concerns the constitutionality of important election laws enacted by
the Pennsylvania General Assembly {the “General Assembly”), including the
Legislative Leaders. The provisioiis challenged here have been the subject of
numerous disparate challeniges, under a plethora of legal theories, over the past
several election cycles. The Legislative Leaders have either moved to intervene or
filed an amicus curiae brief in a number of these cases.

The Legislative Leaders possess a strong legal interest in protecting their
exclusive authority, as legislators in the General Assembly, to enact—or repeal—

legislation concerning the administration of elections in Pennsylvania, a role which

"'No party’s counsel authored any part of this brief. No person other than Amici and their counsel
contributed any money intended to fund the preparation or submission of this brief.
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Petitioners ask this Court to usurp. Accordingly, the Legislative Leaders file this
amici curiae brief to bring issues to this Court’s attention about which they possess
both a heightened interest and unique viewpoint.
SUMMARY OF ARGUMENT

In their latest attack on the Commonwealth’s democratically-enacted Election
Code, Petitioners, who plainly lack standing to bring this action in the first place®
and are represented by the same counsel who have already unsuccessfully
challenged this statute on numerous grounds, now seek yet another bite at the apple.
This time, Petitioners challenge on state constititional grounds Election Code
provisions that require voters submitting an absentee or mail-in ballot to “date and
sign” their ballot return envelope. Petiiioners blithely (and contrary to numerous

recent judicial pronouncements of Pennsylvania and federal courts®) insist that this

2 “[T]he right to vote is personal” and the rights sought to be vindicated in a challenge are “personal

and individual.” Albert v. 2001 Legis. Reapportionment Comm’n, 790 A.2d 989, 995 (Pa. 2002)
(quoting Reynolds v. Sims, 377 U.S. 533, 554-55 (1964)). When “the right to vote and the right to
have one’s vote counted is the subject matter of a . . . challenge,” then “any entity not authorized
by law to exercise the right to vote in this Commonwealth lacks standing.” Id. at 994-95; see also
Erfer v. Commonwealth, 794 A.2d 325, 330 (Pa. 2002) (dismissing Democratic Committee); Order
4, League of Women Voters of Pa. v. Commonwealth, No. 261 M.D. 2017 (Pa. Commw. Ct. filed
Nov. 13, 2017) (Exhibit 1) (dismissing one of the petitioners here, the League of Women Voters of
Pennsylvania, because it was not authorized by law to exercise the right to vote in the
Commonwealth). Here, none of Petitioners has standing since, as entities and not individual voters,
they all lack the right to vote. Moreover, the harm alleged by Petitioners is based entirely on the
belief that some voters could forget to sign their ballot envelopes. This is not an “immediate”
interest, it is, at best, “remote” and “speculative.” See, e.g., Pittsburgh Palisades Park, LLC v.
Commonwealth, 888 A.2d 655, 660 (Pa. 2005).

3 See Ball v. Chapman, 289 A.3d 1 (Pa. 2022); Ritter v. Migliori, 143 S. Ct. 297 (2022); PA State
Conference of NAACP Branches v. Schmidt, 97 F.4th 120 (3d Cir. 2024).
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requirement serves no purpose whatsoever and therefore violates the Free and Equal
Election Clause of the Pennsylvania Constitution.

Their claim fails for a host of reasons. Every prior case finding a violation of
the Free and Equal Elections Clause implicated the right to vote, whereas the dating
requirement is merely one of many ballot-casting rules voters must follow, and it
neither takes away, nor burdens so as to take away, the right to vote. The history of
the Free and Equal Election Clause shows that it was designed to prevent
discrimination against groups of Pennsylvanians, but the dating requirement applies
to all voters and does not single out any geographic, political or other group.
Petitioners are not entitled to strict scrutiny of the statutes in question, and they
cannot overcome the strong judicial presumption that the dating requirement is
constitutional.

Moreover, Act 77, which includes the rule Petitioners now criticize, was
actually a historic exparsion of voting rights. Continued debate within the General
Assembly—along with the election law jurisprudence of Pennsylvania and federal
courts—demonstrate that this question should be resolved by the legislature as a
policy matter, not the judiciary.

As such, this Court should grant Respondents’ Application and deny

Petitioners’ Applications.
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BACKGROUND

The Pennsylvania Constitution provides that “[e]lections shall be free and
equal; and no power, civil or military, shall at any time interfere to prevent the free
exercise of the right of suffrage.” PA. CONST. art. I, § 5 (“Free and Equal Elections
Clause”). A prototype of this edict originally appeared in Pennsylvania’s first organic
charter of governance, adopted in 1776. League of Women Voters of Pa. v.
Commonwealth, 178 A.3d 737, 804 (Pa. 2018) (“LWV”). The current iteration,
“which has remained unchanged to this day by the people of this Commonwealth,”
was added to the 1790 Constitution. /d. at 808. Despite this near-quarter-millennium
history, few cases have been brought under it, and even fewer such challenges were
successful.

In an early case applying the provision, the Pennsylvania Supreme Court
elaborated that:

[E]lections are free and equal within the meaning of the Constitution

when they are public and open to all qualified electors alike; when

every voter has the same right as every other voter; when each voter

under the law has the right to cast his ballot and have it honestly

counted; when the regulation of the right to exercise the franchise does

not deny the franchise itself, or make it so difficult as to amount to a

denial; and when no constitutional right of the qualified elector is
subverted or denied him.

Winston v. Moore, 91 A. 520, 523 (Pa. 1914). More recently, the Pennsylvania

Supreme Court summarized “the actual and plain language of” the clause is to
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“mandate[] that all voters have an equal opportunity to translate their votes into
representation.” LWV at 804. (emphasis added).

This history shows that the dating requirement Petitioners challenge is not
inconsistent with the history, meaning, and intent of the Free and Equal Election
Clause. “Each and every Pennsylvania voter must have the same free and equal
opportunity to select his or her representatives.” LWV at 814 (emphasis in original).
As explained below, the dating requirement does not violate this fundamental
precept.

ARGUMENT

I. The Dating Requirement Is Presumpntively Constitutional.

A.  The Dating Requirement Does Not “Clearly, Palpably and Plainly”
Violate the Constitution.

A bedrock principle of judicial review in Pennsylvania is the “judicial
presumption that our sister branches take seriously their constitutional oaths.” Stilp
v. Commonwealth, 905 A.2d 918, 938-39 (Pa. 2006). “It is well settled that a statute
is presumed to be constitutional and will not be declared unconstitutional unless it
clearly, palpably and plainly violates the constitution.” Purple Orchid v. Pa. State
Police, 813 A.2d 801, 805 (Pa. 2002) (internal citations omitted) (emphasis added).
Because of this high standard, “the party challenging the constitutionality of a statute
has a heavy burden of persuasion.” Id. For the reasons discussed below, the dating

requirement is constitutional, and Petitioners have not come close to meeting their
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“heavy burden” of showing that the dating requirement “clearly, palpably and plainly
violates the constitution.” /d.

B. The Dating Requirement Is Not Subject to Strict Scrutiny Review.

Petitioners argue that the dating requirement for absentee and mail-in ballots
should be subject to strict scrutiny. But this presupposes that the dating requirement
“burdens” and “interferes with” the right to vote in the first place. (Pet’rs’ App. for
Prelim. Inj. at 14.) It does not.

Petitioners rely on In re Nomination of Berg, 712 A.2d 340, 342 (Pa. Commw.
Ct. 1998), aff’'d, 713 A.2d 1106 (Pa. 1998), to argue that “laws which affect a
fundamental right, such as the right to vote . . . are subject to strict scrutiny”
(emphasis added). But the Berg Court actually “declined to employ the strict scrutiny
standard of review on the ground that no fundamental rights were affected by’ the
challenged requirement. Berg, 713 A.2d at 1106. That is because merely “affecting”
aright is not enough—*2 discriminatory law must have a real and appreciable impact
on voters’ rights before the strict scrutiny test of reasonable necessity would be
applied in the challenge.” Cavanaugh v. Shaeffer, 444 A.2d 1308, 1311 (Pa. Commw.
Ct. 1982) (citing Bullock v. Carter,405 U.S. 134, 144 (1972) (emphasis added)); see
also William Penn Sch. Dist. v. Pa. Dep't of Educ., 170 A.3d 414, 458 (Pa. 2017)
(“[W]here a suspect classification has been made or a fundamental right has been

burdened, another standard of review is applied: that of strict scrutiny.”). This Court
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has even gone as far to say that “[o]nly where a law imposes a severe burden on the
right to vote is it subject to strict scrutiny.” Working Families Party v.
Commonwealth, 169 A.3d 1247, 1257 n. 22 (Pa. Commw. Ct. 2017) (citing Burdick
v. Takushi, 504 U.S. 428, 434 (1992) (emphasis added)).

Far from being a “burden” or having a “real and appreciable impact on voters’
rights” (much less a “severe” one), writing the date on the ballot envelope as part of
the voter declaration is one of the easiest steps in the entire voting process—
significantly easier than finding a mailbox or drop box at which to deposit a ballot
and little more burdensome than licking (or peeling and sticking) the flap of the
completed envelope. Insisting that this minor procedural step—which
Pennsylvanians are asked to do any time they sign a contract, write a check, fill out
a form, pick their child up eariy from school or in countless other everyday
situations—is a “burden” beirays an especially low view of voters. Indeed, another
court recently “conclude[d] that the burden imposed by the handwritten date
requirement is slight . . . .” Migliori v. Lehigh Cnty. Bd. of Elections, No. 5:22-cv-
00397, 2022 U.S. Dist. LEXIS 46352, at *24 (E.D. Pa. Mar. 16, 2022) (rejecting a
strict scrutiny standard and considering only whether Pennsylvania has “important

regulatory interests . . . to justify the restrictions™).*

* Importantly, while this District Court decision was later overruled on other grounds, this part of
the decision (declining to apply strict scrutiny) was not appealed to the Third Circuit. See Migliori
v. Lehigh Cty. Bd. of Elections, No. 22-1499, Appellant’s Brief (ECF # 32) (filed March 29, 2022).

RO105



The dating requirement is also far less burdensome and impactful than other
challenged election procedures that were not subjected to strict scrutiny analysis. For
example, in Berg, the Petitioner challenged Pennsylvania’s requirement that
prospective gubernatorial candidates obtain 100 signatures from ten counties on their
nominating petition. Berg, 712 A.2d at 340. A similar requirement for state Supreme
Court candidates was previously challenged in Cavanaugh v. Shaeffer, 444 A.2d at
1308. In both cases, this Court concluded that the ballot access requirements did not
have a “real and appreciable impact” on the right to vote and therefore applied the
rational basis test, rather than strict scrutiny. Berg, 713 A.2d at 1109 (quoting
Cavanaugh, 444 A.2d at 1311).

The only election case Petitioners identify where strict scrutiny applied is this
Court’s unreported decision in Apislewhite v. Commonwealth, No. 330 M.D.2012,
2014 Pa. Commw. Unpub. LEXIS 756 (Pa. Commw. Ct. Jan. 17, 2014), challenging
the implementation of Pennsylvania’s 2012 voter identification law. While a voter
identification requirement is itself constitutional, the Applewhite court found issues
with PennDOT’s implementation of the law. In that case, the court applied strict
scrutiny analysis only after it found that “[h]undreds of thousands of electors in
Pennsylvania lack[ed] compliant photo ID” and concluded that the law would have
“the effect of disenfranchising them through no fault of their own” because

PennDOT had failed to create a process allowing these hundreds of thousands of
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potential voters to obtain sufficient identification in time to be able to vote. /d. at
*54. Effectively disenfranchising voters through no fault of their own is not the
situation here; instead, at worst, an “individual’s vote [may not be] counted because
he or she did not follow the rules for casting a ballot,” which is not a denial of “the
right to vote.” Ritter v. Migliori, 142 S.Ct. 1824, 1825 (2022) (Alito, J., dissenting)
(emphasis added). “Even the most permissive voting rules must contain some
requirements, and the failure to follow those rules constitutes the forfeiture of the
right to vote, not the denial of that right.” Id. (emphasis added).

Petitioners naturally wish for this Court t¢ jump straight to strict scrutiny
review, which is legendarily “strict in theory, but fatal in fact.” Gerald Gunther, The
Supreme Court, 1971 Term-Forward: In Search of Evolving Doctrine on a Changing
Court: A Model for a Newer Equnl Protection, 86 HARV. L. REV. 1, 8 (1972). But
they have not explained how writing a date imposes a “severe” burden or real and
appreciable impact on the right to vote. Instead, this Court should follow the practical
wisdom of our Supreme Court in Berg that “[t]o subject every voting regulation to
strict scrutiny . . . would tie the hands of states seeking to assure that elections are
operated equitably and efficiently.” 713 A.2d at 1109.

II. The Dating Requirement Does Not Abridge Any Voter’s Right to
Participate in the Electoral Process.

The Free and Equal Election Clause permits reasonable election

administration regulations, if those regulations do not impair or unduly burden the
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right to vote itself. See LWV at 809. The dating requirement falls squarely within this
permissible category, a reasonable regulation directing the manner of exercising the
right to vote. It is a minor procedural requirement that does not prevent any eligible
voter from casting one’s ballot or having one’s vote counted if the voter complies.
The requirement applies equally to all absentee and mail-in voters, without
discriminating against any particular group or class of voters.

A.  The Dating Requirement Does Not Impair Anyone’s Right To Vote
or Make Voting So Difficult as to Amount t¢ s Denial.

Petitioners correctly frame the Free and ®qual Elections Clause as
“establish[ing] the right to vote as a fundamenta! individual right.” (Pet’rs’ App. for
Prelim. Inj. at 1 (emphasis added)). As the Pennsylvania Supreme Court observed
(and to which Petitioners also cite), the Free and Equal Elections Clause “strike[s]
... at all regulations of law which shall impair the right of suffrage,” and when legal
voters are “denied the rig#i¢ to vote, the election is not free and equal.” LWV at 809,
813 n.71 (emphasis added).

But “[e]ven the most permissive voting rules must contain some requirements,
and the failure to follow those rules constitutes the forfeiture of the right to vote, not
the denial of that right.” Ritter v. Migliori, 142 S.Ct. at 1825 (Alito, J., dissenting)
(emphasis added). This is precisely why the Third Circuit recently concluded that

the “individuals are not ‘denied’ the ‘right to vote’ if non-compliant ballots [lacking
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a date] are not counted.” NAACP, 97 F.4th at 135.> While arising in the context of
the Materiality Provision, the Third Circuit nonetheless centered its analysis
specifically on whether the “date and sign” requirement impaired the right to vote,
ultimately concluding that there was “no authority that the ‘right to vote’
encompasses the right to have a ballot counted that is defective under state law.” /d.
at 133; see also Ball, 289 A.3d at 22 (““[F]ailure to comply with the date requirement
would render a ballot invalid in any election after 2020. Pennsylvania’s candidates,
electors, and local officials therefore were on notice thatballots must be dated, and
that failure to provide a date would result in disqualification.”); Vote.org v. Callanen,
39 F.4th 297, 305 n.6 (5th Cir. 2022) (“It cannot be that any requirement that may
prohibit an individual from voting if the individual fails to comply denies the right
of that individual to vote under § 1971. Otherwise, virtually every rule governing
how citizens vote . . . is suspect.”).

Indeed, just as wultiple federal courts have agreed that the “date and sign”
requirement does not deny the “right to vote” for purposes of the Civil Rights Act,
the same holds true for purposes of the Pennsylvania Constitution, where our Courts

have universally held that a violation would require the right to vote to be impaired.

> NAACP is the latest of a series of cases concerning whether the “date and sign” requirement
violated the Materiality Provision of the Federal Civil Rights Act, which provides that “[n]o person
acting under color of law shall . . . deny the right of any individual to vote in any election because
of an error or omission . . . if such error or omission is not material in determining whether such
individual is qualified under State law to vote in such election.” 52 U.S.C. § 10101(a)(2)(B)
(emphasis added).
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The history of Free and Equal Elections Clause cases makes this plain. In two
such cases, election deadlines were extended when a natural disaster or emergency
was found to impede voters’ ability to timely cast their ballots. See Pa. Democratic
Party v. Boockvar, 238 A.3d 345 (Pa. 2020); In re General Election-1985, 531 A.2d
836, 838-39 (Pa. Commw. Ct. 1987). In these instances, the courts concluded that
the original election deadlines would have made voting “so difficult as to amount to
a denial” of the right to vote. Winston v. Moore, 91 A. at 523.

The other applications of the Free and Equal Elections Clause arose in the
contexts of voting districts that either explicitly or implicitly denied certain
Pennsylvanians their right to vote. In the early 20th century, a new school district
was created that overlapped with the beundaries of two existing school districts. See
In re New Britain Borough Sch. ©2ist., 145 A. 597 (Pa. 1929). The Pennsylvania
Supreme Court found that residents of the two former school districts would “be
deprived of their right 1o vote for school directors as allowed in all other fourth-class
districts.” Id. at 599 (emphasis added). A similar result came when the legislative
redistricting act of 1937 excluded 10 municipalities from any legislative district,
obviously resulting in voters in those communities being “deprived of the right to
vote for a representative in the General Assembly.” Shoemaker v. Lawrence, 31 Pa.

D.&C. 681, 686 (Dauphin Co. C.C.P. 1938) (emphasis added).
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More recently, the Pennsylvania Supreme Court struck down the General
Assembly’s 2011 congressional redistricting plan on the basis that it allegedly
“subordinate[d] the traditional redistricting criteria in service of achieving unfair
partisan advantage,” which would “undermine[] voters’ ability to exercise their right
to vote in free and ‘equal’ elections.” LWV at 821.

Contrary to these determinations, which were based on an abridgement of the
right to vote, every eligible Pennsylvania voter currently “has the right to cast his
[or her] ballot”. Winston, 91 A. at 523; see also Ritter, 142 S.Ct. at 1825 (“When a
mail-in ballot is not counted because it was not filled out correctly, the voter is not
denied ‘the right to vote.” Rather, that individuai’s vote is not counted because he or
she did not follow the rules for casting 2 ballot.””). Nor does the dating requirement
“deny the franchise itself, or make it so difficult as to amount to a denial.” Winston,
91 A. at 523. Instead, the dating requirement is an exceptionally easy step to
complete that does nct impose any significant additional burden on voters beyond
the other steps they must already take to complete and return their ballot. Voters must
already fill out and sign the declaration on the envelope, which includes other
attestations and identifying information. The simple step of writing the date on the
envelope does not meaningfully increase the burden or complexity of the process.

The dating requirement does not deny Pennsylvanians their right to vote (or

make voting so difficult as to effectively impair the right), nor preclude them from
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having their ballot counted if they record the date on it; thus the requirement falls
outside the ambit of what is proscribed by the Free and Equal Elections Clause.

B. Compliance with the Dating Requirement is a Choice Entirely
Within Voters’ Personal Control.

Another key difference between the dating requirement and election laws that
have been found to violate the Free and Equal Elections Clause is the role of voters’
own agency. That is, voters themselves possess the capacity to control whether they
will satisfy the dating requirement when casting their ballot. This makes the dating
requirement no different from all the other implicit and explicit requirements of
casting a ballot, ranging from the trivial (like finding a pen to fill out the bubbles) to
the substantive (like returning the ballot on time to the correct location). As Justice
Alito has noted:

A registered voter who does not follow the rules may be unable to cast

a vote for any numbei of reasons. A voter may go to the polling place

on the wrong day o7 after the polls have closed. A voter may go to the

wrong polling place and may not have time to reach the right place

before it is too late. A voter who casts a mail-in ballot may send it to
the wrong address.

Ritter, 142 S.Ct. at 1825 (Alito, J., dissenting). All of these mistakes (which, as
discussed supra Part 11.A, “constitute[] the forfeiture of the right to vote, not the
denial of that right,” id.) are within voters’ own control, subject to their own agency.

Conversely, where statutes have been found to violate the Free and Equal

Elections Clause, it is because they operated to dilute or disenfranchise voters
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independent of the voters’ own best efforts to exercise the franchise. As noted in Part
II.A, Pennsylvania courts postponed election deadlines in 1985 and 2020 on account
of natural disasters and emergencies. In those instances, the courts suspended clear
requirements of the Election Code where those emergencies — outside of the control
of the voter — allegedly would have prevented voter compliance. See, e.g., Pa.
Democratic Party, 238 A.3d at 371 (concluding that “the timelines built into the
Election Code cannot be met by the USPS’s current delivery standards”). Voting
districts struck down in other decisions would have either ¢liminated (in the case of
New Britain Borough School District and Shoemaker) or diluted (in the case of LWT)
the ability for voters to select representatives of their choosing, no matter how
carefully voters followed the rules.

Thus, the dating requiremert fundamentally differs from other enactments that
were held to have violated the Free and Equal Elections Clause, which all involved
impairments to voting that voters could not overcome.

C. The Dating Requirement Does Not Discriminate Against or Unduly
Burden Certain Voters.

Not only does the dating requirement not impede any individual
Pennsylvanian’s right to vote, it also does not benefit (or hinder) any group of voters.
This is especially relevant in light of the history of the Free and Equal Elections
Clause, which was first introduced to the Pennsylvania Constitution following a

century of economic, religious and ethnic factionalism and a bloody revolution
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against a heavy-handed British Crown. See LWV, 178 A.3d at 804-08. The Free and
Equal Elections Clause should thus be “viewed against the backdrop of . . . intense
and seemingly unending regional, ideological, and sectarian strife” as an attempt to
end “the dilution of the right of the people of this Commonwealth to select
representatives” of their choosing. Id. at 808-09. Charles Buckalew, a delegate to
Pennsylvania’s 1873 Constitutional Convention, explained that the intent of the Free
and Equal Elections Clause was to “exclude not only all invidious discriminations
between individual electors, or classes of electors, but also between different
sections or places in the State.” Charles R. Buckalew, An Examination of the
Constitution of Pennsylvania: Exhibiting The Derivation and History of Its Several
Provisions, Article T at 10 (1883); see aiso LWV, 178 A.3d at 809 (explaining that
the Pennsylvania Supreme Court “has ascribed the same expansive meaning to the
terms ‘free and equal’ in Article I, Section 5 as Buckalew).

But unlike other legislative enactments that violated the Free and Equal
Elections Clause, the dating requirement does not disfavor any particular
geographic, economic, religious, ethnic, regional, ideological or partisan faction. Far
from discriminating against any voter “on the basis of his or her particular beliefs or
view,” LWV, 178 A.3d at 809, or based on the ““sections or places in the State” where
they live, Buckalew, An Examination of the Constitution of Pennsylvania, supra,

“[e]very voter is treated alike” by the ballot signature requirement, “[e]very voter
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has the same right as any other voter, and every voter has the right to cast his ballot
and have it counted,” Commonwealth ex rel. Jones v. King, 5 Pa. D.&.C. 515, 518
(Dauphin Co. C.C.P. 1924).

In fact, Pennsylvania courts have rejected challenges under the Free and Equal
Elections Clause when the challenged law applies equally to all voters. See, e.g.,
Working Families Party v. Commonwealth,209 A.3d 270, 282 (Pa. 2019) (upholding
that Pennsylvania’s “anti-fusion” statutes because minority party supporters had “the
same right as every other voter”); City Council of Bethlelem v. Marcincin, 515 A.2d
1320, 1324 (Pa. 1986) (upholding a term limits ordiniance because it “neither ‘denies
the franchise’ to the electors nor dilutes the vote of any segment of the
constituency”); Shankey v. Staisey, 257 A.2d 897, 899 (Pa. 1969) (upholding a ballot
access statute because “minority party candidates and their supporters” had to
“secure the same showing of public support before being put on the ballot as required
by a majority party carndidate”); King, 5 Pa. D.&.C. at 518 (upholding a ballot access
law because “[e]very voter is treated alike”).

In light of this history, this Court should reject Petitioners’ claim, because the
dating requirement does not single out any particular group based on their
geography, partisan leaning or other affiliation, but instead applies to all voters

equally.
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III. The Legislative History of the Dating Requirement Further Belies
Petitioners’ Arguments.

Courts have consistently recognized that state legislatures have a legitimate
interest in enacting reasonable procedural requirements to ensure the integrity and
reliability of the electoral process. See, e.g., Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 196 (2008) (upholding voter ID law as a reasonable procedural
requirement to deter fraud and promote public confidence in elections). While “those
enactments are nonetheless subject to the requirements of the Free and Equal
Elections Clause,” id., as explained above, the dating requirement is a reasonable
and non-discriminatory regulation of the electoral process that does not deprive any
Pennsylvanian of the right to vote. The requirement falls well within the General
Assembly’s plenary authority to establish procedures for the orderly and secure
administration of elections and 1s entirely consistent with the intent and meaning of
the Free and Equal Electicis Clause.

A. The Legislative History of Act 77 Demonstrates a Clear

Commitment by the General Assembly to Free and Equal
Elections.

Petitioners argue that the dating requirement enacted by the General Assembly
curtails voting rights, but in reality, the General Assembly is responsible for the most
significant voting expansion in the Commonwealth in a generation.

The dating requirement has a long history as a part of the Commonwealth’s

Election Code. Originally, absentee voting was limited to military voters. It was then
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extended to the general public in 1963. See Act No. 37, Session of 1963, Pub. L. No.
707, § 22. Even then, absentee voting was only permitted for those with a statutorily-
defined reason for doing so, such as a physical disability or absence from their
municipality on Election Day. See 25 P.S. § 3146.1. In order to cast an absentee
ballot, a Pennsylvania voter was required to provide a permissible reason to do so
and would have to return his or her absentee ballot no later than 5:00 PM on the
Friday before the election. /d.

Since that 1963 enactment, the procedure for compieting and submitting an
absentee ballot has remained consistent. In particular, after marking his or her ballot,
a Pennsylvania absentee voter must:

[FJold the ballot, enclose and securely seal the same in the envelope on

which is printed, stamped or endorsed ‘Official Election Ballot.” This

envelope shall then be placed in the second one, on which is printed the

form of declaration of the clector . . . The elector shall then fill out, date

and sign the declaration printed on such envelope. Such envelope shall

then be securely seaied and the elector shall send same by mail . . . or
deliver it in perseil to said county board of election.

25 P.S. § 3146.6(a) (emphasis added).

In 2019, the General Assembly dramatically expanded the ability for
Pennsylvanians to vote by mail. Rather than the limited eligibility to vote by
absentee ballot, the General Assembly created a new category of “no excuse” mail-
in voting through Act 77. For reasons including simplicity of legislative drafting,

consistency with other non-in-person ballot forms, and familiarity for voters, Act 77
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maintained identical procedures for filling out, dating and signing the ballot return
envelope for no-excuse mail-in ballots that had always applied with respect to
absentee ballots. Compare 25 P.S. § 3150.16(a) (procedure for mail-in ballots) with
25 P.S. § 3146.6(a) (procedure for absentee ballots).

In addition, the traditional voting options were maintained by Act 77 and
remain available for Pennsylvanians—voters may still request an absentee ballot if
they have a statutorily permitted reason for doing so, or they may vote in-person on
Election Day. See 25 P.S. § 3146.1; 25 P.S. § 3031.12. Far from making it harder to
vote, the upshot of Act 77 was making it dramatically easier for Pennsylvanians to
cast a ballot on or before election day.

B. The Legislative History After Act 77 Indicates the General
Assembly Believes the ating Requirement is Constitutional.

Following passage of Act 77 in 2019, the General Assembly has continued to
propose, debate and vote upon additional changes to the Election Code. In particular,
legislators have proposed a series of revisions to the dating requirement. Although
no substantive changes to this requirement have become law, the General
Assembly’s continued consideration of such changes reveals a collective
understanding that the dating requirement is constitutional and can only be modified
or repealed by the General Assembly itself.

During the 2021-22 legislative term, during second consideration of HB 1800,

Representative (now Speaker of the House) Joanna McClinton offered amendment

20
RO118



A2942, which would have provided that a “missing or inaccurate date on the
declaration of the elector on the outer return envelope shall not be a fatal defect for
the ballot.” In support of her amendment she remarked that “[a] missing date or a
missing outer envelope, an unsigned declaration—these things should not
disenfranchise our neighbors who of course want to participate in the process of
voting.” See Pennsylvania Legislative Journal-House, Nov. 17,2021, 1591-92. She
also introduced HB 2090, a bill substantively similar to her amendment A2942,
which would have also deemed “a missing or inaccurate date [on] an absentee or
mail-in ballot shall not be a fatal defect for the bailot.” House Bill 2090, Regular
Session 2021-22.

During the current 2023-24 legisiative term, Representative Scott Conklin
introduced HB 847, which would provide that “[f]ailure to date the envelope . . .
shall not disqualify the balict if the declaration is otherwise properly executed.”
Amendment A2305, oficred by Representative Malcolm Kenyatta to SB 224, would
have the same effect, that “[a] missing or inaccurate date on the declaration of the
elector . . . of an absentee or mail-in ballot shall not be a fatal defect for the ballot.”
And in the Senate, Senator Jim Brewster introduced SB 857, which would strike the
dating requirement for mail-in ballots.

While none of these amendments or bills has yet become law, the fact they are

being currently and actively proposed by members of the General Assembly
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provides an insight into contemporaneous legislative intent—that legislators from
both parties, not just Amici, believe the dating requirement is a statutory question for
policymakers, rather than a constitutional question for the judiciary. Otherwise,
legislators would need not attempt to eliminate the requirement via statute; they
could leave it to the courts (especially with respect to a requirement that has been
the subject of a multitude of court challenges in recent years, of which Pennsylvania
legislators are undoubtedly aware).

C. The Dating Requirement Serves a Clear Purpose as a Part of the
General Assembly’s Comprehensive Election Code.

Despite Petitioners’ glib pronouncements to the contrary, numerous courts
have recognized that the requirement that eiectors date and sign their absentee or
mail-in ballot return envelope serves a variety of important election administration
purposes. For example,

The date on the ba'lot envelope provides proof of when the “elector

actually executed the ballot in full, ensuring their desire to cast it in lieu

of appearing in person at a polling place. The presence of the date also

establishes a point in time against which to measure the elector’s

eligibility to cast the ballot[.]” The date also ensures the elector

completed the ballot within the proper time frame and prevents the
tabulation of potentially fraudulent back-dated votes.

In re Canvass of Absentee and Mail-in Ballots of Nov. 3, 2020 Gen. Election, 241
A.3d 1058, 1079 (Pa. 2020) (2020 Canvass) (Dougherty, J., concurring and

dissenting) (citation omitted); see also Ritter v. Lehigh Cty. Bd. of Elections, No.
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1322 C.D. 2021, 2022 Pa. Commw. Unpub. LEXIS 1, at *10-11 (Pa. Commw. Ct.
Jan. 3, 2022) (same).

The Migliori District Court similarly concluded that these statutory provisions
serve “an important public interest in the integrity of an election process that ensures
fair, efficient, and fraud-free elections is served by compliance with the statute
mandating the handwritten date requirement.” Migliori, 2022 U.S. Dist. LEXIS
46352, at *38-39. And as Judge Leeson further observed:

An elector’s compliance with the signature and date requirement is an

important guard against fraud. Where an elector fully complies with the

instructions on the outer envelope, the electsral authorities conducting

the election can be assured of the date on which the ballot was executed.

Where, however, the outer envelope reémains undated, the possibility

for fraud is heightened, as individuals who come in contact with that

outer envelope may, post hoc, fill in a date that is not representative of
the date on which the ballot was executed.

Id. at *38.

A practical example comes from a recent Lancaster County election fraud case
concerning a mail-in ballot cast 12 days after a voter’s death. There the date supplied
on the ballot declaration was the only piece of evidence of fraud on the face of the

ballot, and in conjunction with the Commonwealth’s SURE system, the date on the
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ballot declaration helped to detect fraud. See Commonwealth v. Mihaliak, Docket
Nos. MJ-02202-CR-000126-2022; CP-36-CR-0003315-2022.°

As the U.S. District Court for the Western District of Pennsylvania previously
concluded, “the Pennsylvania legislature ‘weigh[ed] the pros and cons,” and adopted
a broader system of ‘no excuse’ mail-in voting as part of the Commonwealth’s
Election Code.” Donald J. Trump for President, Inc. v. Boockvar, 493 F. Supp. 3d
331, 395 (W.D. Pa. 2020) (citing Weber v. Shelley, 347 F.3d 1101, 1107 (9th Cir.
2003)). “And the key point is that the legislature made that judgment in the context
of erecting a broader election scheme that authorizes other forms of voting and has
many . . . safeguards in place to catch or deter fraud and other illegal voting
practices.” Id. at 396. “In this larger coutext, the Court cannot say that the balance
Pennsylvania struck across the Ficction Code was unreasonable, illegitimate, or
otherwise not ‘sufficiently weighty to justify ....”” Id.

Lastly, as noted in Part III.A above, the General Assembly mirrored the
existing ballot return procedures for absentee ballots when crafting Act 77 to create
no-excuse mail-in voting. Again, this was an intentional approach to minimize the

complexities of legislative drafting, remain consistent with laws governing absentee

® While Petitioners insist the date is rarely used by counties, an inference could be made that the
lack of affirmative “use” of the date in prosecuting fraud is evidence that the date works to deter
fraud in the first place, as opposed to being a mere “superfluous” requirement.
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ballot procedures, and maintain familiarity for voters wishing to take advantage of
mail-in voting who may have previously cast an absentee ballot.
* * *

Therefore, given the General Assembly’s well-recognized constitutional
plenary power to prescribe the time, place, and manner of the Commonwealth’s
elections, the clear legislative mandate of what is required of the elector, and the
election-administration purposes of the statute, the statute in question is an important
part of Pennsylvania’s Election Code that should be modified only by legislative
enactment.

IV. Petitioners Should Not Be Permitted to Sow Election Chaos Through

Their Cavalcade of Judicial Challenges or Intended Usurpation of the
General Assembly.

Just as the rule of law is reinforced by the stability and predictability that come
from adherence to legal precedent, consistency in voting procedures furthers public
confidence in elections. Perpetual litigation, along with constantly shifting guidance
from the Secretary of the Commonwealth over the dating requirement, conversely,
serves only to raise doubts, and to confuse voters. To the extent voters are confused
about the dating requirement, it is because they are now repeatedly told — six decades
after expansion of absentee voting, including the dating requirement — that all of a

sudden, it is unconstitutional.
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Petitioners and their counsel should not be permitted to treat the Pennsylvania
and federal judiciary like a roulette wheel, constantly testing out novel theories
hoping they will eventually win something. It is fundamentally problematic that, in
addition to their present Hail Mary on behalf of Petitioners claiming the dating
requirement violates the Free and Equal Elections Clause, this same group of
attorneys has filed voluminous, unsuccessful litigation challenging this requirement:

e Challenging the requirement under both the Materiality Provision and the
First Amendment in 2022 before the U.S. District Court for the Eastern
District of Pennsylvania, see Migliori, 2022 U.S. Dist. LEXIS 46352;

e Attempting to intervene and submitting an amicus brief opposing efforts
to require elections officials io uphold the law as written in a 2022
Pennsylvania King’s Betich case, see Ball, 289 A.3d 1;

e Challenging the vequirement under the Materiality Provision (again) in
2023, this tirae before the U.S. District Court for the Western District of
Pennsylvania, see Pa. State Conference of the NAACP v. Schmidt, No.
1:22-CV-00339, 2023 U.S. Dist. LEXIS 208213 (W.D. Pa. filed Nov. 21,
2023), rev’d, 97 F.4th 120 (3d Cir. 2024); and

e An amended challenge under the Equal Protection Clause, filed just last
week, after the Third Circuit reversed and remanded NAACP v. Schmidt,

see Pa. State Conference of the NAACP v. Schmidt, No. 1:22-CV-00339;
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At a minimum, these challenges could have been consolidated for benefit of judicial
economy and confidence in the Commonwealth’s election procedures, but instead,
these same attorneys have continued a scattershot approach to challenging this
democratically-enacted requirement which continues to sow doubt, chaos and
confusion about the Commonwealth’s elections.

* * *

It is axiomatic that “[t]he judiciary may not sit as a super legislature to judge
the wisdom or desirability of legislative policy determinations made in areas that
neither affect fundamental rights nor proceeds alcng suspect lines.” Mercurio v.
Allegheny Cty. Redev. Auth., 839 A.2d 1196. 1203 (Pa. Commw. Ct. 2003) (internal
citations omitted); see also Ferguson v. Skrupa, 372 U.S. 726, 730 (1963) (“Courts
do not substitute their social and economic beliefs for the judgment of legislative
bodies, [which] are elected to pass laws.”). Indeed, courts should be cautious before:

[S]woop[ing] ir: aind alter[ing] carefully considered and democratically
enacted state election rules when an election is imminent.

That important principle of judicial restraint not only prevents voter
confusion but also prevents election administrator confusion—and
thereby protects the State’s interest in running an orderly, efficient
election and in giving citizens (including the losing candidates and their
supporters) confidence in the fairness of the election.

Democratic Nat’l Comm. v. Wis. State Legis., 141 S. Ct. 28, 31 (2020) (Roberts, C.J.,
concurring). That is precisely why Justice Wecht wrote in 2020 Canvass that “[a]

court’s only ‘goal’ should be to remain faithful to the terms of the statute that the
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General Assembly enacted, employing only one juridical presumption when faced
with unambiguous language: that the legislature meant what it said.” 241 A.3d at
1082 (Wecht, J., concurring and dissenting) (emphasis in original).

“While the Pennsylvania Constitution mandates that elections be ‘free and
equal,” it leaves the task of effectuating that mandate to the Legislature.” Pa.
Democratic Party, 238 A.3d at 374. Moreover, our Supreme Court has previously
“determined that the Election Code’s command [regarding the dating requirement]
1s unambiguous and mandatory.” Ball, 289 A.3d at 21-22 (enjoining undated ballots
from being counted). Thus, the only way around that “‘unambiguous and mandatory”
application would be for this Court to find that the dating requirement impacts the
right to vote (which it doesn’t, as discussed in Part I1.A), and to find discrimination
in a statute that, by its express terms (as discussed in Part I1.C), treats all voters
equally.

This Court shouid decline to reward Petitioners’ (and their attorneys’
unending) litigation, put an end to this latest scattershot challenge to the
democratically-enacted (and judicially-upheld) Election Code, and help ensure voter
confidence.

CONCLUSION
For the foregoing reasons, Amici Curiae respectfully request that this Court

uphold the General Assembly’s constitutional power and responsibility as the
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Commonwealth’s “democratically-elected representatives to weigh the pros and

cons of various balloting systems,” Weber, 347 F.3d at 1106, and deny Petitioners’

Application.

Respectfully submitted,

/s/ Zachary M. Wallen

Zachary M. Wallen

Pa. ID No. 309176

CHALMERS, ADAMS, BACKER &
KAUFMAN, LLC

301 South Hills Village Drive

Suite LL200-420

Pittsburgh, PA 15241

(412) 200-0842

(412) 235-5001 (facsimile)

zwalien@chalmersadams.com

Counsel for Amici Curiae
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

League of Women Voters of
Pennsylvania, Carmen Febo
San Miguel, James Solomon,
John Greiner, John Capowski,
Gretchen Brandt, Thomas Rentschler,
Mary Elizabeth Lawn, Lisa Isaacs,
Don Lancaster, Jordi Comas,
Robert Smith, William Marx,
Richard Mantell, Priscilla McNulty,
Thomas Ulrich, Robert McKinstry,
Mark Lichty, Lorraine Petrosky,
Petitioners

v. . No.261 M. 2017

The Commonwealth of Pennsylvania;
The Pennsylvania General Assembly;
Thomas W. Wolf, In His Capacity

As Governor of Pennsylvania;

Michael J. Stack I, In His Capacity :
As Lieutenant Governor of Pennsylvania:
and President of the Pennsylvania
Senate; Michael C. Turzai, In His
Capacity As Speaker of the :
Pennsylvania House of Representatives; :
Joseph B. Scarnati I1I, In His Capacity - :
As Pennsylvania Senate President '
Pro Tempore; Pedro A. Cortes,

In His Capacity As Secretary of the
Commonwealth of Pennsylvania;
Jonathan M. Marks, In His Capacity

As Commissioner of the Bureau of
Commissions, Elections, and

Legislation of the Pennsylvania
Department of State, o
' Respondents

ORDER
AND NOW, this 13th day of November, 2017, in furtherance of the

Order of the Supreme Court of Pennsylvania entered on November 9, 2017, it is

hereby ORDERED: -
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1.  The Application for Leave to Intervene filed August 10, 2017, is
GRANTED.

2. Paragraph 3 of the Court’s October 16, 2017 Order is
RESCINDED.

3. In response to the brief filed pursuant to paragraph 2 of the
Court’s October 16, 2017 Order, Petitioners shall file their brief on or before
November 17, 2017. The Court will not accept a reply brief.

4. Preliminary objections challenging the standing of Petitioner

League of Women Voters of Pennsylvania (LWVF) are SUSTAINED, and

LWVP is DISSMISSED as a party petitioner in this action. FErfer v. .

Commonwealth, 794 A.2d 325, 330 (Pe. 2002) (holding that entity' not
authorized by law to exercise right to vote in Commonwealth lacks standing
to file political gerrymandering ciaims).

5. All remaining preliminary objections are OYERRULED. This
ruling is based on the presence of disputed issues of fact and the exigency of
the matter, which does not allow time for the Court to rule on the merits of

these preliminary objections.

6. Answers to the Petition for Review must be filed by

November 17, 2017,

7. Answers to New Matter, if any, must be filed by
November 22, 2017.

8. Oral argument and, if necessary, hearing on motions in limine
and remaining pretrial matters will be held on Monday, December 11, 2017,

in Courtroom 3001 of the Pennsylvania Judicial Center, Harrisburg,
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Pennsylvania, beginning at 9:30 a.m. Trial will begin the same day following

disposition thereof and continue day-to-day until concluded.

9, A pre-trial © conference  will | be held Thursday,
November 16, 2017, at 1:00 pm., in the President Judge’s Conference Room,
Suite 5204 of the Pennsylvania Judicial Center, Harrisburg, Pennsylvania, for
the purposes of discussing all scheduling matters not addressed in this Order

and any other procedural matters which the parties wish to bring to the Court’s

‘attention,

10.  No extensions of filing deadlines  and/or requests for
continuances of scheduled proceedings will be considered and/or granted

absent extraordinary circumstances.

Sl [

P, KEVIN BROBSON, Judge

Certified from the Record

NOV 1 § 2017

3 And Order Exit
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IN THE SUPREME COURT OF PENNSYLVANIA

No. 68 MAP 2024

Black Political Empowerment Project, et. al.,
Petitioners/Appellees,
V.

Al Schmidt, in his official capacity as Secretary of the Commonwealth,
Philadelphia County Board of Elections, and Allegheny County Board of
Elections,

Respondeits,
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COUNTY BOARDS OF ELECTIONS
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One Liberty Place Counsel for Respondent Philadelphia
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Philadelphia, PA 19103
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Counsel for Respondents Allegheny ~ ALLEGHENY COUNTY LAW DEPARTMENT
and Philadelphia County Boards of 445 Fort Pitt Boulevard
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Counsel for Respondent Allegheny
County Board of Elections
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INTRODUCTION

The Allegheny and Philadelphia County Boards of Elections (collectively,
“Respondent Counties”) are committed to protecting the fundamental right to vote
through the fair and orderly administration of elections in their respective counties.
Respondent Counties have taken no position on the merits of Petitioners’
constitutional claims. Respondent Counties submit this brief to highlight the lack of
any meaningful purpose served by the dating requirement, the disparate impact
enforcement of that requirement has had on elderly and ¢isadvantaged voters, and
the administrative burdens associated with enforcing it.

Respondent Counties’ commitment to fair and orderly election administration
also compels them to respond in opposition to the Republican Intervenors’ invitation
to this Court to invalidate all of Act 77. This attack on Act 77—including its
introduction of universal mail voting for all qualified voters in Pennsylvania—is as
wrong as it is extreme. j>¢clining to enforce the meaningless dating requirement does
not trigger the nonseverability provision of Act 77. And even if it did, that would
not justify invalidating the entirety of Act 77. A contrary conclusion will have
staggering and profound implications for the electoral process in Pennsylvania,
needlessly disenfranchise thousands of Pennsylvania voters, and sow electoral chaos

shortly before the 2024 General Election.
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ARGUMENT

I. Respondent Counties Need to Expend Considerable Time, Labor, and
Resources to Enforce a Meaningless Dating Requirement.

No governmental entity in this case, including Respondent Counties, believes
that the requirement to handwrite a date offers any benefit to the administration of
elections.! The handwritten date is not used to determine a voter’s qualification or
the timeliness of the ballot, nor is it relied upon to prevent or detect fraud. After the
ballot template is certified by the Pennsylvania Department of State, Mem. Op. 31,
county boards of elections print and mail absentee and miail ballots to qualified voters
who have successfully applied to receive such a ballot. When Respondent Counties
receive an absentee or mail ballot, the ballet envelope is stamped with the date and
time of receipt to confirm its timeliness. Id. at 77. Only ballots stamped before 8:00

p.m. on Election Day may be counted. Id. at 21.2 If an absentee or mail ballot is

! ' While Respondent Counties usually would not be compelled to respond to
misrepresentations in an amicus brief from an individual member of a single county
board, the expedited nature of this case demands a correction that this Court would
otherwise make on its own. The assertion that Respondent Counties helped
Petitioners navigate this case through the Commonwealth Court is utterly baseless,
as Respondent Counties have not taken a position on the merits of Petitioners’
constitutional claims. If amicus is worried about the lack of governmental entities
defending the date requirement in this litigation, he should look no further than his
own board of elections, which chose not to intervene in this suit.

2 This does not include military overseas ballots, which may be counted as timely if
submitted for delivery no later than 11:59 p.m. the day before the election and
received by a County Board of Elections by 5:00 p.m. on the seventh day following
an election. See 25 P.S. §§ 3509(2), 3511(a).
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timely received by a county board of elections, it could only have been marked and
dated between the time it was sent to a qualified voter and 8:00 p.m. on Election
Day. Id.

The dating requirement is a meaningless paperwork-related technicality, and
it has been challenging and costly for Respondent Counties to enforce it. Cf. Brief
of Amicus Curiae County Officials at 15-19. To process the large volume of absentee
and mail ballots received each election,® Respondent Counties rely on automated
sorting machines to recognize when ballot envelopes are returned without
handwritten signatures or without the internal secrecy envelope that is required by
the Pennsylvania Election Code. Mem. Op. at 38 (citing Respondent Counties’
Commonwealth Ct. Statement of Position at 4-5). These machines, however, cannot
be configured to determine whether the date on the ballot’s outer return envelope is
“correct.” Id. at 38. As a result, Respondent Counties must devote additional time
and labor to manually iaspect, identify, and set aside ballots that do not comply with

the dating requirement. /d. at 38-39.

3 In the 2020 General Election, for example, Philadelphia County received more than
380,000 absentee and mail ballots before the Election Day deadline, and Allegheny
County received more than 350,000 absentee and mail ballots. See Pennsylvania
Department of State, Report on the 2020 General Election, available at
https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and-
elections/reports/2020-General-Election-Report.pdf (May 14, 2021).
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This labor-intensive and time-consuming manual review is compounded by
the lack of guidance as to what constitutes an “incorrect” date. To be clear, since this
Court’s decision in Ball v. Chapman, 289 A.3d 1 (Pa. 2023), Respondent Counties
have followed the mandate and invalidated ballots based on the non-substantive
requirement in the Pennsylvania Election Code that voters handwrite a correct date
on the outer return envelope of an absentee or mail ballot. See 25 P.S. §§ 3146.6(a),
3150.16(a). But this Court left it to county boards to “evaluate the ballots that they
receive in future elections . . . for compliance” with the dating requirement. Mem.
Op. at 65-66 (citing Ball, 289 A.3d at 23). And as the Commonwealth Court
observed, the Secretary “has thrice changed his guidance following Ball,” twice in
the last year alone. /d. at 61, 81. This unnecessary administrative burden does not
contribute to the integrity or efficiency of the election process in Allegheny or
Philadelphia County. The oniy effect of the of the non-substantive date requirement
is to reject timely ballots of otherwise qualified voters.

II. The Dating Requirement Disproportionately Affects Elderly
Pennsylvania Voters.

Respondent Counties’ experience establishes that the dating requirement
disproportionately affects elderly Pennsylvania voters, and resulted in the rejection
of more than 10,000 Pennsylvania ballots in the 2022 General Election alone. Mem.
Op. at 12, 38. For example, when the Philadelphia County Board of Elections

analyzed its own data for the 2022 General Election, it found: (i) 60.9% of undated
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ballots and 64.1% of misdated ballots were submitted by voters who were 60-years
old or older, (i1) 37.5% of undated ballots and 40.9% of misdated ballots were
submitted by voters who were 70 years old or older; (iii) 14.1% of undated ballots
and 13.9% of misdated ballots were submitted by voters who were 80 years old or
older; and (iv) 57 undated ballots and 15 misdated ballots were submitted by voters
who were 90 years old or older.* “The percentages all are significantly higher than
the percentage of Philadelphia’s registered voters that these age groups represent.”
While Respondent Counties have not taken a position on the merits of Petitioners’
constitutional claims, their experience demonstrates that enforcement of the dating
requirement results in the practical disenfranchisement of thousands of elderly,

qualified Pennsylvania voters who rely ¢n mail voting to participate in elections.

III. Declining to Enforce the ating Requirement Would Not Trigger Act
77’s Nonseverability Provision or Invalidate Act 77.

If this Court were to affirm that enforcement of the date requirement is
unconstitutional, it need not also strike all of Act 77, including universal mail voting
in Pennsylvania. (Republican Intervenors Br. at 55.) Republican Intervenors’

contrary argument misses the mark for two reasons: The Commonwealth Court’s

* Transcript from November 18, 2022 Meeting of the Philadelphia County Board
of Elections at 4-6, available at https://vote.phila.gov/media/111822 Meeting
_Transcript.pdf.

> 1d.
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order did not trigger Act 77’s severability provision. And even if it did, the
severability provision is not enforceable in the sweeping, reckless manner urged by
the Republican Intervenors.

At the outset, affirming the Commonwealth Court’s conclusion that enforcing
of the dating requirement violates the Pennsylvania Constitution would not trigger
Act 77’s nonseverability provision. That provision (i.e., Section 11 of Act 77) states:
“Sections 1, 2, 3,3.2,4,5,5.1,6, 7, 8,9 and 12 of this act are nonseverable. If any
provision of this act or its application to any person or circumstance is held invalid,
the remaining provisions or applications of this act ar¢ void.” As the Commonwealth
Court observed, its decision did not “invalidaic” the date requirement, as voters are
still required to date their declaration. Mem. Op. at 89-90; see also Murphy v. NCAA,
584 U.S. 453, 487-89 (2018) (Thomas, J. concurring) (“Invalidating a statute is not
a ‘remedy,” like an injunction, a declaration, or damages.”). In other words, the
decision below was directed at preventing county boards from rejecting ballots based
on the date requirement, rather than altering the obligations of the voters themselves.

The Commonwealth Court’s holding that the dating requirement does not
need to be invalidated or stricken from Act 77 to grant Petitioners relief is consistent
with its prior holding in Bonner v. Chapman, 298 A.3d 153 (Pa. Commw. Ct. 2023).
In Bonner, as here, the issue was whether declining to enforce the dating requirement

triggered Act 77’s nonseverability provision. 298 A.3d. at 168-69. The
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Commonwealth Court determined that Act 77°s nonseverability provision was not
triggered because a decision not to enforce the dating requirement did not “str[ike]
the Dating Provisions from the Election Code,” nor did it imply “that electors cannot
or should not handwrite a date on the declaration in accordance with those
provisions.” Id. at 168. Here, too, Act 77’s nonseverability provision is “not
triggered” because “the Dating Provisions” will “remain part of the Election Code
and continue to instruct electors to date the declaration on the return mailing
envelope, which, as history has shown, a majority of electors will do.” /d.
Additionally, even if this Court were to conclude that the nonseverability
provision were triggered, such a conclusion would not justify invalidating Act 77 in
its entirety. Pennsylvania statutes are presumptively severable, and this Court has
ample discretion to exercise its independent judgment with respect to how to
interpret and apply Act 77’s nonseverability provision. See Stilp v. Com., 905 A.2d
918, 970-75, 980 (Pa. 2006). In Stilp, this Court confronted a “boilerplate”

nonseverability clause worded almost identically to the one found in Act 77° but still

 The provision in Stilp provided as follows, “The provisions of this act are
nonseverable. If any provision of this act or its application to any person or
circumstance is held invalid, the remaining provisions or applications of this act are
void.” 905 A.2d at 970 (quoting Act 44, § 6). Whereas the provision in this case
provides, “Sections 1, 2,3,3.2,4,5,5.1,6,7, 8,9 and 12 of this act are nonseverable.
If any provision of this act or its application to any person or circumstance is held
invalid, the remaining provisions or applications of this act are void.” Act 77, § 11.
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held that the statute was severable unless: (1) “the valid provisions of the statute are
so essentially and inseparably connected with, and so depend upon, the void
provision or application, that it cannot be presumed the General Assembly would
have enacted the remaining provisions without the void one”; or (2) “the remaining
valid provisions, standing alone, are incomplete and are incapable of being executed
in accordance with the legislative intent.” Id. at 970-74, 980-81 (quoting 1 Pa. C.S.
§ 1925).

As the Stilp Court explained, where a nonseverabiiity clause “sets forth no
standard for measuring nonseverability, but instead, simply purports to dictate to the
courts how they must decide severability”—as is the case here—such provisions are
not treated as ‘“inexorable commands.” Id. at 972-73 (quoting Saulsbury v.
Bethlehem Steel Co., 196 A.2d 664,667 (Pa. 1964)). Additionally, a nonseverability
provision improperly “intrude[s] upon the independence of the Judiciary and
impair[s] the judicial furiction” where, as here, it “serve[s] an in terrorem function,”
or operates to “guard against judicial review altogether by making the price of
invalidation too great.” Id. at 979-80 (quoting Fred Kameny, Are Inseverability
Clauses Unconstitutional?, 68 ALB. L. REvV. 997, 1001 (2005)).

As in Stilp, it would impair the judicial function if this Court were to strike
down all of Act 77 simply because the enforcement of an irrelevant, minor provision

were held to violate the constitution. To interpret Act 77°s boilerplate
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nonseverability provision in this sweeping manner raises separation-of-powers
concerns because it sets “no standard for measuring non-severability, but instead
simply purports to dictate to the courts how they must decide severability.” Pa.
Democratic Party v. Boockvar, 238 A.3d 345, 397 n.4 (Pa. 2020) (Donohue, J.,
concurring and dissenting) (quoting Stilp, 905 A.2d at 973). Likewise, to strike all
of Act 77—an enormously popular piece of legislation that broadened access to
Pennsylvania elections—makes the price of invalidating minor provisions (like the
dating requirement) too great.

This Court itself recognized that even the mail voting provisions of Act 77
“are only a fraction of the scope of the Act.”” McLinko v. Dep’t of State, 279 A.3d
539, 543 (Pa. 2022). Act 77 also “eliminated the option for straight-ticket voting;
moved the voter registration deadhitie from thirty to fifteen days before an election;
allocated funding to provide for upgraded voting systems; and reorganized the pay
structure for poll workers, along with other administrative changes.” Id. All these
provisions would be invalidated under the Republican Intervenors’ nonseverability
argument. For this reason, to treat Act 77’s nonseverability provision as an
“inexorable command” would be to improperly “employ[] [it] as a sword against the
Judiciary or the Executive, rather than as a shield to ensure preservation of a
legislative scheme or compromise.” Stilp, 905 A.2d at 978. These types of

boilerplate, standard-less nonseverability provisions are what led the Pennsylvania
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Supreme Court in Stilp to admonish that it “has never deemed nonseverability
clauses to be controlling in all circumstances.” Id. at 980.

Instead of adopting the Republican Intervenor’s argument to invalidate all of
Act 77, this Court should apply the presumption of severability that it applied in
Stilp, which requires severance “in those circumstances where a statute can stand
alone absent the invalid provisions.” 905 A.2d at 970. This “specific, cogent
standard” “emphasizes the logical and essential relationship of the void and valid
provision” and makes clear that the remainder of Act 77 is severable from the dating
requirement. See id.

That conclusion follows from the undissuted fact that the dating requirement
serves no purpose in the administration of elections by the Allegheny and
Philadelphia County Boards of Elections. The handwritten date is not used by either
County Board to determine a voter’s qualification or the timeliness of the ballot, or
to prevent or detect fraud. Mem. Op. at 76-79. Since the dating requirement serves
no purpose, any suggestion that the statutory scheme cannot function without it—or
that Act 77 would not have been enacted without it—falls flat. The legislative history
of Act 77 does not even mention the dating requirement, much less suggest that it

was “so essentially and inseparably connected with” the rest of Act 77 that the
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General Assembly might not have enacted Act 77 without it.” See 1 Pa.C.S. § 1925.
Nor is there any reason to believe that without the dating requirement, Act 77 would
be incomplete or incapable of being executed in accordance with the intent of the
General Assembly. The numerous provisions of Act 77 that are unrelated to dating
the outer envelopes of mail and absentee ballots surely can be enforced without the
dating requirement, irrespective of whether the Act as a whole was, in the words of
the Republican Intervenors, “a politically difficult compromise.” (Republican
Intervenor Br. at 56.) Indeed, essentially all of Act 77 has nothing to do with the
dating provision.® And there is no reason to believe that the General Assembly
intended that “invalidation” of any word, phrase, or sub-clause of the Act would
trigger invalidation of Act 77, which “effected major amendments to the
Pennsylvania Election Code” and “was an enormously popular piece of legislation

on both sides of the aisle.” AfcLinko, 279 A.3d at 543. In these circumstances, it is

7 Act 77’s legislative history shows that several components of Act 77 were
considered essential parts of the legislative compromise. See, e.g., S. LEGIS. J. No.
46, 203rd. SESS. at 1000-02 (Pa. 2019) (discussing how eliminating straight-ticket
voting and the adequacy of election funding were key Republican concerns). The
dating provision, by contrast, appears to have been a holdover from a previous
version of the Election Code that was not discussed during Act 77’s passage. See H.
LEGIS. J. No. 64, 203rd SESs. at 1740 (Pa. 2019); see also 25 P.S. § 3146.6(a)(1)
(effective prior to Act 77).

8 See, e.g., Act 77, § 6 (eliminating straight-ticket voting); id. § 4 (adding 15 days to
register to vote); id. § 3 (changing requirements for nominating petitions, requiring
that sample ballots be published online, and restricting when the boundaries of
election districts can be changed).
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simply illogical to infer that the General Assembly intended to invalidate the entirety
of Act 77—including its elimination of straight-ticket voting, introduction of
universal mail ballots, and numerous other reforms to modernize Pennsylvania’s
elections—based on the invalidation of “shall ... date” language that serves no
purpose other than disenfranchising otherwise qualified voters. See 1 Pa.C.S.
§ 1922(1) (in interpreting a statute, it should be presumed “[t]hat the General
Assembly does not intend a result that is absurd [] ... or unreasonable”).

That conclusion is further reinforced by the fact that the Pennsylvania
Legislature has amended Act 77 several times without including a similar
nonseverability provision.” If the General Assembly intended that Act 77’s
nonseverability provision would be applied in the face of those subsequent
amendments, it would have included nonseverability clauses in those later
enactments. Plus, accepting the Republican Intervenors’ nonseverability argument
would, in effect, force iliis Court to parse each amendment to ascertain which parts
of the Election Code would remain in effect after applying the nonseverability
provision—a result plainly not contemplated by the General Assembly when it
enacted Act 77. And even if this Court were to agree that all of Act 77 must be

invalidated due to the nonseverability provision—and it should not reach that

? See, e.g., Act of Mar. 27, 2020, P.L. 41, No. 12, sec. 11, § 1306, 2020 Pa. Legis.
Serv. Act 2020-12 (S.B. 422); id., sec. 14, § 1306-D.
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conclusion—the subsequent amendments would likely leave the remaining statutory
scheme entirely incoherent. Subsequent amendments to the Election Code thus
confirm that the General Assembly did not intend for all of Act 77 to be stricken
over the enforceability of dating requirement. In sum, if the dating requirement is
declared unconstitutional, this Court can and should conclude that Act 77’s
nonseverability provision is either inapplicable or unenforceable. In either event, this
Court should not invalidate all of Act 77.

IV. Invalidating Act 77 Would Disenfranchise Voters and Cause Electoral
Chaos.

The Republican Intervenors ignore the siaggering consequences of their
extreme nonseverability argument. Accepiing that argument would have dire
consequences for Pennsylvania voters and the County Boards of Elections tasked by
law with administering the 2024 General Election. Universal “no-excuse” mail
voting has been a resounding success since the General Assembly adopted it in 2019.
It has made voting more accessible and less burdensome to hundreds of thousands
of voters. It has become a settled part of Pennsylvania’s electoral process, with over
one million voters now relying on mail voting to exercise their constitutional right
to vote. The sudden elimination of this time-tested and proven method of voting—
mere months before the 2024 General Election—would be devastating to those who
are unable to vote in person yet are excluded from the narrow categories of those

permitted to vote by absentee ballot. Indeed, invalidating Act 77 would, in effect,

13
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“disenfranchise a massive number of Pennsylvanians from the right to vote in the
upcoming election.” Pa. Democratic Party, 238 A.3d at 397 n.4 (Donohoe, J.,
concurring in part and dissenting in part).

Eliminating Act 77 would also be confusing to voters and extremely
disruptive and chaotic to the electoral process. Act 77 is a comprehensive election
modernization statute in which county boards of elections, elections officials,
Pennsylvania voters, and candidates for office have developed significant reliance
interests. Respondent Counties alone have invested sigriticant time and resources
implementing and complying with Act 77, including by ensuring that mail ballots
are available to all qualified applicants in Allegheny and Philadelphia Counties and
by developing robust processes for handting those ballots in a manner that complies
with state and federal law. With th= General Election soon approaching, eliminating
Act 77 would be profoundly disruptive to those efforts.!”

At least 5.5 miliion Pennsylvanians have voted in each of the last five

presidential elections dating back to 2004.!" As of April 23, 2024, nearly one million

10" Respondent Philadelphia County will be administering a Special Election on
September 17, 2024, to fill recent vacancies in the 195" and 201° Legislative
Districts. Delivery of absentee and mail ballots to qualified voters for the Special
Election began on August 21, 2024, and the Board of Elections has already begun
receiving completed absentee and mail ballots.

" Commonwealth of Pennsylvania, Voting & Election Statistics, available at
https://www.pa.gov/en/agencies/dos/resources/voting-and-elections-
resources/voting-and-election-statistics.html (last accessed September 4, 2024).
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voters had already applied for mail ballots in the 2024 General Election!? and are
therefore already relying on their access to mail ballots to exercise their right to vote
in the upcoming election. And Respondent Counties are preparing to send mail

ballots to qualified applicants in the fall'?

—a significant task that would be disrupted
if this Court were to declare Act 77 invalid. 25 P.S. § 3150.12a(b). Invalidating all
of Act 77—which includes voting reforms that go well beyond the introduction of
universal no-excuse mail voting—would sow chaos and place countless voters at
risk of disenfranchisement. This Court should decline the invitation to create mass

election confusion and chaos shortly before a majer presidential election.

CONCLUSION

For these reasons, if this Court attirms the decision below on the merits of
Petitioners’ constitutional claims, it should reject Republican Intervenors’ request to

strike all of Act 77.

12.Commonwealth of Pennsylvania, Elections Data - Daily Mail Ballot Report,
https://www.pavoterservices.pa.gov/2024%?20Primary%?20Daily%20Mail%20Ball
ot%20Report.xIsx (last accessed September 4, 2024).

13 Respondent Allegheny County has already approved over 150,000 applications
for mail ballots, and Respondent Philadelphia County has already approved over
120,000. The process for ordering, printing, and mailing these ballots is well
underway.
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Page 10 Page 11

1 C. Miller 1 C. Miller

2 that good for you? 2 Q. Okay. Have you ever given testimony
3 MR. LONEY: Yeah. That works 3 at a trial, you know, in a witness box in a

4 for plaintiffs in 339. 4  courtroom?

5 Thanks for putting that on the 5 A. I have.

6 record. 6 Q. How many times have you done that?

7 MR. OSHER: Okay. And my 7 A. A few. I don't know the exact

8 understanding is that there's no objection | 8 number.

9 from any other party, but they should 9 Q. And have any of those been in

10 speak up now if that is the case. 10 connection with your role with the Lancaster
11 Thanks, all. 11 County Board of Elections?

12 - - - 12 A. Yes.

13 EXAMINATION 13 Q. And when was the last time that you
14 - - - 14 gave trial testimony in that capacity?

15 BY MR. LONEY: 15 A. A few weeks ago.

16 Q. Okay. Good morning, Ms. Miller. 16 Q. Okay. Do you remember what the case
17  Thank you for taking the time today. 17 was?

18 Just for the record, my name is 18 A. It was a hearing with the Department
19 Steve Loney. I'm an attorney with the ACLU of |19 of State.
20  Pennsylvania, and I represent the plaintiffs in |20 Q. Did that case involve mail-in
21  the 339 case. That's the Pennsylvania State 21  ballote?
22 Conference of the NAACP and all of the other 22 AL No.
23  plaintiffs in that case. 23 Q. Okay. Well, I'm just going to go
24 Have you been deposed before? 24  through a couple of the basics of depositions,
25 A. I have not. 25 some of which you may have heard from your

Page 12| Page 13

1 C. Miller 1 C. Miller

2 counsel. But it's always helpful to make sure 2 over Zoom, but we just ask that you do what you
3 we're on the same page. 3 can to give whoever chimes in a moment to get
4 So we have a Court Repcrter on 4  their objection on the record before you give
5 the Zoom here. Everything we're caying is 5 your answer.

6 being transcribed. So it's immortant for us to | 6 But once the objection is

7 speak as clearly as possible and to avoid 7 stated, you should generally answer the

8 speaking over each other. 8 question posed unless I withdraw the question.
9 And I should ask: Can you hear 9 Does that make sense?

10 me clearly in the room where you're sitting? 10 A. Yes.

11 A.  Yes. 11 Q. The one exception to answering the
12 Q. Okay. And it's important to make 12 question posed is if your counsel objects on
13 sure your responses are verbal, like the one 13 the basis of privilege. So we don't want you
14 you just gave, because the Court Reporter can't |14 to disclose any information covered by the

15 take down gestures or nods and the like. 15 attorney-client privilege, so you should let us
16 Also there are a lot of lawyers |16 hash out any privilege objections before

17 here attending for a lot of different parties, 17 answering my question if you hear one of those
18 including your counsel for the Lancaster board. |18 objections.

19 They have the right to object to |19 If you don't understand a

20 my questions as we go. I've been known to ask |20 question I ask, feel free to let me know. And
21 some questions that trigger some objections 21 I'll do what I can to explain the question or
22  every once in a while. 22  rephrase.

23 So if your lawyer or anybody 23 If you need a break at any time,
24 else on the Zoom starts to speak when I am 24 just say the word. We'll try to take breaks
25 completing a question, it's a little difficult |25 around every hour, maybe a little bit more than
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Page 14 Page 15

1 C. Miller 1 C. Miller

2 that. And I'll do my best to accommodate a 2 A. No.

3  request for a break unless there's a question 3 Q. And, obviously, you all are on a

4 pending. We always ask that the question be 4  computer to link into this Zoom.

5 answered unless we're taking a break for one of | 5 Can you tell me how many screens
6  those privilege objections. 6 you have in front of you?

7 So, with that, can you think of 7 A. Two.

8 any reason why you might not be able to 8 Q. And is there anything other than this
9 understand or respond accurately to any of my 9  Zoom program open on any of those computer
10 questions today? 10 screens?
11 A. No. 11 A. No.
12 - - - 12 Q. Do you have a smartphone with you in
13 (Whereupon, there was an 13 the room?

14 off-the-record discussion.) 14 A. Yes.

15 - - - 15 Q. Okay. So I'm just going to ask that,
16 BY MR. LONEY: 16 while we're on the record -- so other than

17 Q. Okay. Ms. Miller, so I should note 17 during breaks -- that you leave your phone to
18 for the record that this is a remote 18 the side and keco all of the windows, other

19 deposition. We are in separate rooms. 19 than this Zecm screen, closed on your computer
20 It looks like you have 20 while we're on the record.
21 Mr. Zimolong there in the same room with you; 21 Can we agree to that for the
22 is that right? 22 day?
23 A. That's correct. 23 A. Yes.
24 Q. Is there anybody else in that room 24 Q. Okay. So what is your current
25  with you? 25 position?

Page ?2717 Page 17

1 C. Miller 1 C. Miller

2 A. I am the chief clerk and chief 2 Q. And prior to your current role, had

3  registrar of the Lancaster County Board of 3 you ever had any other roles dealing with

4  Elections and Registration Commission. 4 elections?

5 Q. How long have you held -- how long 5 A. I did not.

6 have you had that position? 6 MR. LONEY: I'm going to share

7 A. Two years. 7 my screen and ask that the document I'm

8 Q. What did you do before that? 8 putting up be marked as Exhibit

9 A. I worked for USA Field Hockey as the 9 Lancaster 1.

10 women's team manager. 10 - - -

11 Q. And so you've been in your current 11 (Whereupon, there was an

12 position for two years. 12 off-the-record discussion.)

13 So you were in that position 13 - - -

14 also during the November 2022 general election, |14 MR. LONEY: I'm about to show

15  right? 15 what is in that folder as Tab Number 1.

16 A. Correct. 16 - - -

17 Q. And also during the primary election |17 (Whereupon, Exhibit 1 was marked
18 in the spring of 20227 18 for identification.)

19 A. Correct. 19 - - -

20 0. Prior to your role with the -- strike |20 MR. LONEY: Hopefully I can do
21  that. 21 this correctly.

22 Prior to your current role, did |22 BY MR. LONEY:

23 you ever have any other position with the 23 Q. Ms. Miller, do you see on your screen
24  Lancaster County Board of Elections? 24  right now a document with a court caption and a
25 A. I did not. 25 title Notice of Deposition?
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Page 18 Page 19

1 C. Miller 1 C. Miller

2 A. Yes, I do. 2 the board's behalf?

3 Q. Do you see anything else on that 3 A. I just reviewed the questions with my

4  shared screen? 4 lawyer.

5 A. No. 5 Q. Did you speak with any other -- any

6 Q. So I'm showing you on the screen 6 of the board members in preparation for this

7  what's being marked as Exhibit Lancaster 1. 7  deposition?

8 It's the notice of today's deposition. 8 A. I did not.

9 Have you seen this deposition 9 Q. And you said that you met with your
10 notice before? 10 lawyer. And I don't want to get into what was
11 A. I have. 11  discussed between you and your lawyer, but how
12 Q. And do you understand that you've 12 many times did you meet about this deposition?
13  been designated to testify on behalf of the 13 A.  Once.

14 Lancaster board -- 14 Q And for how long?

15 A. Yes. 15 A. I believe an hour.

16 Q. -- concerning the topics in this 16 Q. Did you review any documents to get

17 deposition notice? 17 ready for this deposition, other than the

18 A. Yes. 18 notice that's up on the screen right now?

19 Q. So I'm going to scroll to the second |19 A. I cid.

20 page, which is a list of topics. 20 Q. What other documents did you review?

21 Did you review these topics 21 A. We reviewed -- I reviewed the

22 before today's deposition? 22 documents that we had submitted previously with

23 A. I did. 23 arswers to questions.

24 Q. And what, if anything, did you do to |24 Q. And we'll go through those in a

25  prepare yourself to speak about these topics on |25 second, but did those also have a -- a court
Page 20 | Page 21

1 C. Miller 1 C. Miller

2 caption on them like this notice of deposition 2  1is being marked as Exhibit Lancaster 2. It's

3  does? 3  the Lancaster board's answers to plaintiffs'

4 A.  Yes. 4  first set of requests for admissions.

5 Q. Did you review any other documents 5 Is this one of the documents you

6 without a court caption on them in preparation 6 reviewed in preparation for your deposition?

7  for this deposition? 7 A. Yes.

8 A. Just any documents that had been sent 8 Q. Did you personally review the

9 over that we would be looking at today. 9 plaintiffs' request for admission before they
10 0. So anything that you reviewed has 10 were submitted in this case on January 20th?

11  been produced to -- in this case? 11 A. Yes.

12 A. From the best of my knowledge, yes. 12 Q. And did you approve the responses

13 MR. LONEY: Okay. Let's take 13  before they were served on the other side?

14 this down and put up -- for the Court 14 A. I did.

15 Reporter's benefit, it's Tab 2. 15 MR. LONEY: 1I'll take that down
16 - - - 16 for now and move on to the next one,

17 (Whereupon, Exhibit 2 was marked |17 which, for the Court Reporter, is Tab 3.
18 for identification.) 18 - - -

19 - - - 19 (Whereupon, Exhibit 3 was marked
20 MR. LONEY: And I'll ask that 20 for identification.)

21 this be marked as Exhibit Lancaster 2. 21 - - -

22 I'1ll share that now. 22 MR. LONEY: And I'll ask that

23  BY MR. LONEY: 23 this be marked as Lancaster 3.

24 Q. So, Ms. Miller, I'm showing on the 24 BY MR. LONEY:

25  screen a document that's been marked as -- or 25 Q. Ms. Miller, I'm showing on the screen
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Page 22 Page 23
1 C. Miller 1 C. Miller
2 a document that is being marked as Lancaster 3. 2 Lancaster 3 down.
3 It's the Lancaster board's answers and 3 I'm going to do one more before
4 objections to the plaintiffs' first set of 4 we get into some more questions.
5 interrogatories. 5 For the Court Reporter's
6 Is this also one of the 6 benefit, this is Tab 4.
7  documents that you reviewed in preparation for 7 - - -
8 your deposition today? 8 (Whereupon, Exhibit 4 was marked
9 A. I did. 9 for identification.)
10 Q. And I'm going to scroll -- please 10 - - -
11 stop me if you feel the need to look at any 11 BY MR. LONEY:
12 part of this document that I'm sort of going 12 Q. Ms. Miller, I'm showing on the screen
13  past quickly, but I'm going to go to the last 13  a document that is being marked as Lancaster 4.
14 page for now, which is a declaration page. 14 It's the Lancaster board's
15 Is that your signature on the 15 answers and objections to plaintiffs' first set
16 declaration page? 16 of requests for production of documents.
17 A. It is. 17 Is this also a document you
18 Q. And did you review the answers to 18 reviewed in preparation for your testimony
19 these interrogatories before they were served 19 today?
20 on January 20th? 20 A. Yes.
21 A.  Yes. 21 Q. And did you review the plaintiffs'
22 Q. And you approved the substance of the |22 requests for production of documents before the
23  answers? 23  Lancaster board responded on January 20th?
24 A. I did. 24 A. Yes.
25 MR. LONEY: I'm taking 25 Q. And did you approve the responses
Page ?447 Page 25
1 C. Miller 1 C. Miller
2 that were served in response to the plaintiffs!' 2 scrolling a bit down to page 3 now where the
3  request for production? 3 Lancaster board responded, notwithstanding the
4 A. I did. 4  objections, that the board "will produce copies
5 Q. So I'm going to -- again, let me know | 5 of the ballots, redacted where appropriate, for
6 if you feel the need to review the full 6 inspection and review pursuant to an acceptable
7  document, but I'm going to jump to Request 7 confidentiality order and other order of the
8  Number 2. 8 Court."
9 Hopefully, you can see me 9 Am I reading that correctly?
10 highlighting that on the screen. 10 A. Yes.
11 So this is a request for copies |11 Q. So were you aware that the board had
12 of the mail ballot return envelopes that were 12  agreed to provide copies of the mail ballot
13 set aside because they either lacked a 13 envelopes at issue pursuant to an acceptable
14  handwritten date or showed a date that the 14  confidentiality order?
15 board deemed to be incorrect. 15 MR. ZIMOLONG: Objection.
16 Do you see the request that I'm |16 That's not what it says.
17 referring to? 17 BY MR. LONEY:
18 A. I do. 18 Q. Did the board not agree to produce
19 MR. ZIMOLONG: Objection to 19 copies of the envelopes pursuant to an
20 form. 20 acceptable confidentiality order?
21 You can answer. 21 MR. ZIMOLONG: Objection. Goes
22 THE WITNESS: I do. 22 to attorney-client work product litigation
23 BY MR. LONEY: 23 strategy.
24 Q. And just below the request is an 24 Don't answer.
25 answer which includes some objections. And 25
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2 BY MR. LONEY: 2 sure exactly what you're asking. I never
3 Q. Are you going to follow your 3 saw -- I've not seen anything or -- or I
4 counsel's instruction not to answer my last 4 should say our board has not shown me

5 question? 5 anything that they would have received.

6 A. I am. 6 BY MR. LONEY:

7 Q. Okay. Are you aware that the 7 Q. Okay. ©So you're not aware that the
8 Lancaster board consented to an acceptable 8 Court entered a confidentiality order in this
9 confidentiality order on February 3rd? 9 case on February 7th? That hasn't been shown
10 MR. ZIMOLONG: Objection. 10 to you?
11 BY MR. LONEY: 11 A. Not to my knowledge.
12 Q. You can answer. 12 Q. Okay. Has the board or have you
13 MR. ZIMOLONG: Calls for 13  prepared envelope copies for production and

14 speculation. 14 inspection in this case?

15 BY MR. LONEY: 15 A. I have not.

16 Q. Are you -- are you aware of that 16 Q. Do you know if anybody has?

17  fact? 17 A. I do not.

18 MR. ZIMOLONG: Objection. Calls |18 Q. Have you or anybody else working for
19 for speculation. There's no acceptable 19 the Lancaster board provided counsel with
20 confidentiality order. 20 copies of the envelopes at issue?
21 BY MR. LONEY: 21 A. We did not.
22 Q. Okay. You can answer. 22 MR. LONEY: All right. So I'll
23 MR. ZIMOLONG: If you understand |23 note for the record that we also have not
24 it. 24 received any requests for envelope copies,
25 THE WITNESS: Yeah. I'm not 25 despite our repeated requests and the
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2  representation in the exhibit marked 2 agreed to produce them pursuant to our

3 Lancaster 4. 3 answer to Request for Production Number 2.

4 So we're going to have to hoid 4 You're wrong.

5 this deposition open and come bacl to 5 MR. LONEY: So can I just --

6 complete it, if necessary, afteir the board 6 instead of your objection --

7  completes its production. 7 MR. ZIMOLONG: No. You can just

8 MR. ZIMOLONG: Well, no. And 8 put something on the record. I'm not

9 we're not -- you can state whatever you 9  speaking objection anything.

10 want for the record. 10 You just went on the record and

11 We're not agreeing to produce 11  stated what you're going to do. And I'm

12  another designee here. 12  stating in response to that. That's not a

13 The answers were served on 13 question. That's a statement. So I can

14  January 20th. It's January -- it's 14 make a statement back.

15 February 13th. You've had these for 15 MR. LONEY: All right. Go for

16 23 days. 16 it.

17 On Friday night -- 17 MR. ZIMOLONG: And what I'm

18 MR. LONEY: We've had the 18 saying is you've misrepresented what this

19 enveloped for 23 days? 19 says. You've made a statement on the

20 MR. ZIMOLONG: You've had the 20 record as if it were a fait accompli.

21  answers for 23 days. 21 Ms. Miller is here as a designee

22 On Friday night you sent an 22 pursuant to Rule 30(b) (6). She's here for

23  email to me stating produce the mail 23  seven hours. You agreed to it. She's not

24  ballot envelopes, which I've never agreed 24 coming back.

25  to produce, because you believed that we 25 There's absolutely nothing wrong
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2 with this answer. You believe it's 2 in Request for Production Number 2.

3 incorrect. You believe that we made 3 MR. ZIMOLONG: I never refused

4  something -- we have produced -- not 4 that. I've objected to it.

5 produced something has been agreed to be 5 MR. LONEY: So can I -- can I

6 produced or there was an unreasonable 6 ask you --

7  objection. 7 MR. ZIMOLONG: No.

8 Well, we can take that up. We 8 MR. LONEY: Can I ask you just

9 can meet and confer about it, and you can 9 for the record --

10 advise the Court if you need it. 10 MR. ZIMOLONG: I'm not going to
11 But to say here today, 11  have a deposition where you state
12  February 13th, after having these answers 12  something on the record because you heard
13 for 23 days, that you're going to bring 13  they refused to produce --
14  her back because you don't think the 14 MR. LONEY: Okay. So --
15 production is full or complete, that 15 MR. ZIMOLONG: The answer is
16 doesn't work -- it doesn't work that way. 16 on -- the answer is on the screen before
17 So I'll let you keep continuing 17 you. Okay?
18 your questioning. 18 MR. LONEY: Correct. And it
19 MR. LONEY: Okay. So -- just so 19 says --
20 that we're all clear, what I'm putting on 20 MR. ZIMOLONG: The proper way --
21  the record now is a reservation of rights 21  and if vou had a problem with that, up
22 to hold this deposition open and also to 22 until any of the previous 23 days, you
23 file a motion to compel now that I'm 23 cculd have met and conferred with me about
24  hearing Lancaster County is now refusing 24  that. Perhaps we could have broached that
25  to produce the envelope copies requested 25 impasse. Perhaps we couldn't.
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2 So now you're in a deposition, 2 it.

3 and you're making a statement that we're 3 MR. LONEY: I didn't.

4  refusing to produce it. 4 MR. ZIMOLONG: Yeah, you agreed.

5 I have a difference of crinion. 5 MR. LONEY: Can we stop making

6 MR. LONEY: Are you? 6 speeches on the record? Can we do that?

7 MR. ZIMOLONG: What's that? 7 MR. ZIMOLONG: You started it.

8 MR. LONEY: Are you refusing to 8 MR. LONEY: Okay.

9 produce them? 9 MR. ZIMOLONG: I will be happy
10 MR. ZIMOLONG: Yeah. We have an 10 for you to continue with your questioning.
11  objection to producing them. 11 MR. LONEY: So --

12 MR. LONEY: Okay. So you're 12 MR. ZIMOLONG: This colloquy is
13  refusing -- 13 a statement. And if you're going to make
14 MR. ZIMOLONG: As stated in the 14 statements on the record and make

15 request for production, we have an -- 15 misrepresentations on the record, I'm

16 Lancaster County Board of Elections has a 16 going to make statements back.

17 objection, as we've told you repeatedly. 17 MR. LONEY: Okay.

18 Not us, not just us, Mr. Loney. 18 MR. ZIMOLONG: So if you want to
19 Multiple counties have an objection to it. 19 continue with your questioning, you're

20 As we told you, when we were 20 free. I haven't interrupted your

21 negotiating the confidentiality order, we 21 questioning at all.

22 have an objection to it. As we told you 22 MR. LONEY: Okay.

23 in negotiating the confidentiality order, 23 MR. ZIMOLONG: But you started
24 it didn't alleviate our objection. 24 making a statement on the record, and now
25 You agreed to it. You agreed to 25 you don't like that I'm making a statement
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2 back. 2 my questioning.

3 So would you like to question 3 MR. ZIMOLONG: Well, you have

4  the witness, Mr. Loney? 4 misrepresented it, but I'll let you --

5 MR. LONEY: Okay. So I'm going 5 I'1l let you continue.

6 to question the witness subject to our 6 MR. LONEY: Okay. So I'm going
7 ongoing objection to the refusal to 7 to take the document production responses
8 produce these envelopes. 8 off the screen and go back to the

9 And just to make sure there are 9 interrogatory responses, which are Exhibit
10 no open misstatements on the record, we 10 Lancaster 3.

11  did meet and confer after receiving a 11  BY MR. LONEY:

12 response on January 20th. We engaged in 12 Q. And I have jumped here, Ms. Miller,
13 lengthy meet-and-confers about an 13  to Interrogatory Number 14.

14  acceptable confidentiality order. One was 14 Do you see that on your -- on
15 entered, six days ago, and we are awaiting 15 your screen?

16 the production that we asked for. 16 A. I do.

17 Now, given that you're not 17 Q. And, again, if you feel the need to
18 providing it and you are standing on an 18 flip through this and look at anything else to
19 objection, despite the entry of a 19 contextualize your answer, let me know. But,
20 confidentiality order, I'm noting for the 20 otherwise, I'm just going to ask about Question
21  record that we may go to the Court. 21  Number 14 for a moment.
22 There's no misrepresentation of 22 So plaintiffs' interrogatory
23  any of that. I'm telling you what we may 23  reads: "Do you contend that the handwritten
24  do after this. 24 . date is material in determining whether a
25 Now, I'm going to continue with 25 ballot" -- "a mail ballot voter is qualified to
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2 vote in the election in which they have cast a 2 Q. And the date written on the envelope
3 ballot?" If so, what is the basis for that 3 doesn't tell you whether the voter is or has

4 contention?" 4 been a U.S. citizen for at least a month,

5 Did I read that coxrrectly? 5 right?

6 A. You did. 6 A. Correct.

7 Q. And can you take a moment to read 7 Q. And the date written on the envelope
8 over the Lancaster board's response? 8 doesn't tell you whether the voter has resided
9 A. Yeah, I will. 9 in Lancaster County for at least 30 days, does
10 Q. Let me know when you're finished 10 ite

11  reading. 11 A. Correct.

12 A.  Okay. 12 Q. And it also doesn't tell you whether
13 Q. So the response that you just read, 13  the person voting is incarcerated on a felony
14  you reviewed that and approved it before it was |14  conviction, right?

15 served in this case, right? 15 A. Correct.

16 A.  Yes. 16 Q. For all of those other things I just
17 Q. And so you agree, in the first 17 went through -- citizenship, age, residence in
18 instance, looking at the first line of the 18 the county, whether the person is

19 response, that the dates written on envelopes 19 incarcerated -- the Lancaster board has other
20 are not material to the question of whether a 20 methods of confirming all of those things that
21 person is qualified to vote? 21  are relevant to qualification, right? You
22 The date written on the 22 don't need the -- the -- the date on the
23  envelope, for example, doesn't tell you whether |23  envelope?
24  the person is over 18 years old, right? 24 MR. ZIMOLONG: Objection to
25 A. Correct. 25 form.
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2 You can answer. 2 Do I have that right?

3 THE WITNESS: That is correct. 3 A. Correct.

4 BY MR. LONEY: 4 Q. And that's the only way a

5 0. But it's the Lancaster board's 5 voter-written date is relevant to whether the

6 position that -- and looking again at 6 vote is counted, right, to determine if the

7  Interrogatory Number 14 -- that the date is, 7  voter complied with that requirement to date

8 nevertheless, material in determining whether 8 and sign?

9 the ballot was cast in compliance with the 9 MR. ZIMOLONG: Objection to

10 election code; is that right? 10 form.

11 A. That is correct. 11 You can answer.

12 Q. Okay. So can you help me understand |12 THE WITNESS: We use that date.
13 how that is? 13 We follow the court order, if there is

14 Is it because the voter who 14 one, for that election to give us the date
15 didn't write the correct date next to their 15 range and if there is a date there at all.
16 signature didn't comply with the election code |16 BY MR. LONEY:

17 and its requirement to sign and date the outer |17 Q. Right. If they don't include the

18 envelope? 18 date, it's a noncompliant vote, based on the

19 A. Correct. The election code says that |19 most recent court order. And if they did
20 it must be dated, and so we are looking to see |20 provide a date within a particular range, it's
21  if there is a date or not to determine whether |21 a compliant vote.
22 we can open to count the ballot or not. 22 Do I have that right?
23 Q. Okay. So you've used the date or the |23 A. That is correct.
24 absence of a date to determine whether the 24 Q. And that's -- that's the end of the
25  voter complied with the dating requirements. 25 analysis of the date, from the Lancaster
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2  board's perspective; is that right? 2 Can you help me square that with
3 A. Correct. 3  the first sentence from the interrogatory

4 Q. Okay. So I'm going to flip back to 4  response we just saw that said the handwritten
5 Exhibit Lancaster 2, which is the vequests for 5 date is not material to determining whether a

6 admission. 6 mail ballots voter is qualified to vote?

7 Do you have that on your screen 7 MR. ZIMOLONG: Objection to

8 now? 8 form.

9 A. I do. 9 You can answer.

10 Q. And I'm going to focus on the first 10 THE WITNESS: We have not used
11  one, Request for Admission Number 1, on that 11 it to determine someone's eligibility.

12 first page. 12 BY MR. LONEY:

13 The request is -- or the 13 Q. Okay. So the board's only basis for
14  statement that we've asked the counties to 14  denying this request is -- this overlaps with
15 admit is: "You have never used or referred to 15 Interrogatory 14.

16 the date handwritten on the outer envelope 16 Am I right that Interrogatory 14
17 containing a mail ballot for any purpose 17 tells us how the Lancaster board uses the date
18 related to determining or confirming the mail 18 on the envelopes?

19 Dballot voter's eligibility (that is, their age, |19 A. Correct.

20 citizenship, county, and duration of residence 20 MR. ZIMOLONG: Go ahead.

21 and felony status)." 21 THE WITNESS: Correct.

22 Did I read that correctly? 22 BY MR. LONEY:

23 A. Yes. 23 Q. Is there anything else -- any other
24 Q. And the Lancaster board replied to 24 way in which the date is relevant to the

25  that with one word, simply saying "Denied." 25 board's decision whether to open and canvas the
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2 mail ballot inside an envelope other than what 2 MR. ZIMOLONG: Objection to

3  we've already discussed and what's in these 3 form.

4 written responses? 4 You can answer.

5 A. There is not. 5 THE WITNESS: Yes. The scanners
6 MR. LONEY: I'm going to stop 6 will not scan it.

7 sharing this. 7 BY MR. LONEY:

8 BY MR. LONEY: 8 Q. But did the Lancaster board

9 Q. So if we're talking about what -- the | 9 disqualify any ballots for using a color ink

10 election code requirement that the envelope be 10 other than black, blue, or blue-black?

11 signed and dated, does Lancaster County or the 11 A. Not that I can think of.

12 Lancaster County Board of Elections take the 12 Q. Let's say the legislature added a

13 same position with respect to any provision in |13  provision to the election code requiring every
14  the election code? If the code requires it, 14 voter to write the name of their first pet or
15 then you require it to count the vote? 15 their mother's maiden name on a return

16 A. Yes. 16 envelope.

17 Q. Would that include the requirement to |17 Would the mother's maiden name
18 use blue, black, or blue-black ink in fountain 18 be material to whether the ballot is eligible
19 pen or ballpoint pen or black lead pencil or 19 to be countec, in your view?
20 indelible pencil to mark a ballot? 20 MR. ZIMOLONG: Objection to
21 A.  Yes. 21 form. Calls for speculation.
22 Q. So that requirement for the -- either |22 THE WITNESS: Yeah, I mean, in
23  using pencil or a particular color ink is on 23 my opinion, there's -- I don't know that
24  the same level, from your perspective, as the 24 that would ever happen. But if there was
25 date requirement? 25 a court order requiring it, we would be --
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2 we would have to follow it. 2  outer envelope, then Lancaster County did not

3 BY MR. LONEY: 3 count their ballot.

4 Q. And if there's a requirement in the 4 Is that -- do I understand that
5 election code, and the Court says tollow it, 5 correctly?

6 that says every voter has to draw a 6 A. That is correct.

7  self-portrait on their return envelope on their | 7 Q. And if a voter returned a ballot with
8 mail ballot, would drawing the self-portrait be | 8 a handwritten date that was outside of the

9 material as to whether the ballot is eligible 9 range defined by the Pennsylvania Supreme

10 to be counted? 10 Court, again, Lancaster board did not count

11 MR. ZIMOLONG: Objection. Calls |11 that ballot?

12 for improper opinion testimony. Also 12 A. That is correct.

13 beyond the scope of the Rule 30(b) (6) 13 Q. I'm going to put back up the

14 notice. 14  interrogatories, which is Exhibit Lancaster 3.
15 BY MR. LONEY: 15 And I'm going to jump to page 3 and the answer
16 Q. You can answer. 16 to Interrogatory Number 2.

17 A. If there was a court order that we 17 Do you see that Interrogatory
18 were to follow that said it, we would have to 18 Number 2 on your screen?

19 follow it. 19 A. I do.
20 0. So I'll get back to the facts in this |20 0. So in response to Interrogatory
21 case. 21 Number 2, the Lancaster board offered some
22 So you agree that, if a voter 22 objections and then, after that, stated that
23 returns a ballot or returned a ballot in 23 the Lancaster board "set aside 232 mail ballots
24 connection with the November 2022 election 24  under the orders of the Supreme Court of
25 without a handwritten date on it at all on the |25 Pennsylvania dated November 1lst and
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2 November 5th, 2022, and the guidance of the 2 Q. And I'll ask the other way.

3 secretary of state." 3 Do you know how many of those

4 Did I read that correctly? 4  were set aside because they had something

5 I think I might have missed the 5 written in the date line that was deemed

6 word "respectively" in there. 6  incorrect?

7 A. Yes, that is correct. 7 A. Off the top of my head, I do not

8 Sorry. I was just trying to 8  know.

9 find it. 9 Q. But if we had those -- copies of the
10 Q. Yeah. And to your knowledge, is that |10 ballot envelopes, we could see for ourselves,
11 number correct, 232? Was that the total number |11 right?

12  of mail ballots envelopes set aside by the 12 A. Correct.
13 Lancaster board in the November 2022 election? 13 Q. Do you have a sense for what the --
14 A. That had to do with this Supreme 14 so I don't want you to guess. I'd like you to
15 Court order, ves. 15 estimate, if you can, based on your knowledge
16 Q. Okay. Thanks for that clarification. |16 of the -- of the numbers you've seen.
17 And that includes both the 17 Do you think it was -- more than
18 envelopes received with no handwritten date and |18 200 of those 232 were completely undated?
19 envelopes with -- received with something 19 A. No.
20 written in the date line but it was deemed 20 Q. Was it the majority?
21  incorrect; is that right? 21 A It was approximately 50 percent.
22 A. Correct. 22 MR. LONEY: Okay. I'm going to
23 Q. Of those 232, how many were set aside |23 ask the Court Reporter to mark as Exhibit
24  because they had no voter-written date at all? 24 Lancaster 5 the document I previously sent
25 A. Off the top of my head, I don't know. |25 as Tab 5.
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2 - - - 2 - - -

3 (Whereupon, Exhibit 5 was marked 3 (Whereupon, Exhibit 6 was marked

4 for identification.) 4 for identification.)

5 - - - 5 - - -

6 MR. LONEY: I'll schare that on 6 MR. LONEY: I'll share that now.

7 my SCreen now. 7 BY MR. LONEY:

8 BY MR. LONEY: 8 Q. Ms. Miller, do you see on your screen

9 Q. Ms. Miller, do you have on your 9 another Supreme Court of Pennsylvania document
10 screen a Supreme Court of Pennsylvania document |10 with a caption starting "David Ball"?

11 with a caption starting "David Ball"? 11 A. I do.

12 A. I do. 12 Q. So this document on your screen is
13 Q. Okay. So this is being marked as 13  being marked as Exhibit Lancaster 6. It is a
14  Exhibit Lancaster 5. It's a November 1st, 14 November 5th, 2022, supplemental order of the
15 2022, per curiam order of the Pennsylvania 15 Pennsylvania Supreme Court in Ball versus

16  Supreme Court in Ball versus Chapman, Case 16 Chapman, same case number as Exhibit 5.

17  Number 102 MM 2022. 17 Is this the November 5th order
18 And my only question on this, 18 you referenced in response to Interrogatory

19 Ms. Miller: Is this the November 1lst order you |19  Number 2°?

20 referenced in response to Interrogatory 20 A. Yes.

21 Number 27 21 Q. Prior to these orders from the

22 A. Yes. 22 Pennsylvania Supreme Court, the secretary of
23 MR. LONEY: I'll ask the Court 23 state had instructed county boards to open and
24 Reporter to mark as Lancaster 6 Tab 24  canvass ballots received in envelopes without a
25 Number 6 in the folder I sent. 25 handwritten date on them, right?
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2 A. Correct. 2 anybody that their ballot was going to be set
3 Q. And the Lancaster board was going to 3 aside on this basis?

4 follow that guidance had the Supreme Court not 4 A. No.

5 weighed in in November; is that right? 5 Q. If anybody had separately learned,

6 A. That is correct. 6 you know, by reading the news or following the
7 Q. In other words, had these orders not 7 secretary of state's website, if they had

8 come in the week before the election, Lancaster 8  separately learned that this issue had come up,
9  board would have canvassed and opened the mail 9 could they have come in and cast a provisional
10 ballot envelopes received without a handwritten |10 ballot on Election Day if they chose to do so?
11  date on them? 11 MR. ZIMOLONG: Objection. Asks
12 A. Correct. 12 the witness to guess.

13 Q. And when these orders came out, did 13 BY MR. LONEY:

14 the Lancaster board give anyone the opportunity | 14 Q. Do you know whether that was an

15 to -- strike that. 15 option?

16 When the orders came out, did 16 A. Any voter could vote a provisional
17 the Lancaster board notify Lancaster County 17 ballot on Election Day at their precinct.

18 voters of this change in approach? 18 - - -

19 A. We did not. 19 (Stenographer clarification.)
20 Q. Did the Lancaster board give anybody |20 - - -
21  the opportunity to correct any problems with 21  BY MR. LONEY:
22 the missing or incorrect dates on their mail 22 . Do you know if anybody, in fact, cast
23 ballot envelopes? 23  a provisional ballot who also had their prior
24 A. No. 24  attempt at voting by mail set aside based on
25 Q. Did the Lancaster board notify 25 the Supreme Court's orders in Ball?
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2 A. No, not that I can remember. 2 aside?

3 Q. No, you don't know one way or the 3 A. Correct.

4 other? Or, no, that didn't happen? 4 Q. And if somebody wrote September 20th,
5 A. I am not sure. 5 2022, and everything else appeared in order,

6 Q. Okay. So I'm going to turn back to 6  that would have been in compliance with the

7  Exhibit Lancaster 6, the November 5th order. 7 election code, as interpreted by the

8 Spanning the first and second 8 Pennsylvania Supreme Court, and so the

9 page, the Supreme Court stated that for the 9 Lancaster board would have opened that envelope
10 purposes of the November 8th, 2022, general 10 and canvassed the ballot?

11  election, incorrectly dated ballots or -- 11 A. If the date was withinside what the
12 strike that -- incorrectly dated outer 12 order gave us, yes, we would have counted it.
13  envelopes are those with dates that fall 13 Q. Including September 20th, in

14  outside the date range of September 19th, 2022, |14 particular?

15 through November 8th, 2022. 15 A. I believe the order was from the 19th
16 Did I read that correctly? 16  through the 8th. So the 20th would have been
17 A. Yes, for mail ballots. 17 included.

18 Q. So if somebody -- strike that. 18 Q. So am I correct, though, that

19 And is this the instruction that |19 Lancaster County did not even start issuing

20  the Lancaster board followed in connection with |20 mail ballot packets until September 26th?

21 mail ballots submitted in the 2022 election? 21 A. Correct.

22 A. Yes. 22 Q. So nobody could have actually been
23 0. So if somebody wrote a date on their |23  signing that envelope as early as

24 mail ballot envelope that preceded 24 September 20th?

25  November 19th, 2022, you would have set it 25 A. Correct.

TSG Reporting - Worldwide

877—702—9580R017O




Page 54 Page 55

1 C. Miller 1 C. Miller

2 Q. But if they wrote "September 20th, 2 A. I don't remember. I believe we would
3 2022," the envelope would not have been set 3 have set those aside as it was not a full date.
4  aside on the basis of the Ball order? 4 Q. Okay. But the entire month of

5 A. Correct. 5 October is within the range provided by the

6 Q. If somebody wrote a date after 6  Supreme Court, right?

7 November 8th, 2022, you also would have set 7 A. Correct.

8 that aside pursuant to the court order? 8 Q. But if they said "October 2022," you
9 A. Correct. Except for a military 9 still would have set that aside?

10 ballot was a different deadline. 10 A. I don't remember that we had anything
11 Q. And what was the military ballot 11  like that to actually have looked at. Those

12  deadline? 12  would have just been set aside to look at at

13 A. The military -- sorry. 13 the canvassing, and then a decision would have
14 Military ballots are due back to |14  Dbeen made.

15 county boards of elections one week 15 Q. Okay. And if we could look at the

16 postelection. So this past election would have |16 copies of the mail ballot envelopes, we might
17  been November 15th. 17 find some in there that say "October 2022"?

18 Q. Okay. So if a military ballot voter |18 A. I don't know off the top of my head.
19 got their ballot back by November 15th but 19 Q. What about if somebody wrote the
20 wrote a date on the envelope that postdated 20 month and day that was between September 19th
21 November 15th, that would have been set aside? 21 and Noverber 8th but didn't write a year?
22 A. Yes, that would have been set aside. 22 So if somebody just wrote
23 Q. What about somebody who wrote 23 "(ctober 1st" with no year, would you have set
24 "October 2022" but didn't provide the exact 24  that aside?
25  day? 25 A. Yes.
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2 Q. Why? Didn't that person date ths= 2 voter has to write the year or, as you put it,
3  envelope, and isn't October 1st in the ‘range? 3 the full date?

4 A. Again, that would have been set aside | 4 MR. ZIMOLONG: Objection to

5 to be looked at at the canvass as rart of the 5 form. Calls for speculation.

6 election. 6 THE WITNESS: I would need to

7 I do not believe that we had any 7 see one in front of me to look at how we

8 1like that, though. So I would be speculating 8 have it.

9 what we would have done. 9 BY MR. LONEY:

10 Q. Okay. And all of the -- just so I'm |10 Q. But sitting here right now, you don't
11  clear, all of the ballots at issue in this case |11 recall whether it says full date, month, day,
12 were submitted for the 2022 general election, 12 year?

13 right? 13 A. I believe that it does, but I would
14 A. Correct. 14  just need to see one to confirm that.

15 Q. And you know for sure that nobody 15 Q. Now, the November 5th supplemental

16 submitting any of these ballots filled them out |16 order of the Supreme Court said the envelopes
17 earlier in the year than September 26th because |17 could be dated through November 8th, 2022.

18 that's when you first started issuing the 18 Did the Lancaster board apply

19 ballot packages, right? 19 that literally to mean, if somebody wrote

20 A. Military ballots are different from 20 "November 8th, 2022," that was within the range
21  that. But all normal mail-in or absentee 21  because it's through November 8th and that

22 ballots, that is correct. 22 ballot would be counted?

23 Q. Will you agree with me that the date |23 A. Yes.

24 line on the voter declaration on the return 24 Q. And we're only talking about

25 envelope doesn't actually specify that the 25 envelopes that were received by 8:00 p.m. on
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2 Election Day, right, leaving aside what -- the 2 notice.

3  qualification you gave earlier about military 3 She's here as a fact witness.

4  votes? 4 You're getting into opinion testimony.

5 A. Correct. 5 You can answer to the extent you
6 Q. Now, if an envelope comes in with a 6 understand it.

7 postmark on it, you know that it was mailed and | 7 BY MR. LONEY:

8 not placed in a drop box by the voter, right? 8 Q. Do you understand my question?

9 A. Correct. 9 A. I do.

10 Q. And we know -- would you agree with 10 We do work with our local postal
11 me that any ballot received through the U.S. 11  service, and they do deliver on Election Day.
12 mail by 8:00 p.m. on Election Day must have 12 Multiple carriers come in. So there is a

13  been placed in a mailbox sometime before 13 chance that, if someone put one in a mailbox on
14 Election Day? 14 the 8th, we would still receive it on the 8th.
15 MR. ZIMOLONG: Objection to 15 Q. Fair enough.

16 form. 16 So the Lancaster board didn't do
17 You can answer. 17 anything to evaluate when somebody put

18 THE WITNESS: Correct. 18 "November 8th, 2022," on their mail-in envelope
19 BY MR. LONEY: 19 to see whether they could have actually signed
20 Q. Which must mean that anybody who 20 it on the same day?
21 mailed their ballot in time for it to be 21 A. I'm not sure I understand that
22 received on November 8th could not have been 22 question.
23  signing the envelope on November 8th? 23 Q. I'11 ask a different question.
24 MR. ZIMOLONG: Objection. 24 If the date showing on the outer
25 Beyond the scope of the Rule 30(b) (6) 25 envelope was November 8th, 2022, and everything
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2  else appeared to be in order, the Lancaste:x 2 after November 8th, regardless of what they

3 board would have counted it, period, full stop, 3 wrote on the envelope, right?

4  right? There's no further evaluation as to 4 A. Correct.

5 whether or not the person signed it on 5 Q. But pursuant to the court order, you
6  November 8th? 6 still would have set aside any envelope where

7 MR. ZIMOLONG: . Objection to 7  the voter wrote a date that falls after

8 form. 8 November 8th, 2022, even if it was received by
9 THE WITNESS: As long as it was 9 8:00 p.m. on Election Day, right?

10 received by 8:00 p.m. on Election Day. 10 A. Correct.

11 BY MR. LONEY: 11 Q. And that's because you're

12 Q. And because that's what the Supreme 12 following -- strictly following the court

13 Court instructed, not because you're using the 13 order, not because you're using the

14  voter-written date to make a determination as 14  voter-written date to determine when the voter
15 to when the voter actually signed their 15 actually filled out the ballot, right?

16 envelope, right? 16 A. Correct.

17 A. Correct. We would not know that. 17 Q. What about envelopes received after
18 Q. Let's talk a bit about dates falling |18 Election Day?

19 after November 8th, and I'm going to limit 19 Leaving aside for a second the
20 these questions to domestic mail-in ballots, 20 date issue on what's written on the envelope,
21 right. So leaving aside the military ballots 21  what does the Lancaster board do with mail

22 that might have come in by the 15th. 22  ballots received after Election Day?

23 If you receive an envelope by 23 A. They are time-stamped in to show when
24  8:00 p.m. on Election Day, you know for a fact |24 we received them, and then they are set aside
25  that the voter didn't £ill out their ballot 25 and not -- and not counted.
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2 Q. And they're set aside and not counted | 2  September 19th, right?

3  regardless of the date the voter writes on 3 A. Correct.

4  them, right? 4 Q. So even if somebody wrote "9/1/2022"
5 A. Correct. 5 on their envelope, you knew for a fact they

6 Q. So if the voter doesn't get their 6 could not have actually tried to vote using

7 mail ballot to the board by 8:00p.m. 7  this paperwork on 9/1/20227?

8 on Election Day, they couldn't possibly get 8 A. Correct.

9 their late vote counted by backdating the 9 Q. But you would have set aside that

10 signature on the envelope, right? 10 envelope anyway because that's what the Supreme
11 A. Correct. 11 Court instructed, right?

12 Q. So whether or not you receive a 12 A. For mail ballots, yes. BAbsentees had
13  ballot before 8:00 p.m. on Election Day has 13 a different date range.

14 nothing to do with whether the voter wrote 14 Q. Do you know what the date range was
15 "November 8th, 2022," or some earlier date on 15 for absentee?

16 the envelope? 16 A. August 30th through November 8th.

17 A. Correct. 17 Q. And so I can put up the document

18 Q. Now, going to the other end of the 18 again, but I just read it. And good memory;
19 timeline, envelopes dated before 19 that's exactly what the document said in the
20  September 19th, 2022. Again, I'll focus on 20 next part. ‘It wasn't intended to be a memory
21 domestic mail ballots, leaving aside the 21 test.
22 military ballots. 22 But it said August 30th, 2022,
23 There is no way anybody in 23 trrough November 8th, 2022, and did not set
24  Lancaster County could have actually filled out |24 « forth a different deadline for military
25  the 2022 general election paperwork before 25 ballots, right?
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2 A. Military ballots are absentee 2 So, for example, some people who
3  ballots. 3  wish to indicate November 4th might write

4 Q. So the Pennsylvania Suprema Court 4 4/11 instead of 11/47

5 said on November 5th, 2022, that arn incorrectly 5 MR. ZIMOLONG: Objection to

6 dated outer envelope for absentee ballots would 6 form.

7 be one with a date falling cutside the range of | 7 You can answer.

8 August 30th, 2022, through November 8th, 2022. 8 BY MR. LONEY:

9 But you still would have counted | 9 Q. Is that something you're aware of

10 a military absentee ballot received and dated 10 people doing out in the world?

11  up through November 15th? 11 MR. ZIMOLONG: Calls for

12 A. Received by the 15th. It still would |12 speculation as to what people out in the
13  have to be dated by the 8th. 13 world do.

14 Q.  Understood. 14 THE WITNESS: If somebody did,
15 So if you receive a military 15 we -- yes. I mean, I'm sure that

16  absentee ballot on November 14th, that met the 16 happened. But that would be seen as

17 submission deadline; but if the date the voter 17 month, date, year in our office.

18 wrote on that envelope was November 9th, you 18 BY MR. LONEY:

19 would have set it aside pursuant to the court 19 Q. So your office would not have done
20  order? 20 anything to evaluate whether flipping the day
21 A. Correct. 21 and the month in the order would have actually
22 Q. Got it. 22  cured a problem? You just did not count it if
23 Would the same thing be true of |23 it didn't hit the range, assuming everybody is
24  people who might have flipped the day and the 24  writing month then day then year?

25 month in their -- in how they write their date? |25 A.  Correct.
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2 MR. LONEY: I think now would be 2 my next line of questioning, I'm using a

3 a good time to take five minutes before I 3 couple of examples from Dauphin County's

4 get into the next stretch. 4 production because we don't have any

5 Can we go off the record. 5 produced by Lancaster County. And Dauphin
6 - - - 6 is a neighboring county to Lancaster that
7 (Whereupon, a short recess was 7 redacted all of the personal identifying

8 taken.) 8 information of any voter on any of these

9 - - - 9 envelopes.

10 MR. LONEY: Ms. Miller, I'm 10 I understand that the plaintiffs
11 going to show the next exhibit and ask the |11 in the 340 case have also received the

12 Court Reporter to mark Tab 7 as Exhibit 12 same production pursuant to protective

13 Lancaster 7. 13 order.

14 - - - 14 BY MR. LONEY:

15 (Whereupon, Exhibit 7 was marked |15 Q. So this Exhibit Number 7,

16 for identification.) 16 Lancaster 7, does this show the same

17 - - - 17 declaration form that voters in Lancaster

18 MR. LONEY: I'm sharing my 18 County would have gotten for the 2022 general
19 screen now. 19 election?
20 BY MR. LONEY: 20 A. T would need to see one of ours with
21 Q. Ms. Miller, do you see on the screen 21 it to cenfirm, but it looks similar.
22 a mail-in ballot envelope sample? 22 ().  You don't see anything on here
23 A. I do, vyes. 23 that -- other than the markings at the very
24 MR. LONEY: Okay. And for the 24  pottom for this case, you don't see anything on
25 record, I'll note that, in order to orient |25 here that would distinguish it, as you sit here
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2 right now, from what Lancaster County votexs 2 Q. Okay. So we would need to see one of
3 got? 3  the Lancaster envelopes to know whether there's
4 A. Again, I would have to see curs 4 a month, day, year requirement?

5 directly next to it in order to conpare. 5 A. Correct.

6 Q. Okay. Well, this exhibit shows a 6 Q. Also, in Exhibit Lancaster 7, there

7 date line. It says "today's date" and, in 7 is a date stamp -- date and time stamp near the
8 parentheses, "required." 8 top. I've just highlighted it.

9 Do you see where I'm looking? 9 Do you see that?

10 A. I do. 10 A. Yes.

11 Q. And there's nothing there that 11 Q. Did the Lancaster board also apply a
12 requires -- to our earlier conversation -- 12 date stamp to incoming mail ballot envelopes?
13 requires that month, day, and year be provided 13 A. Yes.

14 in that order, is there? 14 Q. And the date stamp on the return

15 MR. ZIMOLONG: Objection to 15 envelope stamped by the Lancaster board would
16 form. 16 reflect the day the envelope was received by

17 You can answer. 17 the board, right?

18 THE WITNESS: Not for Dauphin 18 A. Correct.

19 County. But, again, I would need to see 19 Q. So if the date stamp applied by the
20 Lancaster's county next to it. 20 Lancaster board was before 8:00 p.m. on 1/8/22,
21  BY MR. LONEY: 21  that envelope was received in time under the
22 Q. Do the counties have different forms 22 election code, right?
23 for these declarations and outer envelopes 23 A. Correct.
24  within the Commonwealth of Pennsylvania? 24 Q. Now, looking specifically at the
25 A. Yes. 25  document marked Lancaster 7, there's a
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2 handwritten date on this envelope that reads 2 you would look at this 2012 date to determine

3 "11/7/2012." 3 when the voter actually filled out their

4 Do you see that? 4  ballot, right?

5 A. I do. 5 A. We would have been following the

6 Q. Now, if this were received in 6 order from the Court.

7  Lancaster County, it couldn't possibly be 7 Q. But you wouldn't have viewed this

8  somebody who actually tried to vote in 2012, 8 2012 date as any indication that somebody was

9 right? 9 attempting to mark their ballot outside of the
10 A. Correct. 10 allowable date, right?

11 Q. And nobody -- none of us knew that 11 A. I'm not sure I completely understand
12 Dr. Oz was running for Senate in 2012. 12  that question.

13 So had you received an envelope |13 0. I'1l ask a different question.

14 in Lancaster County where somebody, similarly, 14 Does it matter to the Lancaster
15 wrote "2012" as the year instead of "2022," 15 County board whether somebody was actually

16 would that have indicated to you that the voter |16 marking their ballot within the date range if
17 was engaging in any sort of fraud? 17 they got the wrong date on the envelope?

18 A. Not fraud. 18 VR. ZIMOLONG: Objection to

19 Q. But you would have set aside this 19 form.
20 vote because it's incorrectly dated because it 20 To the extent you understand the
21  falls outside the date range ordered by the 21 question.
22 Supreme Court, right? 22 THE WITNESS: Yeah, I -- can you
23 A. Correct. 23 rephrase that.
24 Q. And that's because you were following |24 - BY MR. LONEY:
25 the Supreme Court's instructions, not because 25 Q. Sure. If somebody -- strike that.
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2 If the stamp on the envelor= 2 voted after November 8th if you stamped the

3 indicates the mail ballot was received 1a time, 3 envelope "received" on or before November 8th,
4 right -- so the stamp is on or before 4  right?

5 November 8th, right? 5 A. Correct.

6 A. Yes. 6 Q. So in those situations, does any of

7 Q. And you know that nobody voted before 7 that matter once you see that somebody

8  September 26th, 2022, because nobody could have 8 mistakenly put "2012" instead of "2022" on

9 gotten the mail ballot forms before that, 9 their envelope?

10 right, in Lancaster County? 10 A. For this election, it did not because
11 A. Correct. 11  the Supreme Court order gave us date ranges to
12 Q. And so you know everybody who 12  use.

13  submitted one of these envelopes between the 13 MR. LONEY: I'm going to ask the
14  time you issued the mail ballot packages and 14 Court Reporter to mark the next exhibit,
15 the November 8th stamp voted -- actually filled |15 which is Tab 8, as Lancaster 8.

16 out their envelope during that window, right? 16 - - -

17 MR. ZIMOLONG: Objection to 17 (Whereupon, Exhibit 8 was marked
18 form. Calls for speculation. 18 for identification.)

19 THE WITNESS: One would have to 19 - - -

20 assume that. 20 MR. LONEY: Share that on my

21 BY MR. LONEY: 21 screen.

22 Q. I mean, there's no way they could 22 BY MR. LONEY:

23 have voted before September 26th, right? 23 Q. This is another example from Dauphin
24 A. Correct. 24 County.

25 Q. And there's no way they could have 25 Do you have another mail ballot
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2  envelope sample up on your screen? 2 they would have set this aside based on what

3 A. I do. 3  appears on the face of the envelope, right?

4 Q. And there's also a stamp on this 4 MR. ZIMOLONG: Objection to

5 example near the top, similar to the date 5 form.

6  stamps that the Lancaster board applied when it 6 You can answer.

7  received incoming mail ballots, right? 7 THE WITNESS: Yes. We take the
8 A. Correct. 8 date that is written by the voter.

9 Q. And there's also a handwritten date 9 BY MR. LONEY:

10 on this envelope that reads "1/1/22," right? 10 Q. And that's, again, because that's

11 A. Correct. 11  what the Supreme Court instructed you to do,

12 Q. And just like the last example, we 12 not because you would look at a January date

13  know nobody filled out a mail-in ballot for the |13 and think that the person actually tried to

14 November '22 election as early as New Year's 14  vote in January, right?

15 Day 2022, right? 15 A. Correct.

16 A. Correct. 16 MR. LONEY: I'm going to ask the
17 Q. But if the person had just put an 17 Court Reporter to mark the next one, which
18 extra 1 in front of the 1 that's currently 18 is Tab 9, as Exhibit Lancaster 9.

19 there for the month so that it would read 19 - - -
20 11/1/22 instead of 1/1/22, that would have been |20 (Whereupon, Exhibit 9 was marked
21  in compliance with the dating rule, right? 21 for identification.)
22 A. If it said 11/1, yes. 22 - - -
23 Q. Right. So if the Lancaster board 23 MR. LONEY: 1I'll share that up
24 didn't inquire as to whether that was a simple |24 on my SCreen now.
25 mistake, that somebody wrote 1 instead of 11, 25
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2 BY MR. LONEY: 2 envelope to see if that is actually on our

3 Q. Do you have another mail ballct 3  envelope.

4  envelope sample up on your screen? 4 Q. And we would also have to look at

5 A. I do. 5 your envelopes to see if they are actually on

6 Q. And, again, this envelope has a 6 your envelope, right?

7 handwritten date on it that reads "8/11/22," 7 A. Correct.

8 right? 8 Q. But in any event, if somebody wrote a
9 A.  Correct. 9 date that -- assuming it's month/day/year and
10 Q. Now, this could be an example, could |10 that didn't fall within the range ordered by

11 it not, of what we were talking about before? 11  the Supreme Court, the Lancaster board didn't
12 If somebody switched month and day, they wrote |12 inquire as to whether it could have been

13  day/month, then they were actually writing 13  someone intending to write day/month/year?

14 Election Day on this envelope, right? 14 A. We did not.

15 MR. ZIMOLONG: Objection to 15 Q. And this example up on the screen,

16 form. Calls for speculation. 16 this is one that you would have set aside

17 THE WITNESS: It's not up to our |17 without further inquiry, right?

18 office to assume what someone is writing. 18 A. Correct.

19 We can only look at exactly what's in 19 MR. LONEY: I'll ask the Court
20 front of us and what is submitted. 20 Reporter to mark the next one, which is

21 BY MR. LONEY: 21 Tab 11, as Exhibit Lancaster 10, if that
22 Q. But you did assume that everybody 22 makes sense.

23  wrote month/day/year, and that was their 23 - - -

24 intent, right? 24 (Whereupon, Exhibit 10 was

25 A. Again, I would have to look at our 25 marked for identification.)
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2 - - - 2 A. No.

3 MR. LONEY: And I'm sharing that | 3 Q. And if you look at the comparison

4 on the screen now. 4  between the date written and the date stamped,
5 BY MR. LONEY: 5 if the person had put 10/25 instead of 11/25,

6 Q. Ms. Miller, do you see another sample | 6 that would have been in compliance and signed

7  ballot envelope on your screen? 7  just two days before the board received it,

8 A. I do. 8 right?

9 Q. And on this one, again, there's a 9 A. Correct.

10 stamp near the top similar to the stamps that 10 Q. But in Lancaster County's approach,
11  the Lancaster board applied when it received 11  if you had seen this, you would set it aside

12  incoming mail ballots, right? 12  without further inquiry as to whether or not

13 A.  Yes. 13 the person intended to write "October" instead
14 Q. And that stamp is, in this example, 14 of "November," right?

15 October 27th, 2022. 15 A. Correct.

16 Do you see that? 16 Q. And, again, that's because that's

17 A. I do. 17 what the Supreme Court ordered and not because
18 Q. And there's also a handwritten date 18 you had any incliination that somebody mailed in
19 on this envelope which reads "11/25/22," right? |19 a ballot in Cctober but actually filled it out
20 A. Correct. 20  in November?
21 Q. Now, if you had received or seen an 21 A. Correct.
22 envelope in Lancaster County dated 22 MR. LONEY: I'm going to ask the
23 November 25th, 2022, would that have indicated 23 Court Reporter to mark as Exhibit
24  to you that somebody tried to vote after 24 Lancaster 11 what we previously sent over
25  Election Day? 25 as Tab 12.
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2 - - - 2 were voting?

3 (Whereupon, Exhibit 11 wag 3 A. We did not go back to look at that.

4 marked for identification.) 4  We took just what the date was written.

5 - - - 5 Q. So in this example, you would have

6 BY MR. LONEY: 6 set it aside because the date that's not

7 Q. Do you see another example mail 7 crossed out is from 1944, which is obviously

8 ballot envelope on your screen? 8 outside of the date range ordered by the

9 A. I do. 9  Supreme Court, right?

10 Q. So this document that's being marked |10 A. I would be speculating on that,

11  as Lancaster 11 actually has two dates written |11 without seeing this unredacted, to see what

12 on it. One reads "9/25/22." It looks like 12 else was on this envelope and why there were

13 somebody put an X through at least part of 13 two dates.

14  that. BAnd then there's another date written 14 Q. Ah. So you're saying -- so there are
15 below it that's "3/6/1944." 15 a couple of things redacted here, not just the
16 Do you see that? 16 signature.

17 A. I do. 17 Are you saying that you might --
18 Q. Now, did you -- do you remember, in 18 if somebody wrote some sort of explanation

19 Lancaster County, receiving any mail ballot 19 underneath, that might have weighed into your
20 envelopes and setting them aside that had dates |20  thinking?

21  that were long in the past? 21 A. Again, I would just need to see it

22 A. Yes. 22  unredacted to know what we would have done.

23 Q. Did you look to see if any of those 23 Q. Now, if the Lancaster board had seen
24  ballots came from people who wrote their birth 24 an envelope or if you had seen an envelope

25 dates on the envelopes instead of the day they |25 submitted with just "3/6/1944" in the date line
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2 and nothing else other than the signature, you 2 disturbed as I am by continuing to say

3 would have set that aside, right? 3 "the 1900s" like it's three centuries ago?
4 A. Correct. 4 You don't have to answer that.

5 Q. And not because you thought somebody 5 MR. ZIMOLONG: No. I think

6 had actually filled out a ballot in 1944 and 6 maybe people just aren't as disturbed as

7 saved it until 2022, right? It's just because 7 you by it.

8 you were following the Supreme Court's order 8 MR. LONEY: I'm going to go back
9 as -- as written, right? 9 for a moment to the requests for

10 A. Correct. 10 admission, which I believe are Exhibit

11 Q. Now, does this indicate to you, if 11 Lancaster 2.

12 somebody wrote a date long in the past, that 12 I'm putting that back up on the
13 the voter was engaging in any sort of voter 13 screen.

14 fraud? 14 BY MR. LONEY:

15 A. No. 15 Q. So do you have the requests for

16 Q. And did the Lancaster board initiate |16 admissions back up on the screen?

17 any investigations of any voters who wrote 17 A. Yes.

18 dates from the 1900s on their outer envelopes 18 Q. I'm going to focus in on the second
19 to see if they were committing voter fraud? 19 request and cenial here.
20 A. No. 20 Plaintiffs asked for an
21 Q. Did you refer anybody to the police 21  admissien that the Lancaster board had never
22 from the November 2022 general election for 22 referred to the date handwritten on a mail
23  putting dates long in the past in the 1900s? 23 ballot return envelope to establish whether
24 A. No. 24 you, the Lancaster board, received the ballot
25 MR. LONEY: Is anybody else as 25 by the applicable deadline.
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2 Do you see where I'm readirg 2 So with that understanding, can
3 from? 3  you help me understand why this statement is

4 A. Yes. 4  denied?

5 Q. And then the Lancaster kbcard 5 MR. ZIMOLONG: Objection.

6 responded: '"Denied to the extent that the 6 BY MR. LONEY:

7 request is referring to the Jdeadline referenced | 7 Q. It doesn't sound like, from our prior
8 in Section 3150.16(c)." 8 conversation -- like the Lancaster board

9 Do I have that right? 9 actually uses the date written to determine the
10 A. Yes, I see that. 10 date received.

11 Q. Now, do you happen to know whether 11 MR. ZIMOLONG: Objection to

12 3150.16(c) is the provision requiring mail 12 form.

13  ballots to be received at the county Board of 13 BY MR. LONEY:

14 Elections by 8:00 p.m. on Election Day? 14 Q. Is that right?

15 A. Without it in front of me, I would be |15 A. We don't use -- can you rephrase

16 speculating on that. But I believe that it is. |16 that. I'm sorry.

17 Q. Okay. So if we -- and I will 17 0. Sure. I'll just ask it separate from
18 represent, for the purpose of the next 18 the request for admission.

19 question, that that was our intent in writing 19 The Lancaster board doesn't

20  this request, right. 20 actually use the date written on the envelope
21 The question is asking the 21  to establish when the ballot is received by the
22  Lancaster board to admit that it has never 22 board, does it?

23  referred to the date handwritten on the mail 23 A. No.

24 ballot envelope to establish whether the ballot |24 Q. I mean, it stamps the date received
25 was received on Election Day or before. 25  on the envelope.
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2 It doesn't adjust the date on 2 election based on this envelope dating issue,
3  the stamp according to the date written by the 3 how many of those are being investigated for

4  voter, right? 4  voter fraud?

5 A. Correct. 5 A. None.

6 Q. So if we had written this statement 6 Q. And are you aware of any other cases
7 more cleanly to say that -- to say exactly 7  involving alleged fraud in connection with this
8 that, that the Lancaster board does not use the 8 mail ballot envelope-dating issue?

9 date written by the voter to determine whether 9 MR. ZIMOLONG: Objection to
10 the envelope was received by Election Day, it 10 form.
11  shouldn't be a denial, right? That should be 11 What do you mean "this mail
12 admitted? 12 ballot dating envelope issue"?
13 MR. ZIMOLONG: Objection to 13 BY MR. LONEY:
14 form. 14 Q. Did you understand my question?
15 You can answer. 15 A. No.
16 THE WITNESS: I would be 16 Q. Okay. So I'll ask a different
17 speculating what the board would agree to |17 question.
18 for that answer. But for my own self, I 18 Are you aware of a Lancaster
19 would say correct. 19 County voter being referred to the police in
20 BY MR. LONEY: 20 connection with the 2022 primary election --
21 Q. So I asked a second ago about whether |21 A. Yes.
22 anybody was referred to the police or 22 (O -- for alleged voter fraud?
23  investigated for fraud. 23 A.  Yes.
24 Of the 232 voters whose mail 24 Q. And you were the person who reported
25 ballots were set aside in the 2022 general 25 this voter to the police, right?
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2 A. Correct. To the district attorm=yv. 2 form.

3 Q. To the district attorney. Okay. 3 You can answer.

4 Now, that person was referred 4 THE WITNESS: It had a date on
5 for voting another person's ballot, right? It 5 it. There was -- there was not a Supreme
6 was their mother's ballot? 6 Court order for the primary with the date
7 A. Correct. 7 range.

8 Q. And that person was caught because 8 BY MR. LONEY:

9 their mother was deceased by Election Day, 9 Q. Do you know whether it had a date

10 right? 10 that was many years in the past, into the

11 A. Their mother was deceased when we 11 1900s?

12  received the ballot back. 12 A. No. The date on it was August 26th,
13 Q. And did that -- those are mail ballot |13  2022.

14  envelopes, right -- or it was a mail ballot 14 Q. August 26th or April 26th?

15 envelope that purported to come from the 15 A. Sorry. April 26th.

16  deceased person, right? 16 Q. Have you seen the police report from
17 A. Correct. 17 that referral of -- well, strike that. I'll
18 Q. Did that mail ballot envelope have a 18 ask this first.

19 date on it under the signature? 19 The voter who was referred to
20 A. It did. 20 the DA's office is named Cheryl Mihaliak; is
21 Q. Was the date within the range that -- |21  that right?
22 strike that. 22 A. Correct.
23 Did it have a correct date on 23 Q. And have you seen the police report
24 it? 24 or the criminal complaint against Cheryl
25 MR. ZIMOLONG: Objection to 25 Mihaliak before today?
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2 A.  Yes. 2 Q. And on the affidavit of probable

3 MR. LONEY: I'm going to ask the 3 cause -- do you see where I am?

4 Court Reporter to mark as Exhibit 4 A.  Yep.

5 Lancaster 12 the document that we 5 Q. It appears to be written by Detective
6 previously emailed over as Tab 13. 6 Larry Martin.

7 - - - 7 Do you know who Larry Martin is?
8 (Whereupon, Exhibit 12 was 8 A. I do.

9 marked for identification.) 9 Q. And did you provide a report of what
10 - - - 10 you knew about Ms. Mihaliak and her alleged

11 MR. LONEY: I'll share my 11  voter fraud to Detective Martin?

12 screen. 12 A. I did.

13 BY MR. LONEY: 13 Q. Okay. 1In the second paragraph, it

14 Q. Do you have the police criminal 14  says the ballot for the Democrat primary was

15 complaint up on your screen? 15 received on April 28th, 2022, by your office,
16 A. I do. 16 right?

17 Q. And is this -- I'm going to scroll 17 A. Correct.

18 through it. Tell me to slow down if I need to. |18 Q. And the mother, Teresa Mihaliak, had
19 My first question, as I scroll 19 Dbeen deceasec since April 14th, right?
20 through, is: 1Is the document on your screen, 20 A. Correct.
21 Exhibit Lancaster 12, the criminal complaint 21 0. Now, the criminal complaint here does
22 against Cheryl Mihaliak -- 22 not dindicate what date, if any, was written on
23 A. Yes. 23 Me . Mihaliak's mail-in vote, right?
24 Q. -- that we were just talking about? 24 A. It was dated RApril -- it says it. It
25 A. Yes, it is. 25 says it was dated April 26th, 2022.
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2 Q. Ah. Thank you very much. 2 A. Yes.

3 It also says that Teresa 3 Q. You didn't need to look at the date

4  Mihaliak was removed from the voter rcles on 4  written on the envelope to determine that this
5 April 25th, 2022, right? 5 was an invalid vote?

6 A. Correct. 6 A. We did.

7 Q. And that was before you received any 7 Q. You did need to look at the envelope
8 mail-in ballot for her? 8 to determine if this was an invalid vote?

9 A. Yes, the day before -- or three days 9 A. Yes, because of when -- because of

10 Dbefore. 10 how the dates lined up for all of it to have

11 Q. Got it. 11  happened.

12 So Lancaster -- the Lancaster 12 She could have received -- she
13  board has some mechanism for removing people 13 did -- she would have received a ballot before
14 who die before Election Day from the voter 14  she died as well as the request. However, once
15 rolls, right? 15 it was returned, she had already been deceased
16 A. Correct. 16 for, I believe, almost two weeks.

17 Q. And you would have done that in this |17 Q. Right. And dying two weeks before

18 case for Teresa Mihaliak before any mail-in 18 the ballot comes in makes the vote invalid as a
19 ballot had been submitted on her behalf, right? |19 matter of course, right?

20 A. Correct. 20 A. Oh, yes. It would have been

21 Q. So as soon as you or the system saw 21 invalidated it either way.

22 that Teresa Mihaliak had submitted a mail-in 22 Q. Right. So regardless of the date

23 vote after she had been removed from the voters |23 written on the envelope, that vote would not

24 rolls because she had died, you knew that this 24 have counted?

25 was an invalid vote, right? 25 A.  Correct.
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2 Q. Because you had already caught that 2 here sooner.

3  Teresa Mihaliak had died and removed her from 3 BY MR. LONEY:

4  the voter rolls before Election Day? 4 Q. Okay. So I'm sharing, again, Exhibit
5 A.  Yes. 5 Lancaster 3. And I've jumped to page 3, the

6 Q. And I understand that the police are 6 response to Interrogatory Number 1.

7  interested in how the dates line up because 7 Do you see where I am?

8 they're, presumably, going for a fraud case 8 A. I do.

9 against Cheryl Mihaliak. 9 Q. Actually, I'm going to ask to go off
10 But just focusing on whether 10 the record for a few minutes.

11 this was a valid vote, the date written on the 11 - - -

12 envelope didn't matter one way or the other? 12 (Whereupon, a short recess was
13 A. Correct. When we received it back, 13 taken.)

14 as we had already removed her, that ballot 14 - - -

15 would have been set to the side. 15 BY MR. LONEY:

16 MR. LONEY: We can put this 16 Q. Ms. Miller, we were talking right

17 aside for a second. I want to get back 17 Dbefore the break about Cheryl Mihaliak, if I
18 for a moment to military and overseas 18 pronounced that correctly.

19 ballots. 19 Are you aware of any other
20 And I'd like to go back to 20 Lancaster County voters being investigated for
21 Exhibit Lancaster 3, the interrogatory 21  voter fraud since your time working with the
22 responses. 22  Lancaster board?
23 If everybody would just bear 23 A. I am not.
24 with me for a second while I'm chopping 24 Q. Let me go back to sharing Exhibit
25 things out of my outline to get us out of |25 Lancaster 3. We were just about to talk about
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2 Interrogatory Number 1. 2 that was incorrect.

3 Is that back up on your screen? 3 Do you see where I'm reading

4 A. Yes. 4 from?

5 Q. In interrogatory Number-1, we asked 5 A. Yes.

6 for the numbers, how many ballots and how many 6 Q. And the answer here from the

7 military-overseas ballots vcters returned to 7  Lancaster board is no.

8 the Lancaster board in the 2022 general 8 So the first question I have is:
9 election. 9 Is that right that the -- of the 188

10 And in response, the Lancaster 10 military-overseas ballots there were none set
11  board stated that it had received 34,202 mail 11  aside because of a missing date or incorrect
12 ballots and 188 military-overseas ballots. 12 date on the return envelope?

13 Do I have that right? 13 A.  Correct.

14 A. Yes. 14 Q. Now, is that because all 188 of those
15 Q. Now, I'm going to scroll down to 15 voters wrote a correct date under their

16 Interrogatory Number 15. 16 signature on the return envelope, or is it

17 Please, again, let me know if 17 because the Lancaster board counted some

18 you feel like you need to read anything in 18 that -- strike that.

19 Dbetween to contextualize. 19 I'11l just ask the first part of
20 A. Okay. 20  that.

21 Q. But in Number 15, we asked whether 21 Is that because all 188 -- I'm
22 the Lancaster board counted timely received 22  going to strike the last question or partial
23  military-overseas ballots in the 2022 general 23 question and just ask a new one, which is: Is
24  election where the voter failed to write a date |24  this answer to Interrogatory Number 15 because
25 on the voter declaration or included a date 25 all 188 military-overseas voters wrote a date
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2 that the Lancaster board deemed to be correct 2  Board of Elections?

3 on their outer envelopes? 3 A.  The Board of Elections directly

4 A. Correct. 4  oversees my position at our office.

5 MR. LONEY: Those are all of my 5 Q. Understood. Okay.

6 questions for now. Thank you very much. 6 So in terms of when the board

7 - - - 7 actually determines when a person is eligible

8 (Whereupon, there was an 8 to vote, when does that occur in the process of
9 off-the-record discussion.) 9 a person -- let's say a person moves to
10 - - - 10 Pennsylvania, wants to register to vote and
11 EXAMINATION 11 participate in Pennsylvania's elections.
12 - - - 12 When does the Board of Elections
13 BY MR. OSHER: 13  determine that that person is eligible to cast
14 Q. Good afternoon, Ms. Miller. My name 14 a ballot in one of their elections?

15 is Dan Osher. I represent the plaintiffs in 15 A. When we are registering them to vote.
16 the second of these two cases, and I only have 16 Q. Okay. After that point, let's say

17 a few questions for you to add on here. 17  that the person successfully registers to vote,
18 Can you remind me? What is your |18 does the board Jetermine whether that voter is
19 position at the county? 19 eligible to cast the ballot at any point in the
20 A. I am the -- sorry. 20  future?
21 I am the chief clerk, chief 21 A. There are many voter roll maintenance
22 registrar of the Lancaster County Board of 22 procraws that we do throughout every single
23  Elections and Registration Commission. 23 year, so yes.
24 Q. So how -- can you describe what the 24 Q. When a person submits a mail ballot
25 relationship is between your position and the 25 application -- and when I say "mail ballot," I
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2 mean both mail-in ballots and absentee 2 use the date that is written on the mail ballot
3  ballots -- does the board make a determination 3  return envelope to determine that person's

4  of whether that person is eligible to 4 eligibility to vote?

5 participate in the election? 5 A. In a way, yes. Because sometimes,

6 A. I'm not sure I understand. 6 when they come back, if it's a deceased voter,
7 0. Sure. So you said -- in response to 7  then we have to remove it.

8 my question of after the person successfully 8 Q. Okay. And when is that person's

9 registers to vote, I asked you does the board 9 eligibility to vote determined?

10 make any future determinations about that 10 Is it based on when they

11 person's eligibility to participate in 11  submitted the ballot? Is it based on Election
12 elections, and you said the board does roll 12  Day?

13 maintenance. 13 What is the date by which you

14 And so my question was: When a |14 determine that person's eligibility to vote in
15 person submits an application to vote by mail, 15 a particular election?

16 whether mail-in or absentee, does the board 16 A. We pull deceased voter ballots up

17 make a determination again as to whether that 17  through Election Day.

18 voter is eligible to vote? 18 Q. So if a person passes away before the
19 A. Yes. The first thing we do is to 19 election, you say you pull the ballot.

20 make sure that that person is actually a 20 What does that mean?

21  registered voter first before we process any 21 A. If we received their ballot -- their
22 mail ballot applications. 22 voted ballot already, we would then pull that
23 Q. Okay. And -- okay. That answered my |23 from those received ballots and set aside.

24  question. Thank you. 24 Q. And how do you determine whether a

25 So does the Board of Elections 25  person has passed away?
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2 A. We receive Department of Health 2 A. Correct.

3 records, as all counties do. And we also use 3 Q. Okay. Prior to that, has the Board

4  local obituaries or if someone has a death 4  of Elections ever rejected a ballot solely

5 certificate that they have submitted to us. 5 because it was contained in an envelope that

6 Q. So if a person passes away before 6 did not contain a date written on the envelope
7  Election Day and they -- and their ballot is 7 or the date was incorrect?

8 received for a particular election, that 8 A. Previous to that, yes. We did set

9 person's ballot will not be counted? 9 ballots aside that did not have a date, and we
10 A. Correct. 10 did not count them.
11 Q. And that is regardless of whether 11 Q. And can you give me the time periods
12 there's a date on their return envelope, 12 for that?
13  whether the date is incorrect? 13 A. This fall would have been the first
14 A. If there is not a date on the 14 election that we would have counted ballots
15 envelope, we would have already pulled it for 15 with no date.
16 it being no date. But, yes, otherwise, looking |16 All other elections before that,
17 at the date, yes, we still would pull it at 17 we would have set those aside. But per court
18 that point. 18 orders that came out -- or court cases, I
19 Q. So in response to Mr. Loney's 19 should say, that had determinations and updated
20 questions, you said that before the 20 guidance Lv the Department of State, we were
21  Pennsylvania Supreme Court's order in November |21  following that for the fall election only.
22 of 2022 the Board of Elections was prepared to |22 ). Got it. Thank you.
23  count ballots regardless of whether they 23 Are you aware that the Supreme
24  contained a date on the envelope or whether 24 . Court of Pennsylvania issued its opinions in
25 that date was correct; is that right? 25 that Ball case last week?
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2 A.  Yes. 2 for -- to determine what we're doing going

3 Q. Okay. Are you familiar with chose 3  forward, we have not met to speak about that

4  opinions? Did you review them? 4  yet.

5 A. Very briefly. I wouldn't say I'm 5 Q. Okay. Are you aware that, in the

6 super familiar with them. 6 notice -- the deposition notice that we sent

7 Q. Has the board reviewed them? 7  for this deposition, Topic Number 3 was "the

8 A. I -- I know they have been sent them. 8 criteria that the Lancaster Board of Elections
9 I can't speak to whether they have actually 9 will use during future elections to determine
10 reviewed them themselves or not. 10 whether the date written on the mail ballot

11 Q. Okay. I'm going to now ask you 11  return envelope is correct'"?

12  questions about what the board is intending to |12 A. I believe that's what that said, yes.
13 do in future elections with respect to dates 13 Q. So were you aware that this

14 written on the envelopes containing mail-in and |14  deposition was supposed to cover what the Board
15 absentee ballots. 15 of Elections was planning to do in future

16 How is the Board of Elections 16 elections?

17 going to handle mail ballots contained in 17 A. I do. But those court orders also

18 envelopes in which there are no written dates 18 just came out, and we have not had a chance to
19 in future elections? 19 meet to go over that yet.
20 A.  We have not spoken -- I've not spoken |20 Q. When will that determination be made?
21  with the Board of Elections to determine what 21 A. I don't know if we have a date that
22 we will be doing going forward. 22  we have set yet. I assume it would be sometime
23 Q. You have not spoken to the Board of 23 in March, though, but I would be guessing.
24 Elections? 24 Q. Okay. You answered some questions by
25 A. Since those orders have come out 25  Mr. Loney about the format of the date that's
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2 written on the mail ballot return envelope. 2 Q. And what's your recollection about

3 And you said that -- that you 3 what those instructions said?

4 rejected -- when I say "you," I mean the Board 4 A. I believe that it says today's date

5 of Elections -- you rejected -- you rejected 5 required. And then after it, it says --

6 on -- ballots contained in envelopes where the 6 MM/DD/YYY. But, again, without seeing it in

7 date was written in a format that suggested 7  front of me, I can't confirm.

8 that the -- let's say the date predated the 8 Q. Do you know whether you -- whether

9 first date of the range set by the Pennsylvania 9  the board did that for envelopes for overseas
10  Supreme Court; is that right? 10 and military ballots?

11 A. I believe. 11 A. Off the top of my head, I cannot

12 Q. And you presumed that the format was 12 remember .

13 month, date, then year. 13 Q. Would there have been any reason for
14 Did I hear that right? 14  the board to provide that guidance in domestic
15 A. I did. And, again, I would need to 15 ballots but not military and overseas ballots?
16 see our ballot -- our ballot return envelope, 16 A. Not that I can think of.

17 not Dauphin County's, because I believe that is |17 MR. OSHER: Mr. Loney, did you
18 on our actual ballot return envelopes so people |18 mark already the board's responses to your
19  have the right format. 19 RFPs?
20 Q. And can you tell me why you think 20 MR. LONEY: I did. Those should
21  that? 21 be Lancaster 4.
22 A. I was -- I'm trying to remember 22 MR. OSHER: Okay. I apologize.
23  exactly what they look like, and I believe that |23 Would you mind pulling that up? I think
24 it is on there. But, again, without seeing it |24 it would be easier for you to do it rather
25 in front of me, I cannot confirm that. 25 than me use a different document.
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2 I assume they're the same, but T 2 - - -

3 don't think there's any reason to risk at. 3 (Whereupon, Exhibit 13 was

4 Thank you. I appreciate it. 4 marked for identification.)

5 And let's go to -- so this 5 - - -

6 doesn't actually contain the docunents 6 MR. OSHER: So I've just put in
7  that were produced, does it? 7 the chat feature of Zoom a document that

8 Okay. No problem. I will -- 8 we're going to mark as -- I'm sorry.

9 I'll offer a new exhibit then. If you 9 Mr. Loney, did you say 13 or 147
10 wouldn't mind just giving me one second. 10 THE COURT STENOGRAPHER: 13.

11 All right. Jennifer, I did not 11 MR. OSHER: 13. Thank you.

12  send an email before the deposition 12 So this will be Exhibit 13, and
13  containing our possible exhibits. 13 I'm going to share my screen.

14 So I'm just going to put it in 14 BY MR. OSHER:

15 the chat, if that works. 15 Q. Can you see what I'm showing on the
16 THE COURT STENOGRAPHER: That 16 screen here?

17 works for me. Thank you. 17 A. I can.

18 MR. OSHER: Thanks. 18 Q. And does this appear to you to be the
19 THE COURT STENOGRAPHER: And 19 Lancaster Board of Elections response to the
20 what are we marking this as? 20  NAACP plaintiffs request for production of
21 MR. OSHER: I don't know what we 21  documents?
22 finished on. 22 A. Yes.
23 MR. LONEY: The next one should 23 Q. Okay. And is there any way -- can
24  probably be Lancaster 13. 24  you read this okay? Do I need to zoom in at
25 MR. OSHER: 13. Great. Thanks. 25  allz
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2 A. It's fine. 2  for military ballots, not all of our absentee
3 Q. Okay. Thanks. 3 and regulatory mail-in ballots. So this one

4 I'm going to move down to page 9 | 4 does not appear that it has it, but it would be
5 of this document. 2And it looks like -- and 5 next to the date.

6 this is listed as Exhibit A to the responses to 6 Q. But before, when I asked you if there
7  the request for production. 7 was any reason why the board would have

8 I'm going to show you page 9, 8 different instructions as to the format of the
9 which looks like half of a ballot envelope. 9 dates between absentee ballots, domestic mail
10 Does that look right? 10 ballots, and military ballots, you could not
11 A. Yes. 11  think of any; is that right?
12 Q. Okay. And if -- you said before that |12 A. No, I couldn't think of any.
13  you recall that there might have been guidance |13 MR. OSHER: Okay. I am going to
14  as to the format by which people should write 14 stop sharing my screen.
15 their date; is that right? 15 BY MR. OSHER:
16 A. Correct. 16 Q. So going back to the assumption that
17 Q. Would that have been -- so it looks 17 the date written on the envelope would be
18 like, towards the bottom of this envelope, you 18 month, date, year.
19 have the absentee -- it's cut off, so we can't 19 Why did you make that
20 see everything that it says. But it appears to |20 assumption?
21  be the absentee elector's declaration. 21 A. Again, without seeing our -- for
22 Where in this would the guidance |22 domestic mail-in absentee ballots, without
23 as to date, month, year have been or month, 23 geeing that in front of me, I believe that it
24 date, year? 24 i3 on there, which is why we use that.
25 A. This -- these are used specifically 25 Q. Any other reason?
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2 A. No. 2 Q. You're not aware of any?

3 Q. Will the Board of Elections make that 3 A. I can't recall. I don't -- I just

4  assumption in future elections? 4 don't remember what's exactly in our

5 MR. ZIMOLONG: Objection to 5 instructions.

6 form. 6 Q. Okay. I think in response to

7 THE WITNESS: - I can't speak to 7 Mr. Loney's questions you said that the board
8 what the Board of Elections will determine | 8 does not provide notice to voters if their

9 without meeting with them first. 9 ballot is rejected because of a missing or

10 BY MR. OSHER: 10 incorrect date.

11 Q. Does the Board of Elections provide 11 Do I have that right?

12  training to its workers about how to determine |12 A. Correct.

13  whether the date written on a ballot is 13 Q. To your knowledge, does the board

14  correct? 14  have any intention of providing such notice in
15 A. We go over it with the staff, yes. 15  the future?

16 But I don't know that there's direct training 16 A. I can't speak to what the board will
17 about dates specifically. 17 decide going forward.

18 Q. Aside from your recollection that 18 Q. Sure. But to your knowledge, you

19 there might have been guidance as to format of |19 don't know of any intent to do that in the
20 the date that should be written on envelopes, 20 future?
21 putting that aside, does the board provide 21 A. I am not sure what they will do with
22 guidance to voters as to how they should format |22 that going forward.
23 the date written on the envelope? 23 0. Earlier, in response to Mr. Loney's
24 A. I can't recall at the moment without 24  questions, you said that the board uses the
25  seeing something in front of me. 25 date written on the envelope to determine
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2 whether the ballot is compliant with 2 needed.

3 election -- with the election code. 3 Q. And what are those rejection codes

4 Do I have that right? 4  reflecting?

5 A. Correct. 5 A. I don't, off the top of my head, know
6 Q. Does the board use the written date 6 all of them. But that could be no secrecy

7 on the envelope for any other purpose? 7  envelope, no signature or date. Things to that
8 A. We do not. 8 nature.

9 Q. I have a few questions about the SURE 9 Q. Does the rejection code differentiate
10 system. 10 between missing signature and missing date?
11 So can you just explain what the |11 A. I don't believe that it did. I
12 SURE system is? 12  Dbelieve that has been changed going forward,
13 A. It's the voter registration system 13 though.

14 for Pennsylvania. 14 Q. Do you know when that change was

15 Q. Okay. And can you describe to me the |15 made?

16 process by which the Board of Elections 16 A. I do not. Again, I don't remember if
17 interacts with the SURE system when a mail 17 it actually updated that or not yet. I just

18 ballot is returned to them? 18 know there was talk of it.

19 A. So we have to -- all ballots have to |19 0. Sc'am I correct that, when the mail
20  be scanned into the system to say that -- 20 ballot is received by the Board of Elections,
21  basically saying -- I was trying to think what |21 it is time-stamped, and then that time and date
22 the exact wording is that it uses. 22 1is entered into the SURE system?
23 But it's basically saying that 23 A. Yes. They are scanned into the SURE
24  we received that ballot. And then there are 24  gystem that day so that the voter knows that we
25 rejection codes, should a rejection code be 25 have received their ballot.

Page ]?a47 Page 117

1 C. Miller 1 C. Miller

2 Q. What happens if the board receivas a 2 voter; is that right?

3  mail ballot from the voter and then the woter 3 A. Correct.

4  appears at a voting place and tries tc vote in 4 Q. What happens if a mail -- if a -- if
5  person? 5 a voter requests a mail ballot, the board sends
6 A. They would have to do o provisional 6 it out, and the voter then appears at a polling
7  ballot. 7 place and it does not appear that they have

8 Q. And if they submit a provisional 8 returned their mail ballot?

9 ballot and nothing else happens, what happens? 9 A. If they bring back their ballot as

10 A. If we received their mail ballot, 10 well as their return envelope, there is a form
11  their provisional ballot would not count. 11  that they have to fill out. They turn that in
12 Q. And is that because the mail ballot 12  to the judge of elections, and then they may

13  was received first? 13  vote at the polls.

14 A. Correct. 14 If they do not have those two

15 Q. How does the election official at the |15 pieces, then they must vote provisionally.

16 polling place know that the voter has submitted |16 Q. And if they submit a provisional

17  their mail ballot? 17 ballot and the mail ballot comes in after that
18 A. It shows them in the poll book. 18 and it's before the deadline, the 8:00 p.m.

19 Q. And when it comes time to tabulate 19 deadline of Election Day, what happens then?

20 the votes, how does the Board of Elections 20 A. I don't know if we've ever had a case
21  know -- I'm sorry. 21 of that, so I can't speak to what would happen.
22 When it comes time to tabulate 22 Q. But in all events here, the board

23 the votes, the Board of Elections will always 23 will know when the mail ballot is returned and
24  know whether a mail ballot was submitted prior |24  when the provisional ballot has been cast,

25  to any provisional ballot submitted by the 25  correct?
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2 A. Correct. 2 BY MR. OSHER:
3 0. Aside from the incident that you 3 Q. Ms. Miller, does the Lancaster board
4 discussed with Mr. Loney regarding the 2022 4 coordinate at all with the boards of other
5 primary, has the board identified any credible 5 counties to ensure uniformity in the way that
6 fraud concerns relating to ballots, 6 they interpret the election code?
7  specifically with respect to the date written 7 MR. ZIMOLONG: Objection to the
8 on their ballot, in any other instance besides 8 form.
9 that one that you referred to? ° You can answer.
10 A. No. 10 THE WITNESS: I would be
11 0. If a mail envelope is missing a 11 speculating if I said I knew if the board
12  written date, is that a reason to suspect voter |12 members were reaching out directly to
13 fraud? 13 other boards.
14 MR. ZIMOLONG: Objection to the |14 BY MR. OSHER:
15 form. Calls for speculation. 15 Q. Is there any formal system for that
16 THE WITNESS: No, we would not 16 that you're aware of?
17 assume that. 17 A. Not that I'm aware of.
18 MR. OSHER: All right. Can we 18 Q. Are you aware of any communication
19 go off the record for about five minutes. 19 between the boards of elections regarding how
20 Let me jUSt make sure that I don't have 20 they will deem dates to be correct or
21 any other questions. 21 incorrectd
22 _ _ _ 22 B No. Again, I would be speculating as
23 (Whereupon, a short recess was 23 to what they sent to other people or talks
24 taken.) 24 amongst themselves.
25 _ _ _ 25 Q. But you're not aware of any of that?
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2 In preparing for this 2 I don't believe that was one of
3 deposition, as the representative of the Board 3 the topics that she was asked to prepare
4 of Elections, you are not aware of that? 4 for, but -- and also calls for
5 A. Correct. 5 speculation.
6 Q. We went through a few formulations of 6 But with those objections, you
7 what happens when a voter submits a mail 7 can answer the question as best you can.
8 ballot, comes to the polls, and variations of 8 THE WITNESS: Again, it would be
9 that. 9 speculation as to how the board would
10 What if the mail ballot is 10 choose to move forward on those
11 received by the Board of Elections and is 11 provisional ballots.
12 rejected because of a missing or incorrect date 12 BY MR. OSHER:
13 and the voter then appears at the polling 13 Q. Do you have any reason to believe
14 place? What happens then? 14 that the voter's in-person ballot would not be
15 A. Again, I'm not aware of any instances 15 counted because of the rejected mail ballot
16 that that has happened. So I would be 16 that was received before?
17 speculating as to how we would handle that 17 MR. ZIMOLONG: Objection to
18 because we have not had to. 18 form.
19 Q. Based on your preparation as a 19 You can answer.
20 representative of the board and your position, 20 THE WITNESS: I would truly be
21 how -- based on your understanding of how the 21 speculating if I gave an answer on that.
22 election code works, what is your understanding 22 MR. OSHER: All right. I don't
23 of how the board would treat that voter? 23 have any more questions. Thank you.
24 MR. ZIMOLONG: Objection to 24 THE COURT STENOGRAPHER: Does
25 form. 25 anybody else have any questions?
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2 This is Jeff Bukowski on behalf 2 Case Name:
3 of Berks County. We have no questions. 3 Deposition Date:
4 MR. ZIMOLONG: If no one else 4 Deponent:
5 has any questions -- going once, going 5 Pg. No. Now Reads Should Read Reason
6 twice -- then we'll let Ms. Miller go. 6 __
7 Okay. Thank you very much. A
8 - 8
c 9

9 (Whereupon, the deposition _— —

10
10 was concluded at 1:22 p.m.) i —

11
11 - - - I

12
12

3
13

4
14

5
15

le
16

17
17

8
18

i
19 20
20 21
21 22 Signature of Deponent
22 SUBSCRIBLiU AND SWORN BEFORE ME
23 23  THIS DAY OF , 2023.
24 24
25 25 (Notary Public) MY COMMISSION EXPIRES:

Page 124.|
1 C. Miller
2 CERTIFICATE
3 I HEREBY CERTIFY that the
4 proceedings, evidence and objections are
5 contained fully and accurately in the
6 stenographic notes taken by me upon the
7 deposition of Crista Miller, taken own
8 February 13, 2023 and that this is
9 a true and correct transcript of same.
10 Date, February 23, 2023
11
12 //’T’ S /;J // 535
13 /o/i/z%/ .- d//f/;/éf//zn,/ ////N
14 Jennifer Miller, RMR, CCR, CRR
15 and Notary Public
16
17
18
19
20
21 (The foregoing certification of
22 this transcript does not apply to any
23 reproduction of the same by any means
24 unless under the direct control and/or
25 supervision of the certifying reporter.)
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