
























































































































Case 2024CV007822 Document 7 Filed 09-30-2024 Page12of19 

Hefty v. Strickhouser, 312 Wis.2d 530 (2008) 

2008 WI 96, 752 N.W.2d 820 

that it deviated from a state rule to accommodate the needs 
of party A or to give party B the time to file a reply brief. The 
time for the court to explain a scheduling decision is when it 

must resolve a dispute. Ideally, the court should be given the 
opportunity to explain its order or change its order before the 

order is violated. 

1141 'If 54 In this case, the record does not indicate why the 

scheduling order departed from Wis. Stat. § 802.08(2) at the 

time the order was issued. In other words, Judge Gibbs did 
not explain in August 2005 the reasons why he chose 
specific dates for the procedural deadlines in the order. This 
is not unusual for a discretionary scheduling decision, which 

is not typically made on the record. The lack of a record for 
the court's decision is not fatal. See Kustelski v. Taylor, 2003 
WI App 194, 'If 16, 266 Wis.2d 940, 669 N.W.2d 780 *558 
("[W]here a court fails to articulate the basis for a 
discretionary decision, [the reviewing] court may 
independently review the record to determine whether a 

proper basis exists."); State v. Phal'I; 115 Wis.2d 334, 343, 
340 N.W.2d 498 (1983). 

'If 55 If we had to go through an independent review, we 
would point to several factors. First, the order for scheduling 

information alerts the parties that the answers in the 
scheduling questionnaire "will be referred to by the court in 

the setting of the time and date requirements mentioned in 
Wis. [Stat. § ] 802.10(3)(a)." Second, the scheduling order 
itself states that pursuant to the provisions of Wis. Stat. § 

802.10(3)(c) "and upon information provided by the parties," 

the court orders the following. Third, the rule attached to the 
order provides for the filing of a reply brief, a contingency 
not mentioned in Wis. Stal. § 802.08(2). Finally, in hearings 

subsequent to Hefty's delinquency, the court relied on the 
"orderly administration of justice" and "order of the 
operation of the [c]ourt." 

'If 56 Hence, we do not fault the court for issuing a scheduling 
order that departed from the deadline in Wis. Stat. § 

802.08(2) without explaining its reasoning on the record. 

'If 57 This, however, does not settle the issue. In Hunte,; the 
court of appeals held that the circuit court erroneously relied 
on a local rule to reject the Hunters' affidavits as tardy. 
Hunte,; 300 Wis.2d 213, 'I[ 12, 730 N.W.2d 184. The court 
said: 

[T]he court's time requirements are not spelled 
out in the scheduling order itself Rather, the 
time requirements are laid out in an attachment 
to the order entitled "Standard Summary 
Judgment Procedure" *559 that is a nearly 

verbatim recitation of the Walworth County 
Circuit Court Rules. Therefore, the scheduling 

order, via the attachment, simply eriforces the 

local rules. Again, these rules are precluded as 
being in conflict with the uniform mle contained 
in Wis. Stat. § 802.08(2). 

Id, 'If 13 (emphasis added). 

'If 58 These passages raise questions about the validity of the 
local rule and the validity of a scheduling order that relies on 

that local rule. 

**834 1151 'If 59 A circuit court has the authority to "adopt 

and amend rules governing practice in that court that are 
consistent with rules adopted under s. 751.12 and statutes 
relating to pleading, practice, and procedure." Wis. Stat. § 
753.35(1 ). The clear implication of this statute is that local 

rules may nor be inconsistent with state rules or statutes. 

They may supplement state statutes and rules, but they may 

not supersede state statutes and rules. 

'If 60 Wisconsin Stat. § 802.08 is the most prominent example 
of this tension. Once again, this statute was amended in 1992 
in response to "a plethora of local court rules" concerning 
deadlines related to summary judgment. Phelps v. Physicians 

Ins. Co. of Wis., Inc., 2005 WI 85, 'If 77, 282 Wis.2d 69, 698 

N.W.2d 643 (Prosser, J., concurring in part, dissenting in 
part) (quoting Judicial Council Note, 1992, § 802.08, Stats.). 
"The court made the change to 'preclude such local rules 

and promote uniformity of practice.' " Id. ( quoting Judicial 
Council Note, 1992, § 802.08, Stats.) (emphasis added). 

'If 61 In 2003 the court of appeals in Ricco had addressed the 
same Judicial Council note. Ricco, 266 Wis.2d 696, 'If 25, 669 
N.W.2d 193. The court stated: "Wis. Stat. § 802.08(2), not 

the local rule. governs this issue [late *560 filing]. The 

Wantz affidavit was timely." Id., '1[ 26 (emphasis added). 

, 62 In 2006 the court of appeals in David Christensen held 
that "Marathon County local rule 4.20(l)(b) is precluded as 
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being in conflict with the uniform rule contained in Wis. 
Stat. § 802.08(2)." David Christensen. 297 Wis.2d 765, ,i 13, 

726 N.W.2d 689 (emphasis added). 

,i 63 Ricco and David Christensen help explain why the 
Hunter court wanted circuit courts to explain deviations from 
Wis. Stat.§ 802.08(2) on the record. The court of appeals did 

not want circuit courts to make "end-run [s]" around § 

802.08(2) by enforcing invalid local rules through 
scheduling orders. H11111er, 300 Wis.2d 213, ,i I 5, 730 
N.W.2d 184. This is why the court of appeals detem1ined that 
the scheduling order in the Hunter case "simply enforces the 

local rules." Id, ,i 13. 

1161 ,i 64 We conclude that the portion of the Walworth 

County Circuit Court Rules--Civil that establishes a time for 

responding to a summary judgment motion that is different 
from the time set out in Wis. Stat. § 802.08(2) is invalid. We 
need not rely solely on Ricco, David Christensen, and 
Hunter for this conclusion. The Walworth County Circuit 
Court Rules, as revised in February 2006, themselves state, 
under the heading "Adoption/Amendment of Court Rules," 
that: "These rules ... are intended to supplement state statutes 
and Supreme Court Rules, and if in conflict therewith, shall 

be deemed void" (Emphasis added.) 

,i 65 Because the court's scheduling order attempted to apply 
a void rule by attaching it to the order, the scheduling order's 
deadline for responding to a motion for summary judgment 
was invalid. 

,i 66 It is important to note that the circuit court could have 
imposed the same 20--day time frame for *561 responding to 

a summary judgment motion by specifying the response time 
"in the scheduling order itself" Hu11te1; 300 Wis.2d 213, ~ 
13, 730 N.W.2d 184. If the court had entered a notation on 
the face of the scheduling order that "materials opposing the 

motion for summary judgment shall be filed within 20 days 
after the motion is served," or words to that effect, the 
scheduling order would likely have been upheld. 

,i 67 We have no reservations in requiring that a response 
time different from the response time in Wis. Stat. § 

802.08(2) be specified in the scheduling order, directly 
below the deadline for filing a motion for **835 summary 
judgment. This requirement complies with a literal reading 

of Wis. Stat. § 802.08(2): "Unless earlier times are specified 
in the scheduling order." Placement of the response time in 
the text of the scheduling order gives the clearest possible 

notice to the non-movant so that the non-movant can seek 
relief from the scheduling order promptly if the time to 
respond is deemed inadequate. This placement avoids the 
necessity of the non-movant poring over an elaborate local 

rule to find three key words: "within 20 days." This 
placement also severs the court's scheduling date from a 
local rule that may be invalid. 

,i 68 In Walworth County's case, there are at least two 
additional reasons why the response deadline should be 
specified in the text of the scheduling order. Walworth 
County's rules have been and still are internally inconsistent 
with respect to summary judgment motions. Compare 

Walworth Cty. Ct. R. 2. B. with Walworth Cty. Ct. R. 2. F. 
4. 17 Moreover, Walworth County amended its *562 rules 
again in May 2007, so that rule 2. F. 4. now provides only 
"five (5) days" to respond to a motion for summary 

judgment. We suspect that on occasion a party may seek 
additional time to respond and will ask that the additional 
time be specified in the scheduling order. 

,i 69 To sum up, the circuit cou1t properly exercised its 
discretion in entering a scheduling order that sought to set a 
20 day time period for responding to a summary judgment 

motion. However, the circuit court erroneously exercised its 
discretion by relying on a void local rule to establish the time 
to respond and by failing to specify its time "in the 
scheduling order itself." Hunte,; 300 Wis.2d 213, ,i 13, 730 

N.W.2d 184. 

C. Sanction 
,i 70 This brings us to the circuit court's exercise of discretion 
in sanctioning Hefty by striking her summary judgment 

response, which ultimately resulted in dismissal of her 
complaint with prejudice and granting of summary judgment 

to Strickhouser. 

1171 P81 ,i 71 It is well established that a trial court has both 

statutory and inherent authority to sanction a party for failing 

to obey a court order. See Johnson, 162 Wis.2d at 273-74, 
470 N.W.2d 859; Belich v. Szymaszek, 224 Wis.2d 419, 428, 
592 N. W.2d 154 (Ct.App. I 999). The circuit court's 

' 1 ,
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discretionary decision to sanction a party will be upheld if 
the court has examined the relevant facts, applied a proper 
standard of law, and, using a demonstrated rational process, 
reached a conclusion that a reasonable judge could reach. 
Indus. Roofing, 299 Wis.2d 81, ,i 41, 726 N.W.2d 898 (citing 
Johnson, 162 Wis.'.?.d at 273,470 N.W.2d 859). The question 
is not whether this court would have *563 granted the same 

sanction if it had decided the original matter; it is whether 
the circuit court erroneously exercised its discretion when it 
made its decision. See Johnson. 162 Wis.2d at 273, 4 70 
N.W.2d 859 (citing Nat'/ Hockey League v. Metro. Hockey 

Club, 427 U.S. 639, 642, 96 S.Ct. 2778, 49 L.Ed.2d 747 
(I 976)). 

,i 72 Violations of a circuit court's scheduling order are 
governed by Wis. Stat. § 802. 10(7). Wisconsin Stat. § 
802.10(7) provides: "Sanctions. Violations of a scheduling or 
pretrial order are subject to [Wis. Stat. §§ ] 802.05, 804.12 
and 805.03." Section 805.03 permits discretionary sanctions 

and reads: 

**836 For failure of any claimant to prosecute or 
for failure of any party to comply with the 

statutes governing procedure in civil actions or 
to obey any order of court, the court in which the 
action is pending may make such orders in 

regard to the failure as are just, including but not 
limited to orders authorized under s. 
804. l2(2)(a). 

,i 73 Wisconsin Stat. § 805.03 is based on Federal Rule of 
Civil Procedure 41 (b ), and replaced former Wis. Stat. § 
269.25. Judicial Council Committee's Note, 1974, § 805.03, 

Stats. Section 805.03 permits strong sanctions for three kinds 
of dilatory and evasive tactics: (I) failure to prosecute; (2) 
failure to comply with procedure statutes; and (3) failure to 
comply with any court order. 3A Jay E. Grenig, Wisconsin 
Practice: Civil Procedure§ 503.l, at 12 (West, 3d ed. 2003). 

,i 74 Under Wis. Stat. § 805.03, a court may make such 
orders "as are just," including dismissal of actions or entry of 
default judgment, where a party fails to obey any court order. 
Wis. Stat. § 805.03; see 3 Jay E. Grenig, Wisconsin Practice: 

Civil Procedure. § 210.7, at 376 (West, 3d ed. 2003). 

*564 1 75 The circuit court sanctioned Hefty by granting 
Strickhouser's motion to strike Hefty's res onse. It is clear 

from the record that the impetus for the circuit court's 
sanction was Hefty's untimely response. The court 
commented during the April 7 motion hearing that it did not 
rule on the merits of Strickhouser's summary judgment 
motion because it was instead ruling on procedural grounds, 

namely, the untimely filing. 

1191 ,i 76 Litigants are expected to follow circuit court 

scheduling orders. Failure to do so is subject to sanction at 
the discretion of the circuit court. Wis. Stat. § 802. l 0(7); 
Indus. Roofing, 299 Wis.2d 81, ,i 41, 726 N.W.2d 898. We 
acknowledge that a circuit court has broad discretion to 
sanction a party for the failure to comply with a court order, 

including a scheduling order. See Johnson, 162 Wis.2d at 
273, 470 N.W.2d 859. There is no question that Hefty's 
counsel failed to fully review the court's scheduling order 

and that Hefty's untimely submission flowed directly from 
that deficiency. Failure to fully review the scheduling order 
prevented Hefty from either challenging or complying with 
the order, instead of violating it. 

1zo1 ,i 77 Nonetheless, as we concluded above, the circuit 

court incorporated, by attachment, a void local rule into its 
scheduling order. The fact that the court's sanction was 
premised upon the violation of a deadline based upon a void 
local rule indicates that the court applied an improper 
standard of law. Consequently, we cannot sustain the circuit 
court's sanction because it constituted an erroneous exercise 
of discretion. 

,i 78 Overturning the circuit court's sanction on the circuit 
court's error of law obviates any need to review whether the 

sanction was "just" under Wis. Stat. § 805.03. 

*565 III. CONCLUSION 

,i 79 We affirm the decision of the court of appeals, but on 
different grounds. The circuit court was not required to 
demonstrate on the record why its scheduling order deviated 
from § 802.08(2) to properly exercise its scheduling 
discretion under Wis. Stat. § 802.10. However, the circuit 
court erroneously exercised its discretion by entering a 
scheduling order thiit incorpornted a void lociil rule and by 

striking Hefty's response as a sanction for untimely filing, 
which ultimately resulted in dismissal of her complaint with 
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prejudice and summary judgment to Strickhouser. 
Accordingly, we affirm and remand. 

2004. The scheduling order was sent to counsel on August 3, 
2005. Various motions for sanctions were filed by both 
parties. On February l, 2006, the defendants filed a notice of 

**837 The decision of the court of appeals is affim1ed and motion and motion for summary judgment. Thereafter, the 
the cause is remanded to the circuit court. plaintiff's counsel failed to comply with the scheduling order, 

,r 80 ANNETTE KINGSLAND ZIEGLER, J. (dissenting). 
I agree with much of the majority opinion, but I write 
separately because I respectfully disagree with the majority's 

conclusion that "the circuit court erroneously exercised its 
discretion by entering a scheduling order that incorporated a 

void local rule .... " Majority op., ,r 5. 

,r 81 I agree with a number of the majority's conclusions: To 

begin with, I agree with the majority's determination that 
"Wisconsin circuit courts have discretion to control their 
dockets." Majority op., ,r 31. I further agree with the majority 
that "Wisconsin Stat. § 802. IO addresses ·calendar practice· 

and provides that a circuit court 'may enter a scheduling 
order on the court's own motion or on the motion of a party.' 
,, Id. 

*566 ,r 82 We must be cognizant, however, of the fact that 
circuit courts are required to adequately manage a busy 
docket, and they need the discretion to render justice. Circuit 
court judges are responsible for an enormous volume of 
cases. In order to fairly, effectively, and efficiently 
administer justice, the judge needs the ability to set 
meaningful deadlines. This court has acknowledged the 
value of timely processing cases at the circuit court level. In 
fact, in addition to the requirement that circuit courts certify 
that they have no "matters awaiting decision beyond" the 
90--day period, see SCR 70:36, this court also sets case 
processing guidelines for Wisconsin circuit court judges. By 
way of example, the circuit court "case processing time 
standards" for a civil case such as this indicates that this case 
should be concluded within 360 days. 

,r 83 For any number of reasons, this case was not concluded 
within 360 days. The case at issue was filed February 3, 

which incorporated the local rule on its face, when filing a 
response to the defendant's motion for summary judgment. 

,r 84 I agree with the majority that "[t]he scheduling 
questionnaire used by the circuit court was sufficient to 
satisfy Wis. Stat. § 802.!0(3)." Majority op., ,r 37. I also 
agree with the majority that there is "no erroneous exercise 
of discretion in the circuit court employing a scheduling 
questionnaire to create its scheduling order." Majority op., ,r 
38. Here, the court engaged in consultation with the parties 
through the scheduling questionnaire. 

*567 ,r 85 The majority correctly states that Wis. Stat. § 
802.08 provides flexibility for a trial court to specify earlier 
times in the scheduling order. This makes sense because trial 
courts need to be given broad discretion in how to handle 
their calendars and in how to properly address individual 
issues reflected in individual cases. I agree with the majority 
that "the statute's plain language and the Judicial Council 

Note indicate that scheduling orders may trump Wis. Stat. § 

802.08(2)." Majority op., ,r 45. 

,r 86 Correctly, the majority opinion recognizes that 
scheduling order deadlines may supersede statutory 
deadlines. Majority op., ,r 48. I agree with the majority 
opinion that the language in Hunter v. AES Consultanrs. Ltd, 

2007 WI App 42, 300 Wis.2d 213, 730 N.W.2d 184, 
requiring a trial court to explain on the record its "'*838 

deviation from the scheduling deadlines, should be 
withdrawn. Majority op., ,r 50. 

,r 87 I likewise agree with the majority that: 

There is surely a presumption that a court is 
acting rationally and impartially in constructing a 
scheduling order. There is no need for the court 
to go on the record to explain the fact that it 
deviated from a state rnle to accommodate the 
needs of party A or to give party B the time to 
file a reply brief. The time for the court to 
explain a scheduling decision is when it must 
resolve a dispute. Ideally, the court should be 
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given the opportunity to explain its order or 
change its order before the order is violated. 

Majority op., ,r 53. 

II 

,r 88 While I agree with much of the majority opinion, I 
disagree with the majority's conclusion that deadlines must 
be placed in the scheduling order before *568 the judge's 
signature in order for those deadlines to be enforceable. The 
majority states that "[i]t is important to note that the circuit 

court could have imposed the same 20-day time frame for 
responding to a summary judgment motion by specifying the 
response time 'in the scheduling order itself" " Majority op., 
,r 66. The majority determines that the scheduling order only 

implicitly incorporated a void local court rule. Majority op., 
,r 47. 

,r 89 J part ways with the majority's determination that this 
scheduling order merely implicitly incorporates deadlines 
from a void local court rule. In the case at issue, the 
scheduling order specifically stated the following: "Motion 
for judgment on pleading/summary judgment must be filed 
by 02/01/2006." Below this language the following language 
appears: "[SEE ATTACHED SHEET FOR MOTION 
PROCEDURE]." It is undisputed that the parties in this case 
were provided with the scheduling order and the attached 
sheet. The attached sheet for motion procedure is just over 

one page long. It is also undisputed that counsel, who failed 
to meet the deadlines required in the scheduling order, also 
failed "to fully review the notice accompanying that 
scheduling order." 

,r 90 I write separately because the majority's conclusion that 
the motion practice must be specified in the order itself is a 

distinction without a difference. While placement of a 
response time in the text of the scheduling order may give 
clear notice to the parties, that notice is irrelevant if a party 
fails to carefully review the scheduling order. Reading the 
order gives notice to the party whether the motion practice is 
in the first page or in the referenced attachment. It seems 
curious to conclude that if the order has the same 
information printed in a page that precedes the circuit court 

judge's signature it is enforceable, but if the *569 
information appears on a clearly referenced attached sheet 
after the judge's signature, it is unenforceable. 

,r 91 It is reasonable for a judge to expect that the parties to a 
lawsuit will adhere to a scheduling order. Here, the 
scheduling order on its face puts the parties and counsel on 
notice of the court's expectations regarding the deadlines. 

m 

,r 92 As a part of handling a busy calendar and giving parties 
their day in court, circuit court judges must possess sufficient 
discretion. In a hectic schedule, it is imperative that the 
parties follow court orders. When deadlines are disregarded a 
court calendar can quickly become unmanageable. One can 
imagine the repercussions from a circuit court judge's order 

only having meaning on occasion. Judges must have the 
ability to make discretionary **839 case-by-case distinctions 
and allowances in order for justice to be properly dispensed. 

,r 93 I agree with much of the majority opinion, but I write 
separately because I respectfully disagree with the majority's 
conclusion that "the circuit court erroneously exercised its 

discretion by entering a scheduling order that incorporated a 
void local rule ... " Majority op., ,r 5. 

,r 94 For the foregoing reasons, I respectfully dissent. 

All Citations 

312 Wis.2d 530, 2008 WI 96, 752 N.W.2d 820 
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Footnotes 

Hefty v. Strickhouser. Nos.2006API094 & 2006AP1956, unpublished order (Wis.Ct.App. May 23, 2007). 

Wisconsin Stat. § 802.08(2) reads: "Motion. Unless earlier limes are spec[fied in the scheduling orde,; the motion 
shall be served at least 20 days before the time fixed for the hearing and the adverse party shall serve opposing 

affidavits, if any, at least 5 days before the time fixed for the hearing." (Emphasis added.) 
All references to the Wisconsin Statutes are to the 2005---06 version, unless otherwise noted. 

Defendants Alliance and Daniel Strickhouser will be referred to collectively as "Strickhouser." Daniel Strickhouser 
will be referred to individually as "Daniel Strickhouser" or "Mr. Strickhouser." 

Wisconsin Stat. § 802. l 0(3 ), which deals with calendar practice, provides in pertinent part: 

Scheduling and planning. Except in categories of actions and special proceedings exempted under sub. ( 1), the 
circuit court may enter a scheduling order on the court's own motion or on the motion of a party. The order shall be 
entered after the court consults with the attorneys for the parties and any unrepresented party. The scheduling order 
may address any of the following: 

(c) The time to file motions. 

(h) The appropriateness and timing of summary judgment adjudication under s. 802.08. 

The scheduling order appears to be a template word-processed document that includes "blanks" that can be modified 
on a computer to tailor the template scheduling order to the procedural timing deadlines specified by the circuit court 
for a particular case. All deadlines appear as w1derlined text. Some blanks in Judge Gibbs' scheduling order, such as 

that for a motion for default judgment, were filled in with "nla " to indicate that the deadline in question did not 
pertain to Hefty's case. 

By its reference to the local rule, the scheduling order required Hefty to file and serve her response to Strickhouser's 
motion for summary judgment within 20 days of receiving it on February 6, 2006. Ordinarily this deadline would 
have been February 27, taking into consideration that February 26 was a Sunday. However, Hefty was entitled to 
three additional days to file and serve her response to Strickhouser's motion under Wis. Stat.§ 801.15(5)(a) because 

Strickhouser's motion was served by mail. Wisconsin Stat. § 801.15(5) provides in part: 

(5) Whenever a party has the right or is required to do some act or take some proceedings within a prescribed 

period after the service of a notice or other paper upon the party: 
(a) If the notice or paper is served by mail, 3 days shall be added to the prescribed period. 

The parties appear to agree that Wis. Stat. § 80 l .15(5)(a) allowed Hefty until March I to file and serve her motion on 
Strickhouser. 

The circuit court's comment that Hefty took 38 days from the time she received the defendants' motion to file and 

serve her response was not correct. Hefty's response was filed 28 days after the motion was served, which was five 

days late. 

"Every court has inherent power, exercisable in its sound discretion, consistent within the Constitution and statutes, 
to control disposition of causes on its docket with economy of time and effort." Latham v. Casey & King Co,p., 23 

t,~:STU,',' © 2024 Thomson Reuters. No clairn to original U.S. Government Works. 16 
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Wis.2d 311, 314, 127 N.W.2d 225 (1964) (citation omitted); see also Lentz v. Young, 195 Wis.2d 457,465, 536 
N.W.2d 451 (Ct.App.1995) ("The filing of motions is a matter that directly impacts the trial court's administration of 
its calendar. Trial courts have the inherent power to control their dockets to achieve economy of time and effort."); 
Rupert v. Home Mut. Ins. Co., 138 Wis.2d I, 7, 405 N.W.2d 661 (Ct.App.1987) ("We recognize the trial court's 
inherent discretionary power to control its docket with economy of time and effort." (citing Latham, 23 Wis.2d at 
3 l4, 127 N.W.2d 225)). 

Wisconsin Stat.§ 802.10 was created by supreme court order in 1975. See S.Ct. Order, 67 Wis.2d 585,634 (eff. Jan. 

I, 1976). The statute has since been amended several times, and the scheduling conference procedure has persisted, 
although it is no longer explicitly part of Wis. Stat. § 802.I 0. Wisconsin Stat. § 802.10(3)(a) (I 993-94) provided for a 

"scheduling conference" to address such matters as setting a date for the pretrial conference and trial, setting times 
for hearing on a motion for default judgment, completion of discovery, and service and hearing of motions at or prior 
to the pretrial conference. Reference to a "scheduling conference" was removed from§ 802.10 in 1995. See S.Ct. 
Order 95--04, 191 Wis.2d xxi-xxiv (eff. July I, 1995). 
Professor Charles Clausen and David Lowe explained the purposes behind the scheduling conference: 

[Scheduling conferences are] based on the practice of many federal district courts to call in the attorneys in an 

action shortly after commencement for a report on the status of the action and for the setting of dates. This 
scheduling conference is essentially a "pre-pretrial." The purpose of the scheduling conference is to get the 
litigation moving and keep it moving. In probably the most significant change from the current practice, the new 
rules-most especially section 802. I 0-place the responsibility for moving the case on the court, as well as on the 
attorneys. 
At the scheduling conference, the attorneys should be sufficiently familiar with the case to form a realistic opinion 
as to the amount of time necessary to complete discovery and to discover whether imp leader of third parties will 
probably be necessary. The judge's decision on dates for pretrial conference and trial will necessarily be predicated 
on the time required for discovery and impleader. 
At the conference, the judge issues a scheduling order reciting the dates established. This order controls the course 
of the action and relief from it should not be granted lightly. One of the primary goals of the rules is to establish a 
system in which lawyers and litigants may confidently expect their cases to move along apace. The scheduling 
order is intended to provide the framework in which lawyers can realistically allocate time to the pretrial activities 

in each case. 

Charles D. Clausen & David P. Lowe, The New Wisconsin Rules of Civil Procedure Chapters 801-803. 59 Marq. 
L.Rev. I, 68 (1976). 

See Guelig v. Guelig, 2005 WI App 212, ,i 34, 287 Wis.2d 472, 704 N.W.2d 916 (recognizing that" '[p]retrial 
conference· and 'scheduling conference· are legal terms of art that refer to different types of proceedings"). 

A committee comment to the Wisconsin Judicial Benchbook notes that "[scheduling] [c]onference[s are] rarely held 
on [the] record unless [they are] highly complex matters." Wisconsin Judicial Benchbook: Civil, CV 4-4 (3d ed. 

2007). 
We note that the Benchbook is not intended to stand as independent legal authority for any proposition of law, and we 
cite it merely as an informed and insightful discussion of practice. 

"[Wisconsin Stat.§ 802.I0J places the responsibility for moving a case on the court as well as the attorneys." Judicial 
Council Committee's Note, 1974, § 802.10, Stats. 

The order referenced Wis. Stat. § 802.l0(3)(c) in its caption. The order stated that "[t]ailure to comply with this 
Order will subject that party to sanctions provided by Wis. Stat[. § ] 805.03.'' 

/,!::C:TLilW © 2024 Thomson Reuters. No claim to original U.S. Government Works 17 
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Hefty v. Strickhouser, 312 Wis.2d 530 (2008) 

2008 WI 96, 752 N.W.2d 820 

15 

16 

17 

We note that Hefty's counsel complied with the summary judgment response service deadline that is generally 
applicable absent a contrary scheduling order. See Wis. Stat. §§ 801.15 and 802.08(2). 

We note that the statute includes the phrase "opposing affidavits." Wis. Stat. § 802.08(2). These words have been 
construed to include all submissions made by an adverse party in response to a motion for summary judgment. See 
David Christensen Trucking & Excavating, Inc. v. Mehdian, 2006 WI App 254, 1, 13-14, 297 Wis.2d 765, 726 
N.W.2d 689 (referring to Mehdian's "submissions," not merely his "opposing affidavits," in applying Wis. Stat. § 
802.08(2)). 

See Phelps v. Physicians Ins. Co. of Wis., Inc., 2005 WI 85, 1 77, 282 Wis.2d 69, 698 N.W.2d 643 (Prosser, J., 
concurring in part, dissenting in part). 

These rules can be retrieved online on the State Bar of Wisconsin's website at the following address: 
http://www.wisbar.org/AM/Template.cfm? Section =Civil_rules (last visited July 2, 2008). 

End of Document re 2024 Thomson Reuters. No claim lo original lJ S. Government Works. 
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EXHIBIT4 

Excel Spreadsheet showing voter registration data to be provided to Court. 

FILED 
09-30-2024 

Anna Maria Hodges 

Clerk of Circuit Court 

2024CV007822 

Honorable Thomas J. 
McAdams-07 

Branch 7 
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STATE OF WISCONSIN CIRCUIT COURT MILWAUKEE 
COUNTY 

DENNIS EUCKE, et al., 

Plaintiffs 

V. 

Page 1 of 1 
FILED 
10-02-2024 

Anna Maria Hodges 

Clerk of Circuit Court 

2024CV007822 

Case No. 2024-CV-007822 
WISCONSIN ELECTIONS COMMISSION, et al., 

Defendants 

NOTICE OF APPEARANCE 

TO: ALL COUNSEL OF RECORD 

PLEASE TAKE NOTICE that Plaintiffs appear by Daniel Eastman, of Eastman Law, LLC, 

in this action. A copy of all papers in this action should be served on the undersigned at the address 

stated below or via the electronic case filing system for the Milwaukee County Circuit Court. 

Dated: Sept. 27, 2024 

RespectfulJy submitted, 

Electronically signed by: Isl Daniel J. Easlman 
Daniel J. Eastman (local counsel) 
Wis. BarNo. 1011433 
Eastman Law, LLC 
PO BOX 158 
Mequon, Wisconsin 53092 
Phone: (414) 881-9383 
dan@attomeyeastman.com 

Attorney for Plaintiffs 
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