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Atlanta, GA - Today Secretary Raffensperger defended Georgia’s election
integrity laws, denouncing the 11th-hour effort to impose new activist
rulemaking that would undermine key provisions of Georgia's Election Integrity
Act (S.B. 202) and other reforms like S.B. 189. Since taking office, Secretary
Raffensperger has supported reforms that foster voter confidence in elections.
The Secretary was proud to work with the General Assembly to require Photo
ID for absentee ballots, expedite reporting and certification of election results,
strengthen chain of custody procedures, and implement rigorous citizenship
verification to ensure that only U.S: citizens can vote in our elections. Because
of these efforts, Georgia has been identified by the Heritage Foundation as

having some of the best election integrity measures in the country.

“Activists seeking to impose last-minute changes in election procedures outside
of the legislative process undermine voter confidence and burden election
workers,” said Secretary of State Brad Raffensperger. “The General Assembly
knew that quick reporting of results and certification is paramount to voter
confidence and passed S.B. 202, but misguided attempts by the State Election
Board will delay election results and undermine chain of custody safeguards.
Georgia voters reject this 11th hour chaos, and so should the unelected

members of the State Election Board.”

One of the main election integrity measures that the General Assembly put in

place in both S.B. 202 and S.B. 189 are procedures to ensure the quick and
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Georgia voters deserve confidence that election results will be timely reported
on Election Night as required by S.B. 202 and S.B. 189. Misguided efforts to
impose new procedures like hand counting ballots at polling locations make it
likely that Georgians will not know the results on Election Night. Additionally,
having poll workers handle ballots at polling locations after they have been
voted introduces a new and significant risk to chain of custody procedures.
Georgia law already has secure chain of custody protocols for handling ballots,
and efforts to change these laws by unelected bureaucrats on the eve of the

election introduces the opportunity for error, lost or stolen ballots, and fraud.

Throughout this year, the Secretary of State's office has been traveling across
the state working with county election officials to conduct audits and site
inspections that ensure the state’s voting equipment is secure and in working
order. Each of Georgia’s 159 counties have passed the test. Georgia's voter rolls
are the cleanest in the nation, and Secretary Raffensperger is the first Secretary
of State to conduct a citizenship audit to ensure only U.S. citizens can vote in
Georgia elections. The Secretary’s office has also coordinated tabletop
exercises between county election workers, law enforcement and cybersecurity
partners to reinforce the security of our election processes. These misguided,
last-minute changes from unelected bureaucrats who have never run an
election and seem to reject the advice of anyone who ever has could cause

serious problems in an election that otherwise will be secure and accurate.
#i#t#

Georgia is recognized as a national leader in elections. It was the first state in
the country to implement the trifecta of automatic voter registration, at least 17

days of early voting (which has been called the “gold standard”), and no-excuse
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20 |eved the largest single day of in-person early voting turnout in
Georgia midterm history utilizing Georgia's secure, paper ballot voting system.
Most recently, Georgia ranked #1 for Election Integrity by the Heritage
Foundation, a top ranking for Voter Accessibility by the Center for Election

Innovation & Research and tied for number one in Election Administration by
the Bipartisan Policy Center.

More News & Announcements

Secretary Raffensperger Launches Required Polling Place Warning: “This election
will be decided by U.S. Citizens. Period.”

Secretary Raffensperges Announces Cross-State Double Voting Indictment

Secretary Hosts Law Enforcement Tabletop on Secure Elections

Secretary Raffensperger Brings Together Nearly 300 State Election Officials for
Election Security Event

Secretary Raffensperger Announces Real-Time Ballot Tracking Partnership with
Ballot Scout

Brad Raffensperger Sets the Record Straight: Abrams Lies Again About Georgia's
Elections
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FOR IMMEDIATE RELEASE

GAVREO Calls on State Elections Board to Pause Future Rule Changes Ahead of
Presidential Election

[Georgia, August 21, 2024] — With less than 77 days until the Presidential Election, the Georgia
Association of Voter Registration and Election Officials (GAVREO) is urging the State Election
Board (SEB) to halt the implementation of additional SEB election rules that would go into
effect for the upcoming election. GAVREO members are gravely concerned that dramatic
changes at this stage will disrupt the preparation and training processes already in motion for poll
workers, absentee voting, advance voting and Election Day preparaticn

Given the proximity of the election, introducing new rules at this stage would create unnecessary
confusion among both the public and the dedicated poll workers and election officials who are
critical to ensuring a smooth and efficient voting process.

"We are already in the midst of extensive training prewaration for our poll workers and preparing
for one of the biggest and most scrutinized electicnis in years," said W. Travis Doss, Jr., President
of GAVREO. "Any last-minute changes to the iuies risk undermining the public's trust in the
electoral process and place undue pressure on the individuals responsible for managing the polls
and administering the election. This coula ultimately lead to errors or delays in voting, which is
the last thing anyone wants."

In a time when maintaining public confidence in elections is more important than ever, making
changes so close to Election Day only serves to heighten concerns and fears among voters.
GAVREDO believes that maintaining stability in the rules governing the elections process is
essential for ensuring a fair and orderly process.

"We urge the State Election Board to seriously consider the impact of further rule changes and to
prioritize the integrity and smooth operation of the upcoming election. Our poll workers, election
administrators and voters deserve clarity and consistency in the rules that will guide this critical
process,” added Mr. Doss.

For more information, please contact GAVREO, tdoss@augustaga.gov or 706-821-2872.

About GAVREO

****The Georgia Association of VVoter Registration and Election Officials (GAVREQO) was
established in 2019 and was constituted from the merging of the Voter Registrars Association of
Georgia (VRAG) and the Georgia Election Officials Association (GEOA). Members consist of
Active Election Superintendents, Election Supervisors/Directors, the County Board of Registrars,
Deputy Registrars, County Election Board Members, Combined County Voter Registration and
Election Board Members, and other full-time and part-time voter registration and elections staff
and currently has over 500 members statewide. Many of our members have over 30 years of
experience in elections administration. ****


mailto:tdoss@augustaga.gov




GEORGIA DEPARTMENT OF LAW
40 Capitol Square SW

Atlanta, Georgia 30334-1300 www.law.ga.gov
(404) 656-3300

CHRISTOPHER M. CARR
ATTORNEY GENERAL

ATTORNEY-CLIENT PRIVILEGED INFORMATION

September 19, 2024

MEMORANDUM:
TO: John Fervier
Chairman

State Election Board

FROM: Elizabeth Young
Senior Assistant Attorney General

RE: Request for Comments on Proposed Rules in Advance of September 20,
2024 State Election Board Meeting

This memorandum is in response to the Baard’s request for comments from our office
regarding the proposed rules to be considered by the Board at its September 20, 2024
meeting.

As an initial matter, this office does not typically engage in a broad review of an agency’s
proposed rules to ensure that the agency’s proposed rules are consistent with law. As an
administrative board withh rulemaking authority, it is the Board’s obligation to formulate
its proposed rules to b consistent with law and conducive to the fair, legal and orderly
conduct of primaries and elections. O.C.G.A. § 21-2-31(2). The Board should evaluate
the legality of any proposed rule prior to publication and voting. Should the Board desire
specific legal advice concerning any proposed rule or action, the Board should seek such
advice in writing addressed to this office. This office cannot search through email
correspondence to which it is simply copied to determine whether or not the Board has
made a passing comment to seek legal advice on any particular topic. In addition,
seeking unspecified comment on any proposed rule is unhelpful. In its request for legal
advice, the Board should specify the matter upon which it seeks legal advice and ask a
specific question to be answered through the Chair. This is the best manner in which to
seek advice and allows this office to answer those questions on which the Board needs
advice and avoids any misinterpretation of the Board’s request and allows for an efficient
and deliberate response.

In the instant matter, in an effort to assist the Board, we make this limited exception to
our usual practice to offer the following expedited comments upon the rules proposed for
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consideration at the September 20 meeting based on the Board’s request. We make this
exception here because a review of the proposed rules reveals several issues including
that several of the proposed rules, if passed, very likely exceed the Board’s statutory
authority and in some instances appear to conflict with the statutes governing the conduct
of elections. Where such is the case, and as outlined below, the Board risks passing rules
that may easily be challenged and determined to be invalid.

Please note the following:

As a general matter, the passage of any rules concerning the conduct of elections are
disfavored when implemented as close to an election as the rules on the September 20
agenda. The United States Supreme Court in Purcell v. Gonzalez recognized that “[c]ourt
orders affecting elections, especially conflicting orders, can themselves result in voter
confusion and consequent incentive to remain away from the polls. As an election draws
closer, that risk will increase.” 549 U.S. 1, 4-5 (2006). Federal courts have thus generally
refrained from enjoining state election laws in the months prior to an election. See Merrill
v. Milligan, 142 S. Ct. 879 (2022) (Kavanaugh, J., concuiring); see also League of
Women Voters of Florida, Inc. v. Fla. Sec’y of State, 22 ¥.4th 1363 (11th Cir. 2022)
(Purcell applies when voting was set to begin in less than four months). The Board itself
has utilized the Purcell principle in defense of ceitain Senate Bill 202 provisions. See In
re Ga. Senate Bill 202, 622 F.Supp.3d 1312, 1343-44 (N.D. Ga. 2022) (“[State
Defendants, which include the members of the State Election Board] argue that the Court
should withhold relief under the Purcell doctrine and the Eleventh Circuit’s application
of that doctrine in League because in-person early voting for the general election will
begin in mid-October, and a late chiange to the law will pose a significant risk of voter
confusion and harm to the electoral process.”). Thus, the Board should also consider how
the passage of any rules weli-within the period where courts have agreed that Purcell
applies may affect the appiication of the principle in the future.

L. The Board’s general rule-making power is limited to rules that do not exceed
or conflict with the Georgia Election Code.

“[TThe General Assembly is empowered to enact laws of general application and then
delegate to administrative officers or agencies the authority to make rules and regulations
necessary to effectuate such laws.” Jackson v. Composite State Bd. of Med. Examiners of
Ga., 256 Ga. 264, 265 (1986). The test of validity of an administrative rule is twofold:

(1) is it authorized by statute, and (2) is it reasonable? Georgia Real Estate Comm. v.
Accelerated Courses in Real Estate, Inc., 234 Ga. 30, 32-33 (1975).

The Board’s power to adopt rules is solely derived from statutes passed by the General
Assembly. The General Assembly has granted the Board authority to promulgate rules
and regulations as will be conducive to the fair, legal, and orderly conduct of primaries
and elections, see O.C.G.A. § 21-2-31(2); and further to promulgate rules and regulations
to obtain uniformity in the practices and proceedings of superintendents, registrars,
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deputy registrars, poll officers, and other officials, as well as the legality and purity in all
primaries and elections. O.C.G.A. § 21-2-31(1).

However, a broad grant of statutory authority to promulgate rules is not an unlimited
grant of authority. See Ga. Real Estate Comm’n v. Accelerated Courses in Real Estate,
Inc., 234 Ga. 30, 32-33 (1975) (administrative rules must be both authorized by statute
and reasonable) (discussing Eason v. Morrison, 181 Ga. 322 (1935)). Only the General
Assembly has the constitutional authority to legislate. See HCA Health Services of Ga.,
Inc. v. Roach, 265 Ga. 501, 502 (1995). Although the General Assembly may grant
“administrative authority to promulgate rules for the enforcement of the General
Assembly’s enactments” to agencies like the Board, the agency’s authority can only
extend to “adopt rules and regulations to carry into effect a law already passed” or
otherwise “administer and effectuate an existing enactment of the General Assembly.”
Id. Thus, a regulation that adds extra requirements or procedure wiiere the statute speaks
plainly on a matter is inconsistent with the statute and may likely be subject to a legal
challenge. See Dep’t of Hum. Res. v. Anderson, 218 Ga. Arn. 528, 529 (1995) (agency
regulation that added a requirement before a modification order of child support took
effect was inconsistent with the clear authority of the statute).

Operating where there is no statute is also similzrly impermissible: while agencies have
implied powers “as a reasonably necessary tc execute the express powers conferred,”
Bentley v. State Bd. of Med. Examiners of za., 152 Ga. 836, 836 (1922), the Supreme
Court of Georgia has recently warned that “for a government entity whose authority on
the relevant point is purely a creature of statute, the absence of statutory authority is the
absence of legal authority to act.” Camp v. Williams, 314 Ga. 699, 709 (2022) (Bethel, J.,
concurring). See also Gebrekidar: v. City of Clarkston, 298 Ga. 651, 654 (2016) (“[T]he
General Assembly speaks through its silence as well as its words; the broad scope and
reticulated nature of the statutory scheme indicate that the legislature meant not only to
preclude local regulatiog of the various particular matters to which the general law
directly speaks, but also to leave unregulated ... the matters left unregulated in the
interstices of the general law.”).

Thus, the Board’s authority to promulgate rules and regulations is limited to the
administration or effectuation of the statutes in the Georgia Election Code. The Board
should therefore take all precaution to ensure that any rule adopted and promulgated by
the Board neither conflicts with nor expands any statute; otherwise, the Board runs
substantial risk of intruding upon the General Assembly’s constitutional right to legislate.
When such intrusion occurs, the Board rule is highly likely to be ruled invalid should it
be challenged.

Finally, to the extent that a proposed rule merely mirrors the language of a statute without
more, it does not accomplish anything. To the extent that a rule mirrors a statute but adds
or alters the statute’s requirements, the rule will likely be subject to an easy legal
challenge.



State Election Board
September 19, 2024
Page 4

II. Proposed Rules

There are several proposed rules before the Board that appear to either impermissibly
conflict with or otherwise expand the scope of Georgia statutes.

1. Proposed Rules 183-1-12-.01 and 183-1-12-.19

These rules seek to change the form of the ballots and require that the Secretary of State
and the counties post “freely accessible link[s]” to a list of electors prior to advance
voting and maintain such data files for free download for a minimum of ten consecutive
years, respectively. Thus, the proposed rules seek to direct actions that are, by statute,
within the purview of the Secretary of State. See O.C.G.A. § 21-2-50(a)(1), (15);
0.C.G.A. § 21-2-225(c). As such, the proposed rules do not fall within the Board’s
regulatory power under O.C.G.A. § 21-2-31 thus very likely exceeds the Board’s scope
of authority to promulgate.

2. Proposed Rule 183-1-13-.05

This rule seeks to expand the enumerated locations where poll watchers may be
designated beyond those places identified in the statute. O.C.G.A. § 21-2-408(c), which
the original rule, Ga. Comp. R. & Regs. 183-i-13-.05, tracks almost exactly, specifically
provides that poll watchers may be designated by the superintendent to serve in “the
check-in area, the computer room, the duplication area, and such other areas as the
superintendent may deem necessary @ the assurance of fair and honest procedures in the
tabulating center.” Under the cancn of statutory construction “expression unius est
exclusio alterius” (“the menticn of one thing implies the exclusion of another”), a list of
items in a statute is presumed io exclude items not specifically listed, and the omission of
additional locations from tue statute is regarded by the courts as deliberate. See, e.g.
Barnes v. State Farm Fire & Cas. Co., 2024 Ga.App. LEXIS (Aug. 26, 2024).

The proposed rule goes beyond the statutorily-designated list of places a superintendent
may decide to place poll watchers and instead supplants the superintendent’s discretion
with the Board’s own. This too does not carry into effect a law already passed by the
General Assembly but rather expands upon the statute; the rule, if adopted, would then
very likely be subject to legal challenge as invalid.

3. Proposed Rule 183-1-14-.11

This rule goes beyond merely administering or effectuating an existing statute by adding
additional requirements that would make it inconsistent with the statute. The proposed
rule purports to require that absentee ballots be mailed “by United States Postal Service
or other delivery service which offers tracking[.]” However, the General Assembly did
not specify the use of tracking for the mailing of absentee ballots. See O.C.G.A. § 21-2-
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384(a)(2) (“[T]he board of registrars or absentee ballot clerk shall mail or issue official
absentee ballots to all eligible applicants....”) (emphasis added).

The proposed rule further requires that county boards of registrars maintain as public
record the tracking records for each ballot mailed to the electors. However, the Board
has no authority to promulgate rules regarding the classification or retention of
documents. See O.C.G.A. § 21-2-31 (promulgate rules for the fair, legal, and orderly
conduct of elections). Thus, promulgation of the rule would very likely go beyond the
scope of the Board’s authority and be subject to challenge as invalid

4. Proposed Rule 183-1-12-.21

This rule seeks to expand on the reporting requirements set forth in O.C.G.A. § 21-2-
385(e). The statute already provides a fairly detailed process by which county boards of
registrars or absentee ballot clerks must report information regarding the ballots issued,
received, or rejected during the advance voting period. See O.C.G.A. § 21-2-385(e). The
proposed rule seeks to go beyond the statute to require, among other expansions,
additional information regarding the substance of the bziiots (i.e., the number of political
party or nonpartisan ballots cast). However, the General Assembly did not include that
information as information that must be reported pursuant to O.C.G.A. § 21-2-385(e).
Accordingly, the rule, if promulgated, would siilarly likely go beyond the scope of the
statute and the Board’s authority.

5. Proposed Rules 183-1-12-.12(a)(5) and 183-1-14-.02(8), (13)

These rules refer to the process ¢i hand-counting ballots on Election Day and during the
advance voting period, respeciively, to produce a vote total to compare to the ballot count
produced by the ballot scauiners. Crucially, these Proposed Rules purport to amend
provisions to allow for hand-counting ballots at the precinct-level, which would appear to
occur prior to submission to the election superintendent and consolidation and tabulation
of the votes. Compare Ga. Comp. R. & Regs. 183-1-12-.12(a) (“After the Polls Close™)
with Ga. Comp. R. & Regs. 183-1-12-.12(b) (“Consolidation of Results”); Ga. Comp. R.
& Regs. 183-1-14-.02(8) (“At the close of voting on any day during the advance voting
period...); Ga. Comp. R. & Regs. 183-1-14-.02(13) (“The ballot scanner and ballot
containers shall then be secured until time for the tabulation of votes.”).

However, the statutes upon which these rules rely do not reflect any provision enacted by
the General Assembly for the hand-counting of ballots prior to tabulation.

For example, O.C.G.A. § 21-2-483 details procedures at the tabulation center: in
primaries and elections in which optical scanners are used, after the seal on each
container of ballots is inspected and verified as not having been broken, the container
with the ballots is opened, the ballots are removed, “and the ballots shall be prepared for
processing by the tabulating machines.” O.C.G.A. § 21-2-483(c) (emphasis added).
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Then, “[u]pon completion of the tabulation of the votes, the superintendent shall cause to
be completed and signed a ballot recap form[.]” O.C.G.A. § 21-2-483(d). O.C.G.A. § 21-
2-436 is similarly inapplicable; that statute contemplates the duties of the poll officers
after the close of polls in precincts in which paper ballots are used, not ballot scanners or
voting machines.

0.C.G.A. § 21-2-420(a) does provide that “the poll officials in each precinct shall
complete the required accounting and related documentation for the precinct and shall
advise the election superintendent of the total number of ballots cast at such precinct and
the total number of provisional ballots cast.” However, neither the statutes that prescribe
the duties of poll officers after the close of the polls for precincts using voting machines,
see O.C.G.A. § 21-2-454, nor the precincts using optical scanners, see O.C.G.A. § 21-2-
485, suggest that the General Assembly contemplated that a hand-count of the ballots
would be part of the “required accounting.”

There are thus no provisions in the statutes cited in support &f these proposed rules that
permit counting the number of ballots by hand at the precinct level prior to delivery to the
election superintendent for tabulation. Accordingly, these proposed rules are not tethered
to any statute—and are, therefore, likely the precise type of impermissible legislation that
agencies cannot do. See HCA Health Services ot Ga., Inc., supra.

We hope that this expedited informal analysts is helpful to the Board. Should there be
further questions directed to this office as described herein, we will endeavor to assist the
Board further.

cc: Mrs. Sara Tindall Ghazal (via email correspondence)
Dr. Janice W. Johnstorn (via email correspondence)
Mr. Rick Jeffares {via email correspondence)
Mrs. Janelle Kinig (via email correspondence)
Mr. Michael Coan (via email correspondence)
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15.

This rule is extremely concerning to me and to the organization. In fact,
I believe that it will be disastrous for our members who plan to vote in
November.

We are so close to the General Election—less than fifty days away, in
fact. The hand count requirement now changes the whole tabulation
process. I worry that poll officers will face difficulty navigating this
confusing process and will face uncertainty as to whether their votes
will be part of the tabulation when so imany poll officers are in charge
of resolving any discrepancies iu the different hand counts. On top of
that, the new hand couriing requirement throws a wrench into the
mandatory trainings that poll officers must complete. Now, poll officers
must follow ax entirely new tabulation process, one especially prone to
errors and discrepancies.

For example, how long would it take for three poll officers to hand
count thousands of ballots? If three poll officers must independently
count the ballots and place them in stacks of fifty ballots each, what
order of counting must they follow? And if each precinct must follow
this new process, then thousands of precincts in all 159 counties may

all do it differently resulting in different outcomes. Moreover, the poll

4
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17.

manager must correct any inconsistencies and figure out the reasons for
discrepancies.

GA NAACP’s members will be harmed. This is because hand counting
unreliable and leads to errors and mistakes. Furthermore, it also creates
issues of ballot security, such as ballots getting spoiled, inadvertently
or otherwise, if poll officials tamper with individual ballots or
accidentally spoil individual ballots by spilling liquids for example.
And the prospect that multiple poll oificials will now be privy to the
candidates chosen by voters on the printed ballots before all the votes
are tabulated is by itself a security risk and also risks ballots of GA
NAACP members teing thrown out.

I view this new rule requiring three poll officers to handle each ballot
and conduct independent hand counts of all ballots as a disaster in the
making. And the risk of there being security issues such as the spoiling
of ballots, inaccuracies, and/or discrepancies is much greater in hand
counting than when relying on machine tabulation. Hand counting also
has the potential to delay certification and thus makes it much harder to
meet the certification deadline. GA NAACP members now face

uncertainty as to whether their votes will count, and their confidence in
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the stability of the election process and administration will be shaken
especially if they do not know whether their votes will count. In fact,
the Hand Counting Rule increases the likelihood that their votes will
not be counted at all because of potential “discrepancies.”

I am also concerned that there may be an attempt by precincts or
counties to deliberately slow down the ballot counting process and
prevent it from being completed. This is because poll officials in every
polling location across 159 counties would know from the printed
ballots that show the voters’ selections for each contest, which
candidates are leading the taily before the tabulation of the votes by the
election superintendents. And poll officials may view this as an
opportunity to delay the count and ultimately delay certification.

The new hand counting rule also frustrates GA NAACP’s mission. GA
NAACP works hard to register prospective voters and to educate them
and is now planning to mobilize these voters to the polls These last-
minute changes that have the potential to disenfranchise GA NAACP
members and constituents will undo much of the hard work that GA

NAACP has done.
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GA NAACP also has limited staff and volunteer resources to
troubleshoot any issues that arise if its members find out that their votes
were not counted, or precincts do not tabulate the votes in a timely
manner. Our staff time has so far been dedicated to registering,
educating, and activating voters for the upcoming General Election.
And after the Election, we plan to spend the bulk of our time helping
voters who cast provisional ballots at the poils to cure those ballots. But
now with the hand counting rule, we raust divert these limited resources
towards troubleshooting issues that will arise from the application and
administration of this new rule.

These tasks will be challenging and resource-intensive, especially in
our marginalized constituencies. Those vulnerable voters have less time
and resources to fight against any uncertainty and confusion that will
be caused by this change in the rules. To that end, GA NAACP’s
resources will be stretched thin. We spend a lot of our limited time,
resources, and staff helping voters who cast provisional ballots at the
polls cure those ballots within the three days after November 5. And we
will not be able to do so at the same degree if we have to deal with the

consequences of the hand counting rule.



22. GA NAACP’s work relating to other initiatives in the criminal justice
and economic justice spaces would also suffer if we were forced to
spend considerable resources responding to last minute mass voter-

challenges.
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I, Gerald Griggs, personally appeared before the undersigned notary public and

hereby state on oath that the facts set forth in the foregoing Declaration are true and

correct to the best of my knowledge and belief.

>

-
P

Signature of Declarant Gerald Griggs

Gerald Griggs
Printed Name of Declarant Gerald Griggs

Sworn to and subscribed this ﬁ day of October, 2024 in Georgia.

\\
NOTARY PUBLIC My Commission Expires: P T HO/I/
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SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

ETERNAL VIGILANCE ACTION,
INC., SCOT TURNER, and JAMES

HALL,
Plaintiffs,
V. | Civil Action File No. 24CV01158
STATE OF GEORGIA,
Defendant.

DECLARATION OF HELEN BUTLER




|

Pursuant to O.C.G.A. § 9-10-110 and § 9-10-113, I, Helen Butler, declare as

follows:

1.

I am the Executive Director of the Georgia Coalition for the People’s
Agenda (“GCPA” or “People’s Agenda”), over 18 years of age, and
competent to make this declaration.

I have personal knowledge of the matters stated herein and would
testify to the same if called as a witness in Court.

GCPA is a Georgia not-for-profit corporation with its principal place of
business located in Atlanta, Georgia.

GCPA was founded in 1998 by the late Reverend Joseph Lowery.
GCPA is comprised of a coalition of human rights, civil rights, labor,
women’s, youth, and peace and justice groups that advocate for issues
includirz, but are not limited to, voting rights protection, elimination
of barriers to the ballot box, criminal justice reform, quality education,
affordable housing, economic development and equal participation in
the political process for Georgians of color and underrepresented
communities.

GCPA encourages voter registration and participation, particularly

among Black Georgians and other underrepresented communities.



GCPA’s support of voting rights and access is central to its mission.
The organization has committed, and ahead of the 2024 General
Election, continues to commit time and resources to conducting voter
registration drives, voter education, voter ID assistance, election
protection, census participation, fair redistricting maps, other get-out-
the-vote efforts in Georgia, such as “Souls to the Polls,” “Pews to the
Polls” and other initiatives designed to encourage voter turnout, and
impact litigation involving voting rights issues.

GCPA’s coalition currently includes more than 30 organizations that

collectively have more than 5,000 individual members across the state

of Georgia.

GCPA operates seven offices across the State of Georgia: its main
office is in Atlanta and additional offices are located in Athens,
Augusta, Albany, Savannah, Macon, and LaGrange. We are expecting
to open an office in Rome, Georgia later this year. Each office serves
roughly 10 to 12 surrounding counties on a regular basis.

GCPA has limited resources to cover all this work, with seven paid
full-time staff members working in the main Atlanta office, and six

coordinators, each assigned to a particular area of Georgia. The



coordinators are responsible for organizing the organization’s activities
in the communities they serve, including civic engagement activities,
voter registration drives, voter mobilization efforts, and the
organization’s educations and coalition work. The People’s Agenda
also has a couple hundred volunteers that work with its offices across
the State of Georgia, including in Atlanta.

I am aware that the Georgia State Board of Elections amended an
existing rule that lays out the duties of poll officers during the tabulation
of votes to now require three poil officers to independently count the
total number of ballots remioved from the scanner sorting into stacks of
fifty ballots until ali ballots have been hand counted. As I understand,
next, each peil officer must sign a document verifying the total number
of ballots they counted. If there are any discrepancies between the three
poll officers’ hand counts or between the hand counts and the numbers
recorded on the precinct poll pads or the ballot marking devices, then
poll manager must immediately determine the reason for the
inconsistency; correct the inconsistency, if possible; and fully
document the inconsistency or problem along with any corrective

measures taken.



10.

11.

12.

At this time, GCPA has members who are registered to vote, including
in Fulton County. Many GCPA members plan to vote in the upcoming
General Election on November 5, 2024, including members of GCPA
in Fulton County.

This rule is extremely concerning to me and to the organization. In fact,
I believe that the hand counting rule will be disastrous for our members
who plan to vote in November and for our organization.

We are so close to the General Election—Iess than fifty days away. The
hand counting requirement chariges the whole tabulation process. Poll
officers will face difficulty navigating this confusing process. And as a
result, GCPA’s members will face uncertainty as to whether their votes
will be part of the tabulation when there are so many cooks in the
kitchen in charge of resolving any discrepancies in the different hand
counts. On top of that, the new hand counting requirement throws a
wrench into the mandatory trainings that poll officers must complete.
Now, poll officers must follow am entirely new tabulation process, one
especially prone to errors and discrepancies.

GCPA’s members will be harmed. Hand counting is unreliable and

leads to errors and mistakes. And this will expose GCPA’s members to



13.

potential disenfranchisement if their ballots are thrown out intentionally
or simply not counted accidentally. Furthermore, hand count also
creates issues of ballot security, such as ballots getting spoiled,
inadvertently or otherwise, if poll officials tamper with individual
ballots or accidentally spoil individual ballots by spilling liquids for
example. The prospect that multiple poll officials will now be privy to
the candidates chosen by voters on the printed ballots before all the
votes are tabulated is not only a security risk, it also increases the risk
that ballots of GCPA members will be thrown out.

I view this new rule requirtng three poll officers to handle each ballot
as having the potentijzi to lead to disastrous consequences. With the new
rule in place, I think that there will be massive disruptions in the
tabulationi process—poll officers may disagree with each other,
discrepancies might not be resolved, and ultimately ballots may be
thrown out. Trying to imagine this process play out smoothly in the
thousands of precincts across 159 counties is difficult.

And the risk of there being security issues such as the spoiling of
ballots, inaccuracies, and/or discrepancies is much greater in hand

counting than when relying on machine tabulation. Hand counting also




14.

has the potential to delay certification and thus makes it much harder to
meet the certification deadline. GCPA’s members now face uncertainty
as to whether their votes will count, and their confidence in the stability
of the election process and administration will be shaken especially if
they do not know whether their votes will count. In fact, the Hand
Counting Rule increases the likelihood that their votes will not be
counted at all because of potential “discrepancies.”

I am also concerned that there may be an attempt by precincts or
counties to deliberately slow down the ballot counting process and
prevent it from being completed. This is because poll officials in every
polling location acioss 159 counties would know from the printed
ballots that show the voters’ selections for each contest, which
candidates are leading the tally before the tabulation of the votes by the
election superintendents. And poll officials, especially those officials
who are unhappy with the way the votes are tallying up, may view this
as an opportunity to delay the count and ultimately delay certification.
This new process will destabilize the election process and also

unnecessarily make voters question whether their votes will ultimately

count.



16.

17.

The new hand counting rule also frustrates GCPA's mission. GCPA has
worked, and continues to work, to prevent efforts to suppress the votes
of, or disenfranchise, Black voters, other voters of color and other
underrepresented communities’ voters, and has been involved in voting
rights litigation in Georgia to vindicate the rights of Black voters and
other voters of color.

The new rule will also force GCPA to divert its limited staff and
resources away from planned activities to respond to issues that will
likely arise as result of the hand counting rule. GCPA has worked hard
to register prospective voters and to educate them and is now planning
to mobilize these voters to the polls These last-minute changes that have
the potential to disenfranchise GCPA’s members and constituents will
undo much of the hard work that GCPA has done throughout the year.

GCPA has also limited staff and volunteer resources to troubleshoot
any issues that arise affer the election—for example, if its members find
out that their votes were not counted, or precincts do not tabulate the
votes in a timely manner. After the election, GCPA spends the bulk of
its time helping voters who cast provisional ballots at the polls to cure

those ballots. But now with the hand counting rule, the organization



18.

19.

must divert these limited resources away from helping provisional
voters.

These tasks will be challenging and resource-intensive, especially in
our marginalized constituencies. Those vulnerable voters have less time
and resources to fight against any uncertainty and confusion that will
be caused by this change in the rules. To that end, GCPA’s resources
will be stretched thin.

GCPA will also have to divert our precious staff time away from other
activities the organization had planned. For instance, People’s Agenda
typically performs work on matters outside of the voting process—
namely, criminal justice reform, equity in education, economic
empowerment for Black-owned businesses, environmental justice,
elder issues and other matters. And GCPA seeks to balance its limited
time and resources between these areas. But these activities will suffer
because the organization will be forced to deal with the aftermath of the
hand counting process in 159 counties, including responding to endless
questions from members and constituents and interfacing with various
boards of elections about their individual processes. All of this will take

an inordinate amount of time that GCPA cannot afford to lose.



20.

GCPA, its coalition organizations, and members, have a strong interest
in preventing the disenfranchisement of eligible voters in Georgia,
including eligible Black voters and other voters of color from
underrepresented communities across the State, including in Fulton
County. For that reason, GCPA believes that the hand count rule should

not be in effect in the upcoming General Election.



VERIFICATION

1, Helen Butler, personally appeared before the undersigned notary public and

hereby state on oath that the facts set forth in the foregoing Declaration are true and

correct to the best of my knowledge andhelief.

{dnature of Declarant Helen-Butler

/“/ C/ on (E)(djl e

Printed Name of Declarant Helen Butler

Sworn to and subscribed this Lday of October, 2024 in Georgia.

NOTARY PUBLIC My Commission Expires: W&L K/\ 07 7

""uuu"“
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STATE ELECTION BOARD

NOTICE OF PROPOSED RULEMAKING

Revisions to Subject 183-1-12-.12 Tabulating Results
TO ALL INTERESTED PERSON AND PARTIES:

Notice is hereby given that pursuant to the authority set forth below, the Georgia State
Election Board, (hereinafter “SEB”) proposes the attached amendments to Subject 183-1-12-.12
(Tabulating Results).

This notice, together with an exact copy of the proposed new rules and a synopsis of the

proposed rules, is being distributed to all persons who have requested, in writing, that they

be placed on a distribution list. A copy of this notice, an exact copy of the proposed rule

amendments, and a synopsis of the proposed rule amendments may be reviewed during

normal business hours of 8:00 a.m. to 5:00 p.m. Monday through Friday, except official

state holidays, at the Office of the Secretary of State, Elections Division, 2 Martin Luther

King Jr. Drive, S.E., 8th Floor West Tower, Atlanta, Georgia 30334. These documents will

also be available for review on the State Election Board’s web page at: https://sos.ga.gov/page/proposed-
state-election-board-rules-and-rule-amendments . Copies may also bz requested by contacting the State
Election Board at: ahardin(@sos.ga.gov .

To provide the public an opportunity to comment upon anc rrovide input into the proposed rule
amendments, a public hearing will be held on Friday, September 20, 2024 at 9:00 A.M. The meeting will
take place at the Georgia State Capitol, Room 341.

Information regarding how to join and provide public comment at the meeting will be
available on the State Election Board’s webpage at: https://sos.ga.gov/page/state-election-board-meetings-
events .

Public comments given at the meeting will be limited to two minutes per person. Additional comments
may be given using the following means and must be received by noon on September 19 to be considered
by the State Election Board-

* Electronically by emailing SEBPublicComments@sos.ga.gov

* By mailing comments to:

State Election Board

C/O Alexandra Hardin

2 Martin Luther King Jr. Drive, S.E.

8th Floor West Tower Suite 802

Atlanta, Georgia 30334

This notice is given in compliance with O.C.G.A. §50-13-4.

This 21st day of August 2024.

ohn Fervier

Posted: August 21, 2024 Chair, State Election Board


https://sos.ga.gov/page/proposed-state-election-board-rules-and-rule-amendments
https://sos.ga.gov/page/proposed-state-election-board-rules-and-rule-amendments
mailto:ahardin@sos.ga.gov
https://sos.ga.gov/page/state-election-board-meetings-events
https://sos.ga.gov/page/state-election-board-meetings-events

SYNOPSIS OF THE PROPOSED RULE
OF THE STATE ELECTION BOARD
RULE 183-1-12-.12 Tabulating Results

Purpose: The purpose of the rule is to ensure the secure, transparent, and accurate counting of
ballots by requiring a systematic process where ballots are independently hand-counted by three
sworn poll officers. The rule mandates detailed documentation, sealing, and certification of ballot
counts, with provisions for resolving inconsistencies and communicating any counting that
occurs outside the polling location to relevant parties.

Main Features: The main features of the amendments to this rule are that requires the poll
manager and two sworn poll officers to unseal ballot boxes, remove and record the ballots, and
have three poll officers independently count them. Once all three counts match, they sign a
control document. If discrepancies arise between the hand count and recorded totals, the poll
manager must resolve and document the inconsistency. The counted ballots are sealed in labeled
containers, signed to ensure integrity.

DIFFERENCES BETWEEN THE EXISTING RULE AND THE PROPOSED
AMENDMENTS OF THE STATE ELECTiON BOARD,
RULE 183-1-12-.12 Tabulating Results

NOTE: Underlined text is proposed to be added.
Rule 183-1-12-.12(a)(5)

5. The poll manager and two witnesses who have been sworn as poll officers as provided in
0.C.G.A. § 21-2-94 and 21-2-95 shali unseal and open each scanner ballot box, remove the
paper ballots from each ballot box, record the date and time that the ballot box was emptied and
present to three sworn precingt voll officers to independently count the total number of ballots
removed from the scanner, sorting into stacks of 50 ballots, continuing until all of the ballots
have been counted separaiely by each of the three poll officers. When all three poll officers
arrive at the same total ballot count independently, they shall each sign a control document
containing the polling place, ballot scanner serial number, election name, printed name with
signature and date and time of the ballot hand count. If the numbers recorded on the precinct poll
pads, ballot marking devices [BMDs] and scanner recap forms do not reconcile with the hand
count ballot totals, the poll manager shall immediately determine the reason for the
inconsistency; correct the inconsistency, if possible; and fully document the inconsistency or
problem along with any corrective measures taken. A separate container shall be used for the
hand counted paper ballots from each ballot box and the container shall be labelled with the
polling place, ballot scanner serial number, the number assigned to the ballot scanner for that
election, the scanner counts of the ballots from the tabulation tape, and the hand count ballot total
as certified by the three poll officials. The container shall be sealed and signed by the poll
manager and two of the three hand count poll officers such that it cannot be opened without
breaking the seal. The poll manager and two witnesses shall sign a label affixed to the container
indicating that it contains all the hand counted ballots from the indicated scanner box and no
additional ballots.




a. The decision about when to start the process described in this rule is up to the Poll
Manager or Assistant Poll Manager. This decision can be made at the end of Election
Day, or if a scanner possesses more than 750 ballots on Election Day, the Poll
Manager can choose to start the next day and finish during the week designated for
county certification. This decision should take into account factors such as staffing
requirements, fatigue, and concerns about efficiency and accuracy.

b. If the ballot counting is to take place after Election Day, the relevant ballots,
tabulation tapes, enumerated voter lists, and polling information shall be sealed in a
tamper-proof container and the number of the seal noted. The counting shall occur in
the County election office on the next business day following Election Day and must
conclude prior to any scheduled or announced post-election audits. The process must
be completed within the designated county certification period.

c. Counting will take place as mentioned in this rule. The process of opening. counting,
and resealing ballots must be conducted in the presence of the relevant poll manager
or assistant poll manager. These procedures must be conducied publicly to ensure

transparency.

d. Ifthe counting of ballots takes place at any time or place other than the polling
location, the supervisor of elections must immediately communicate the date, time,
and place of such action with all candidates on the ballot and the county chair of both
major political parties no later than 10:G0 pm on Election Day. The poll manager
shall post such information on the ouiside windows of the polling location together

)

with all other information required to be so posted.

Authority: 0.C.G.A. §§ 21-2-483(a), 21-2-436, 21-2-420(a)

CG?Y OF THE PROPOSED NEW RULE
Rule 183-1-12-.12(a)(5)

5. The poll manager and two witnesses who have been sworn as poll officers as provided in
0.C.G.A. § 21-2-94 and 21-2-95 shall unseal and open each scanner ballot box, remove the
paper ballots from each ballot box, record the date and time that the ballot box was emptied and
present to three sworn precinct poll officers to independently count the total number of ballots
removed from the scanner, sorting into stacks of 50 ballots, continuing until all of the ballots
have been counted separately by each of the three poll officers. When all three poll officers
arrive at the same total ballot count independently, they shall each sign a control document
containing the polling place, ballot scanner serial number, election name, printed name with
signature and date and time of the ballot hand count. If the numbers recorded on the precinct poll
pads, ballot marking devices [BMDs] and scanner recap forms do not reconcile with the hand
count ballot totals, the poll manager shall immediately determine the reason for the
inconsistency; correct the inconsistency, if possible; and fully document the inconsistency or
problem along with any corrective measures taken. A separate container shall be used for the
hand counted paper ballots from each ballot box and the container shall be labelled with the



polling place, ballot scanner serial number, the number assigned to the ballot scanner for that
election, the scanner counts of the ballots from the tabulation tape, and the hand count ballot total
as certified by the three poll officials. The container shall be sealed and signed by the poll
manager and two of the three hand count poll officers such that it cannot be opened without
breaking the seal. The poll manager and two witnesses shall sign a label affixed to the container
indicating that it contains all the hand counted ballots from the indicated scanner box and no
additional ballots.

a. The decision about when to start the process described in this rule is up to the Poll
Manager or Assistant Poll Manager. This decision can be made at the end of Election
Day, or if a scanner possesses more than 750 ballots on Election Day, the Poll
Manager can choose to start the next day and finish during the week designated for
county certification. This decision should take into account factors such as staffing
requirements, fatigue, and concerns about efficiency and accuracy.

b. Ifthe ballot counting is to take place after Election Day, the relevant ballots,
tabulation tapes, enumerated voter lists, and polling information shall be sealed in a
tamper-proof container and the number of the seal noted. The counting shall occur in
the County election office on the next business day following Election Day and must
conclude prior to any scheduled or announced post-election audits. The process must
be completed within the designated county certification period.

c. Counting will take place as mentioned 'n this rule. The process of opening, counting,
and resealing ballots must be conducicd in the presence of the relevant poll manager
or assistant poll manager. These procedures must be conducted publicly to ensure
transparency.

d. If the counting of ballots takes place at any time or place other than the polling
location, the supervisor of elections must immediately communicate the date, time,
and place of such action with all candidates on the ballot and the county chair of both
major political parties no later than 10:00 pm on Election Day. The poll manager
shall post such information on the outside windows of the polling location together
with all other information required to be so posted.

Authority: 0.C.G.A. §§ 21-2-483(a), 21-2-436, 21-2-420(a)
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The Buzz Post - Guidance on Recent SEB Rule Amendments to 183-1-12-.12(a)(5)

From SharePoint-DoNotReply@sos.ga.gov <SharePoint-DoNotReply@sos.ga.gov>
Date Tue 10/1/2024 10:28 AM
To DoNotReply@sos.ga.gov <DoNotReply@sos.ga.gov>

A new discussion has
been posted in The Buzz by Evans, Blake on 10/1/2024 10:15 AM

Our office is continuing to review recent rule amendments voted on by the State Election Board (SEB)

at their meetings on September 20t and 23", which are not yet effective. One of those amendments
would change SEB Rule 183-1-12-.12(a)(5) to require hand counting ot paper ballots after polls close
on election night.

As you may be aware, there are pending court challenges to the legality of these rules, and hearings
have been scheduled in these cases for this week. The Attciney General's office wrote in a memo to
the SEB that the proposed rule amendment was "not tethiered to any statute—and [is], therefore, likely
the precise type of impermissible legislation that agencies cannot do."

Because the SEB rules are tied up in litigation, and because poll worker training in many counties has
already started and there is limited time remaining for additional training, the SOS Elections Division
does not intend to provide additional training on SEB rules until after any court decisions are made.

If you would like to opt out of receiving email notifications for this
discussion, click here.
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Office of the Secretary of State

Brad Raffensperger Charlene McGowan

SECRETARY OF STATE GENERAL COUNSEL

September 16, 2024

Mr. John Fervier
Chairman, Georgia State Election Board
ifervier.seb@gmail.com

Mr. Chairman,

This letter is in response to your request for comment from the Secretary’s office on the
11 proposed new rules and 2 petitions on the agenda for the next State Election Board
meeting on September 20, 2024. We have received an overwhelming number of
comments from county election officials expressing concern about the Board changing
Georgia’s election rules and procedures with the General Election only 50 days away.

The Board should be mindful of upcoming deadlines. The deadline for counties to mail
UOCAVA ballots is Septembe 21 and counties will begin mailing absentee ballots on
October 7. Advanced voting siarts on October 15 and counties are conducting
preparations for in-persor voting such as logic & accuracy testing. The earliest possible
date new rules could take effect if passed is October 14, which is 22 days before the
General Election when Georgia voters will already be voting.

It is far too late in the election process for counties to implement new rules and
procedures, and many poll workers have already completed their required training. If
the Board believes that rules changes are important for an election, the process should
begin much sooner to allow for smooth implementation and training and include the
input of election officials.

To underscore the absurdity of the timing of the Board’s actions, the amendment to Rule
183-1-12-.01 would change the form of absentee/provisional/emergency ballots, which
have already been printed, and counties will have already begun mailing absentee
ballots to voters before any rule change would take effect. It is simply impossible to
implement this change for 2024. And even if it were, the Board lacks the legal authority
to pass this rule because the form of the ballot is exclusively within the control of the
Secretary of State under Georgia law. O.C.G.A. § 21-2-50(a)(1), (15).



The two petitions under consideration would similarly interfere with the Secretary’s
legal authority. The proposed amendments to Rule 183-1-12-.19 interfere with the
Secretary of State’s exclusive authority over the state’s voter registration database and
conflict with the provisions of O.C.G.A. § 21-2-110, § 21-2-111, and § 21-2-225.

The most concerning rules under consideration would require hand-counting of ballots
for every day of advance voting (Rule 183-1-14-.02(8)) and on Election Day (Rule 183-1-
12-.12(a)(5)). As election officials have repeatedly told the Board, these new procedures
would require tremendous personnel resources and time, and could lead to significant
delays in reporting. These new procedures would disrupt existing chain of custody
protocols under the law and needlessly introduce the risk of error, lost ballots, or fraud.
Election workers are prohibited from tabulating ballots before the close of the polls on
Election Day, which would be compromised by the viewing and counting of ballots
during advance voting. There are strict legal prohibitions against the tabulation and
reporting of results during early processing of absentee by mail ballots. O.C.G.A. § 21-2-
386. There are no similar security and ballot secrecy controls in the proposed
amendment to Rule 183-1-14-.02(8).

Other rules such as expanded poll watcher access and posting of certain reports on
county websites are not objectionable, but we share tiie concerns of counties that there
is insufficient time to implement and train elections workers on new policies now that
they have already been trained. The General Asscmbly recently expanded poll watcher
access with our support this past session with the passage of H.B. 1207. And the
Elections Division already provides the aksentee voter file and other data on the
Secretary’s website.

The U.S. Supreme Court’s Purcell principle cautions that last-minute changes to election
procedures harm both voters and elections officials in the orderly administration of an
election. As Justice Kavanaugh wrote, it is a “bedrock tenet of election law” that “[w]hen
an election is close at hand, ihe rules of the road must be clear and settled” to avoid
“unfair consequences for candidates, political parties, and voters.” Merrill v. Milligan,
142 S. Ct. 879 (2022).

The Secretary’s office would welcome the opportunity to return to the normal course of
business of working with the Board and GAVREO on common-sense rules that benefit
voters and are consistent with law, after the election. But for now, the Board should
heed the words of Justice Kavanaugh and pause any further rulemaking to ensure that
the rules are “clear and settled” and avoid “unfair consequences” in the 2024 General
Election.

Sincerely,
Charlene S. McGowan

General Counsel
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SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA

ETERNAL VIGILANCE ACTION,
INC., SCOT TURNER, and JAMES
HALL,

Plaintiffs,

V.
Civil Action File No. 24CV01158

STATE OF GEORGIA,

Defendant.

DECLARATION OF HELEN BUTLER




Pursuant to O.C.G.A. § 9-10-110 and § 9-10-113, I, Helen Butler, declare:

1.

I am over the age of 18 years, have personal knowledge of the matters
stated herein, am competent to make this declaration, and would testify
to the same if called as a witness in Court.

I am the Executive Director of the Georgia Coalition for the People’s
Agenda, Inc, (“GCPA”), and I am authorized to speak for GCPA in this
matter.

Because of the Hand Counting Rule passed by the State Election Board,
we have members who are worried that their vote will not count if they
vote on Election Day.

For that reason, some members are uncertain as to whether they should
vote on Election Day or instead during Advance Voting, in person or
by mail, sviien the Hand Counting Rule does not apply.

Because of the Hand Counting Rule, GCPA also does not know how to
advise its membership on the important issue of whether members
should vote on Election Day or during Advanced Voting. This is very
concerning to GCPA, because GCPA firmly believes that voters should

be able to cast their ballots pursuant to Georgia’s Election Laws



whenever 1s most convenient to them, whether on Election Day or

during Advanced Voting.



VERIFICATION
I, Helen Butler, personally appeared before the undersigned notary public and
hereby state on oath that the facts set forth in the foregoing Declaration are true and

correct to the best of my knowledge and belief.

ﬁgrkiture of Declarant Helen Butler

HC) e buHa/

Printed Name of Helen Butler

Sworn to and subscribed this, 11th day of October, 2024 in Georgia.
‘ @)\WM.K
W/

NOTARY PUBLIC My Commission Expires: 3/ 87/5'7
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