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IN THE COURT OF COMMON PLEAS, MONTGOMERY COUNTY,
PENNSYLVANTIA, CIVIL DIVISION

REPUBLICAN NATIONAL COMMITTEE,

MONTGOMERY COUNTY REPUBLICAN 1 NO. 2024-22251
COMMITTEE, CHRISTIAN NASCIMENTO,

AND DAVID MCCORMICK ¢ BELECTION CASKE

Petitioners/Plaintiffs,
v.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, MONTGOMERY
COUNTY BOARD OF ELECTIONS,
JAMILIA TT. WINDFER, NEIL, MAKHTJA,
THOMAS DIBELLO, and FRANK DEAN

Respondents/Defendants.

RULE ™0 SHOW CAUSE
AND NOW, this _day of , 2024, upon consideration of the

foregoing Petition for a Spacial and Permanent Injunction, it is hereby ORDERED
that defendants show exuse belore this Court onthe __ day of 2024, at
in Courtroom __ | or as soon thereafter as counsel ean be heard why a Special
and Preliminary Injunction providing the relief sought in the accompanying Petition
should not be entered; and

IT IS FURTHER ORDERED that respondents/defendants and anyone acting
on their behalf are enjoined and precluded from sending or receiving any and all

ballots for the 2024 goncral election until further order of this Court.



BY THE COURT:

IT IS FURTHER ORDERED that respondents/defendants and anyone acting
locked container, any and all completed ballots for the 2024 general election that had

on their behalf shall immediately identify and scgregate in a secure and separate
been distributed before the date of this Order and not subjected to properly noticed

L&A testing.
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IN THE COURT OF COMMON PLEAS, MONTGOMERY COUNTY,
PENNSYLVANTA, CIVIL DIVISION

REPUBLICAN NATIONAL COMMITTEE,

MONTGOMERY COUNTY REPUBLICAN 1 NO. 2024-22251
COMMITTEE, CTIRISTIAN NASCIMENTO, :

AND DAVID MCCORMICK : BLECTION CASE

Petitioners/Plaintiffs,
V.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, MONTGOMERY
COUNTY BOARD OF ELECTIONS,
JAMILIA H. WINDER, NEIT. MAKHIJA,
TIIOMAS DIBELLO, and FRANK DEAN

Respondents/Defendants.

ORDER FOR SPECIAL AND PRELIMINARY INJUNCTION
AND NOW, this ~_. day of 2024, upon consideration of the
Petition for a Special and Preliminary Injunction of Plaintiffs, Verified Complaint,

and Supporting Memcrandum of Law and after a hearing held on

the Court it is hereby ORDERED AND DECREED as follows:

1. Defendants violated the Pennsylvania Election Code, 25 P.S. § 2600, et seq.,
hy commencing the 2024 general election prior to comploting properly
noticed Logic and Accuracy Testing:

2. Defendants violated the Commonwealth of Pennsylvania, Department of
State, Directive on Logic & Accuracy, version 3.0 (March 7, 2024), by

commencing the 2024 general election prior to completing properly noticed



ron and socuments.
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Logic and Accuracy Testing and before completing and submitting the
certification required by the Directive;

. Thal defendants and anyone acting with them or through them arc
enjoined from continuing to distribute or receive any and all ballots for the
2024 general election until defondants complele the Logic & Accuracy
Testing required by the Election Code, defendants complete and submit,
the certification required by the Directive, and defendants certify the
same to this Court in writing; and

. Defendants shall immediately identily and segregale in a secure and
separate locked conlainer, any and all completed ballots for the 2024
general election that had been distributed before the date of thie Order

and not subjected to propertly noticed L&A testing.

BY THE COURT:




$0.00. The fifer certiffies that this fSling complies with the provisions of the Public Access Policy of the Unified

filing confidential informatior and docurnents differently than rion-confidential infarmation and documents.

Case# 2024-22251-1 Dockeled ai Montgomery County Prothonotary on 09/20/2024 3.53 PM, Fes

Judicial System of Pennsylvania, Case Records of the Appellate and Trial Courts thai require

IN THE COURT OF COMMON PLEAS, MONTGOMERY COUNTY,
PENNSYLVANIA, CIVIL DIVISION

REPUBLICAN NATIONAL COMMITTEE,

MONTGOMERY COUNTY REPUBLICAN 1 NO. 2024-22251
COMMITTEL, CHRISTIAN NASCIMENTO,

AND DAVID MCCORMICK : BLECTION CASE

Petitioners/Plaintiffs,
V.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, MONTCGOMERY
COUNTY BOARD OF ELECTIONS,
JAMILIA H. WINDER, NEIL MAKHIJA,
THOMAS DIBELLO, and FRANK DEAN

Respondents/Defendants.

PETITION FOR A SPECIAL AND PRELIMINARY INJUNCTION

[ Petitioners incorporate their verified complaint by roference.

2. The Pennsylvania Election Code, 25 P.S. § 2600, et seq. (the “Election
Code™), governs the conduct all elections in Pennsylvania. Pennsylvania Democratic
Party v. Boockvar, 662 Pa. 39, 99, 238 A.3d 345, 382 (2020) (“[The] Election Code
provides a comprehensive scheme of regulations for voting and elections in the
Commonwealth.”)

3. Under Section 320(d) of the Flection Code, 25 P.S. § 3031.10(d), on or
before the fortieth day before any election, the county board “shall mail to the

chairman of the county committee of each political party which shall be entitled under
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existing laws to participate in primary elections within the county ... a written
notice staling the times when and the place or places where preparation of the system
and its components for use in the several election districts in the county or
municipality will be started.”

4. Under tho Election Code, “one representative of each such political
party, certified by the respective chairman of the county committee of such party, and
one representative of each such organization of citizens, certified by the respective
chairman or presiding officer of such organization shall be entitled to be present
during the preparation of the voting system and its components and to seo that they
are proporly prepared and arc in proper cendition and order for use. Such
representatives shall not interfere with the preparation of the system and its
components, and the county board may make reasonable rules and regulations
governing the conduct of such representatives.” 25 P.S. § 3031.10(d).

5.  Tho process described in Section 320(d) of the Election Code is known as
logic and accuracy testing.

B. Pursuant to the Election Code, the Pennsylvania Department of State
issued a “Directive on Logic & Accuracy Testing” (the “Directive”) on March 7, 2024.
A copy of the Directive is attached as Exhibit “1.”

7. Consistent with the Election Code, under the Directive, “all counties in
Pennsylvania must conduct pre-clection logic and accuracy testing (L&A testing)
prior to every election (primary, general, special, or municipal) that is conducted in

their jurisdiction.” /d. (emphasis added)
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8. The Directive states that L&A testing “is a series of pre-election steps
intended to ensure that ballots, scanners, ballot-marking devices, and all components
of a county’s certified voling syslems are properly configured and in good working
order prior to being used in an election.” 7d. (emphasis added)

9. Simply put. as the Direclive notes, “1.&A testing promotes election
integrity.” Id.

10. It does so by, among other things, “[plroviding election officials an
opportunity to identify and redress errors in election definision, ballot format, and
layout, including. but not limited to, appropriate locations for folds on absentee/mail
in ballote, missing racos, missing party identification, incorrectly worded ballot
questions, and incorrect tabulation.” Jd. (emphasis added)

11. The Directive also set forth a series of comprehensive steps election
official must take to achieve this objoctive.

12.  Finally, tho Dircstive requires county boards to “certify to the Secretary
when they have completed their L&A testing” and “complete [the certification] at
least fifteen (15) days prior to every election held in their jurisdiction and must
submit the certification electronically to the Department of State as prescribe by the
Bureau of Elections.” Jd. (emphasis original)

A. DEFENDANTS HAVE COMMENCED THE 2024 ELECTION WITHOUT COMPLETING
L&A TESTING.

13.  Nolwithstanding the clear requirements of the Election Code and the
Directive, Defendants have commenced the 2024 general election in Montgomery

County without completing the L&A testing required by the Election Code, the L&A
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testing required by the Directive, and, upon information and belief, have not certified
for the Secretary that they have done so.

14.  On Seplember 13, 2024, Defondant Dean emailed Plaintiff Nascimento,
and other interested parties, confirming that L&A testing had yet to occur in the
county:

“Good evening,

As you are no doubt aware, we have yet to receive a certified ballot from
Department of State. As such, we will not be starting L&A on Monday.

Once we have a certified hallot my intontion is to begin L&A the noxt business

day, but in any event I will notily you all once we have the abilily Lo procesd.

Thanks and have a great weekend,

Frank”

A copy of the September 13, 2024 smail from Dean to Nascimento is attached at
Exhibit “2.”

15. On Monday, September 16, 2024, the names of the candidates that
would appear on the 2024 general election ballot were finalized by virtue of the
decision of the Pennsylvania Supreme Court in Williams, et al v. Department of
State, et al. No. 25 WAP 2024.

16.  On Monday, September 16, 2024, the Secretary of the Commonweallh
certified the statewide ballot. Secretary of the Commonwealth Certifies 2024 Ballot
for Nov. 5 (zeneral Election, September 16, 2024,

https'//www.pa.gov/en/agencies/dos/newsroom/secretary-of-the-commonwealth-

certifies-2024-ballot-for-nov--5-g.html (last visited September 19, 2024).
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17.  On Tuesday, September 17, 2024, Defendant Dean emailed plaintiff
Nascimento and other interested parties, advising that L&A testing would begin on

Thursday, September 19, 2024.

Fiom. Dean, Franels <Francis. Dean@montgomerycauntypa,govs>

Date’ Tue, Sep 17, 2024 at 9:53 AM

Subject: Logic and Accuracy Testing

To. Iprocz@2024victory.com <lprocz@2024victory.com>, Ford, Timothy J. <ferd@dilworthlaw corn>, Jason E Salus
<jsalus@mecdems org>, Christopher Thomas <christhomas@mederms.org>, Giana DePaul
<giana@mantgomerycountygon com>, Chrislian Nascimenlo <¢lnisligngdrmonigomerycoyntygen com=

Good morning,

Having received a certified ballot listing from the Department of State, Montgomery County is prepared to begin Logic and
Accuracy testing for the 2024 General Election. L&A will begin at 7arn this Thurcday 9/19 at our Voter Services Warehouse
(1006 W. Washington Street, Norristown, PA 19401) and continue on weekdays until 3pm.

One member of your organization Is permitted to attend and observe al & ime. Video recording and photography are not
parmittad.

if you have any questions during L&A, please do not intermupt the technicians while they are working. Inslead, please submit
your questions directly ta me and | or another member of my sial will gat you an answer as soon as possibla.

Very truly yours,
Francis Dean

See Exhibit “3.”

18.  Upon information and belief, Defendant Dean subsequently
rescheduled Lhe L&A tosting for Monday, September 23, 2024. Thus, saud testing has
not yet cominenced.

19.  Yet, in a dramatic and unprecedented maneuver, Defendants began
distributing ballots on September 17, 2024, days before the scheduled L&A testing.

20. Upon information and beliel, Defendants are the only county in
Pennsylvania to have commenced voting without completing L&A testing.

21.  Indeed, Defendant Makhija, the chief election official in the county,
boasted about the immediate commencement of voting in a series of messages posted

Lo his social media X page, bragging that he “cast the first 2024 General Klection
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Q; Commissioner Neil Makhija @

"J @NeilMakhija

Happy Elaction Day! This morning | cast the first
2024 General Election ballot in the
Commonwealth of Pennsylvaniall & ¢4

| serve as the chief election official in PA’s 3rd
largest county—where we’re working to ensure a
sale, secure, and accossiblo election for all.

Get ready to vote, Montco! 115,000 ballots are
coming to mailboxes this week. Cls In person, our
ballots are available NQW. 11

Register to vote hy Oct 21, apply for your mail-in
ballot NOW, and find satellite offices and drop
boxes at Montcovotes.com. Follow
@MontcoCommish & @montco_pa for official
details.

Today is Election Day. And so is every day now
through November 5. -4 2=

VA7

Post your reply

A Q B 2 Q0 S

13
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22. Remarkably, Defendants were aware that the L&A testing had not been
completed on September 17, 2024 and publicly stated it would not commence until
September 19, 2024 and would “continue on weekdays until 3:00 p.m.” See email
from Defendant Dean dated Sepletber 17, 2024 at Ex. “3.”

23.  On September 18, 2024, by facsimile and email, Plaintiff Republican
National Committee sent a letter to Defendants, demanding that:

(1) Montgomery County Election Officials immediately cease the distribution of all mail
and absentee ballots until the satisfactory completion of all mandated testing.

(2) Any and all mail and absentee ballots distributed thus far must be unmediately

segregated upon return so that arrangements can be niade to count thesc ballots by
hand.

See letter dated September 18, 2024 from Linda Kerns, Esquire to defendants
attached as Exhibit “4.”

24. Defendants failed o respond.

25. Instead, on September 19, 2024, Commissioner Makhija posted another

message on social media X, encouraging Montgomery County voters to vote at the

Board of Elections Office:

B N While the nbr of lttat aobo sributed without the
benefit of L&A testing is currently unknown, Commissioner Makhija had

14
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announced on September 16, 2024 that “Montgomery County is getting ready to
print and mail our first 100,000 ballots now.”

) Comtilislones Nell Miskhija @ @NeilMaihija - Scp 16 IR - |
EWS:PA Supreme Court has completed its rulings on ballot sccess. We.

Montgomesy County is getting ready to print and mall our first 100,000
ballots now. [N '

Getready to vote, PA! ) 88

COUNT 1
Injunctive Relief

27.  Plaintiffs incorporate the previous varagraphs by refercnce.

28. A special and preliminary injunction is necessary to prevent the
defendants from violating the Electisn Code by distributing ballots without first
comnpleting the critical task of L&A testing, which assures the integrity of the
election.

29. A special and preliminary injunction is also nccessary to prevent
defendant from stripping plaintiffs MCRC and Nascimento of their statutory right to
be present during L&A testing before the eleclion is commenced. 25 P.S. § 3031.10(d).

30. A special and preliminary injunction is further necessary to protect the
rights of voters who, through no faull of Lheir own, received and cast ballots that the
county distributed in violation of law.

31. The five elements for the issuance of a preliminary injunction are (1) the

injunction is necessary to prevent immediate and irreparable harm, which cannot be

I5
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compensated by damages; (2) greater injury would result by refusing it than by
granting it; (3) an injunction will restore the parties to the status quo as it existed
immediately before the allogod wrongful conduct; (4) the alleged wrong is manifest,
and the injunction is reasonably suited to abate it; and (5) the plaintiff's right to relief
is clear. Kierski v. Twp. of Robinson, 810 A.2d 196, 198 (Pa.Cmwlth. 2002).

32.  Each of theso fivo clements exists here.

33.  First, “a as the unlawful action by the Election Board per se constitutes
immediate and irreparable harm.” Hempfield Sch. Dist. v. Flection Bd. of Lancaster
Cnty., 574 A.2d 1190, 1193 (Pa. Commw. Ct. 1990). See also, Shaeffer v. City of
Lancaster, 754 A.2d 719, 723 (Pa. Commw. Ct. 2000) (“Statutory violations are
sufficiently injurious to constitute irreparakle harm.”)

34.  Plaintiffs MCRC and Nescimento are also suffering irreparable harm
because defendants are depriving cach of the statutory right to participate in the L&A
testing. Wydand v. W. Shora Sch. Dist., 52 A.3d 572, 583 (Pu. Commw. Ct. 2012)
(“Dep rivation of a stalutory right constitutes irreparable harm."”)

35.  Second, greater injury will result if the injunction is not entered than if
it is granted.

36.  Third, the injunction will maintain the status quo because it will assure
that the defendants comply with the Eleclion Code, the Directive, and critical clection
integrity procedures.

37.  IPourth, the requested injunction is limited to abate the harm.

38.  Fifth, plaintiffs’ right to relief is clear.

16
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PRAYER FOR REIIEF

Petitioners respectfully request that this Honorable Court grant them the

following relief:

a. Declaring that defendants violated the Election Codo and Diroctive by
commencing the 2024 general election without adhering to the notice
requirements and completing L&A testing pursuant to 25 P.S. § 3031.10(Q).

b. Declaring that defendants violated the Directive by commencing the 2024
general election without certifying to the Secretary of the Commonwealtlh
that it has completed T.&A testing.

c¢. Issuing a preliminary and permanent injunction enjoining all defendants
from continuing to distribute any and all ballots for the 2024 general
election until T.&A testing is completed pursuant to the Election Code;

d. Issuing a preliroinary and permanent injunction enjoining all defendants
from continuing to distribute any and all ballols for the 2024 general
election until it completes the certification that L&A testing pursuant to
the Directive;

e. [ssuing a preliminary injunction requiring Defendants to segregate all
returned ballots that were distributed in violation of the law in a safo,
secure, and locked location and arrange for hand counting said ballots to

prevent the disenfranchisement of voters and potential interference with

17
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the canvassing of votes due to anomalies that would have been identified
in the statutorily required L&A testing; and

[ Awarding plaintiffs any other appropriate relief.

Respectfully submitted,

/s/ Walter S. Zimolong
WALTER S. ZIMOLONG, ESQUIRE
Attorney 1.D. No. 89151
wally@zimolonglaw.com

JAMES J. FITZPATRICK, ESQUIRE
Attornoy I 1Y No. 502497
james@zimolocglaw.com
ZIMOLONG LLC

363 W. T.ancaster Avenue, Suite 300
Wayne, PA 19087

(215} 665-0842

Linda A. Kerns, Esquire

Law Offices of Linda A. Kerns, LL.C
Attorney 1D 84495

1420 Locust Street, Swite 200
Philadelphia, PA 19102

T. 215-731- 1400

B.215-701-4154
linda@lindakernslaw.com

Attorneys for plaintiffs,

Republican National Committee
Montgomery County Republican Committee
Christian Nascimento

Zochary M. Wallen

Attorney 1.D. No. 309176
CHALMERS, ADAMS,
BACKER & KAUFMAN, LLC
301 South Hills Village Drive
Suite LL200-420

Pittsburgh, PA 15241

18
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VERIFICATION

I verify that the statomonts made in the foregoing Complaint for Declaralory and
Injunctive Relief are true and correct to the best of my knowledge and belief. I un-
derstand that false statements made herein are subject to the penalties of 18 Pa.

C.S. §4904, relating to unsworn falsification to authorities.

Datod” Soptember 20, 2024

David McCormick

23
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VERIFICATION

‘ I, Christian Nascimento, Chairman of the Montgomery County Republican Committee
verify that that the facts contained in the foregoing are true and correct based upon m3;
knowledge, information, and belief. However, while the facts are true and correct based upon my
knowledge, information, and belief, the words contained in the foregoing are those of counsel
and nol mine. 1 understand that statements herein are made subject to the penalties set forth in
18 Pa. C.S.A. §4904 relating to unsworn falsification to authorities,
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Judicial System of Pennsylvania:

VERIFICATION
I, Alex Latcham, Senior Deputy Political Director at the Republican National
Committee, verily Lhal Lhal the (acts conlained in the foregoing are true and correct
based upon my knowledge, information, and belief. However, while the facts arc true
and correct based upon my knowledge, information, and belief, the words contained
in the foregoing are those of counsel and not mine. [ understand that statements
herein are made subject to the penalties set forth in 18 Pa. C.S.A. §4904 relating to

unsworn falsification to authorities.

Aoy L atesam
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IN THE COURT OF COMMON PLEAS, MONTGOMERY COUNTY,
PENNSYLVANIA, CIVIL DIVISION

REPUBLICAN NATIONAL COMMITTEE,

MONTGOMERY COUNTY REPUBLICAN : NO. 2024-22251
COMMITTEE, CHRISTIAN NASCIMENTO,

AND DAVID MCCORMICK : ELECTION CASE

Petitioners/Plaintiffs,
v.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, MONTGOMERY
COUNTY BOARD OF ELECTIONS,
JAMILIA H. WINDER, NEIL MAKHIJA,
TIIOMAS DIBELLO, and FRANK DEAN

Respondents/Defendants.

MEMORANDUM OF LAW IN SUPPORT OF PETITION FOR A SPECIAL AND
PRELIMINARY INJUNCTION

INTRODUCTION

Section 320(d) of the Pennsylvania Election Code, 25 P.S. § 3031.10(d),
requires that each county board of election conduct logic and accuracy testing (“L&A
testing”) before any election can commence in the county. L&A testing is a
commonsense process designed to, among other things, catch mistakes on the ballot,
such as incorrect or missing information, and to assure that the ballot is properly
formatted so that it can be counted by county voting machines. As the Secretary of
the Commonwealth explains, L&A testing “is a series of pre-elaction stops intended
to ensure that ballots, scanners, ballot-marking devices, and all components of a

county’s certified voting systems are properly configured and in good working order
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prior to being used in an election.” The Secretary has established a comprehensive
list of steps that each county board must complete during its L&A testing. To assure
thal L&A lesting is completed, at least [5 days before voting begins, the Secretary
requires that each county board certificd that it has completed each step in L&A
tesling process by completing and submitting to the Secretary a certification of L&A
testing. But, in a hasty and reckless push to begin voting in Montgomery County,
defendants have commenced voting in Montgomery County with completing L&A
testing.

Petitioners seek a special and preliminary igjunclion o immodiatoely stop
defendants from condueting the 2024 general election in violation of the Pennsylvania
Election Code, in violation of a clear directive from the Secretary of the
Commonwealth, in a way that threatens to disenfranchise an untold number of
voters, and which threatens election day chaos.

BACKGROUND
A. LOGIC AND ACCUHACY TESTING UNDER THE PENNSYLVANIA ELECTION CODE

The Pennsylvania Election Code, 25 P.S. § 2600, et seq. (the “Election Code™)
governs the conduct of all elections in Pennsylvania. Pennsylvania Democratic Party
v. Boockvar, 662 Pa. 39, 99, 238 A.3d 345, 382 (2020) (“Election Code provides a
comprehensive scheme of regulations for voting and elections in the
Commonwealth.”) Under Section 320 of the Election Code, 25 P.S. § 3031.10(d), on or
before the fortieth day before any election, the county board “shall mail to the

chairman of the county committee of each political party which shall be entitled under



Case# 2024-22251-1 Docketed at Montgormery Zounly Prothonotary on 09/20/2024 3.53 PM, Fee = $0.00. The filer certifies thar this Ming complies with the p'ovism_rv:.-‘ qf thg Publi; Access Folicy of the Unified
Judicial System of Pennsyivania: Case Records of the Appeliate and Trial Cour's that raquure filing confidential information and documents differently than rar-confide~tiz! mformavion and documents.

existing laws to participate in primary elections within the county . .. a written
notice stating the times when and the place or places where preparation of Lhe system
and its components for use m the several election districts in the county or
municipality will be started.” Under the Election Code, “one represenlalive of each
such political party, certified by the respective chairman of the county committee of
such party, and one representative of each such organization of citizens, certified by
the respective chairman or presiding officer of such organization shall be entitled to
be present during the preparation of the voting system and its components and to see
that they are properly prepared and are in proper condition and order for use. Such
representatives shall not interfere with the preparation of the system and its
components, and the county board may make reasonable rules and regulations
governing the conduct of such representatives.” 25 P.S. § 3031.10(d). The process
described in Section 320 of the Klection Code is known as logic and accuracy testing
(“L&A testing™).

Pursuant to the Election Code, the Pennsylvania Department of State issued
a “Directive on Logic & Accuracy Testing” (the “Directive”) on March 7, 2024. A copy
of the Directive is altachied as Exhibit “1.” Consistent with the Election Code, under
the Directive, “all counties in Pennsylvania must conduct pre-election logic and
accuracy lesting (L&A testiug) prior to every election (primary, general, special, or
municipal) that is conducted in their jurisdiction.” 7d. (cmphasis added). The
Directive states that L&A testing “is a series of pre-election steps intended to ensure

that ballots, scanners, ballot-marking devices, and all components of a county’s
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certified voting systems are properly configured and in good working order prior to
being used in an election.” Jd. (cmphasis added). Simply put, as the Directive notes,
“L&A testing promotes election integrity.” /d.

It does so by, among other things, “[plroviding election officials an opportunity
to identify and rcdress errors in election definition, ballot format, and layout,
including, but not limited to, appropriate locations for folds on absentee/mail-in
ballots, missing races, missing party identification, incorrectly worded ballot
questions, and incorrect tabulation.” /d. (emphasis added) Finally, the Directive
required county hoards to “certify to the Sceretary when they have completed their
L&A testing” and “complete [the certification] at least fifteen (18) days prior to overy
election held in their jurisdiction and must submit the certification electronically to
the Department of State as prescribe by the Bureau of Elections.” Id. (emphasis
original)

B. DEFENDANTS HAVE COMMENCED THE 2024 ELECTION WITHOUT COMPLETING
L&A TESTING.

Notwithstanding the clear requirements of the Election Code and the
Directive, Defendants have commenced the 2024 general election in Montgomery
County without completing the L&A testing required by the Election Code, the L&A
testing required by the Dircctive, and, upon information and belief, have not certified
for the Scerctary that they have done so0.

On September 13, 2024, Defondant Dean emailed plaintiff Nascimento, and
other interested parties, confirming that L&A testing had yet to occur in the county:

“Good evening,
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Judicial System of Pennsylvania:

As you are no doubt aware, we have yet to receive a certified ballot from
Department of State. As such, we will not be starting L&A on Monday.

Once we have a certified ballot my intention 1s to begin L&A the next business
day, but in any event I will notify you all once we have the ability to proceed.
'I'hanks and have a great weekend,

Frank”™
A copy of the September 13, 2024 email from Dean to Nascimento is attached at
Exhibit “2.”

On Monday, September 16, 2024, the names of the candidates that would
appear on the 2024 general election ballot were finalizod by virtuo of the decision of
the Pennsylvania Supreme Court in Williaais, et al. v. Department of State, et al. No.
25 WAP 2024. On Monday, September 16, 2024, the Secretary of the Commonwealth
certified the statewide ballot. Sscretary of tho Commonwealth Certifics 2024 Ballot
for Nov. 5 (General Flection, Septemher 18, 2024,

https//www pa govlen/agencics/dos/mewsroom/secratary-of-tho-commonwoalth-

certifies-2024-ballot-for-nov--5-g. htm] (last visited September 19, 2024) On Tuesday,

September 17, 2024, Defendant Dean emailed plaintiff Nascimento and other
interested parties, advising that L&A testing would begin on Thursday, September

19, 2024:
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From: Dean, Franeis <Erancis. Dean@montgomerycountypa.gov>
Date: Tue, Sep 17, 2024 at 3:53 AM

Subject Logic and Accuracy Testing

To: Iprocs@2024victory. com <Iprocz @2024victory.com>, Ford, limethy J. <tford@dilworthlaw.comp>, Jason E Salus
<jsalus@mcderns org>, Christopher Thomas <christhomas@mederms.org>, Giana DePaul
<giana@montgomerycountygop.com>, Christian Nascimento <chnistian@montgomenycountygop.com>

Good moming,

Having received a certified ballot listing from the Department of Slale, Montgomery County Is prepared to beqin Logic and
Accuracy testing for the 2024 General Election. L&A will begin at 7am this Thursday 9/19 at our Voter Services Warehouse
(1006 W. Washington Street, Normistown, PA 19401) and continue on weekdays until 3pm.

One member of your organization is pemitted to atlend dand observe al 4 tine. Video recurdlng ard pholography are not
permitted.

If you have any questions during L&A, please do not interrupt the technicians while they are working. Instead, please submit
your questions directly to me and | or another member of my staff will get you an answer as soon as possible.

Very truly yours,
Francis Dean

Upon information and belief, Defendant Dear: subsequently rescheduled the
L&A testing for Monday, Seplember 23, 2024, Thus, said Lesting has not yet
commenced.

But, in a dramatic and unprecedented maneuver, Defendants began
distributing ballots on September 17, 2024, days before the scheduled L&A Lesting.
Indeed, Defendant Makhija hoasted about the immediale commencement of voling in
a series of messages pested Lo his social media X page, bragging that he “cast the first
2024 General Election Ballot in the Commonwealth of Pennsylvania.” and that “Mail-

in ballots are being sent out now...” :
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('m, Commissioner Neil Makhija &
‘-Z,l @NeilMakhija

Happy Election Day! This morning | cast the first
2024 General Election ballot in the
Commonwealth of Pennsylvaniall & §4

[ serve as the chief election official in PA’s 3rd
largest county - where we’re working tc ensure a
safe, secure, and accessible election for all.

Get ready to vote, Montco! 115,000 ballots are
coming to mailboxes this vreek. Cfs In person, our
ballots are available NQW. 11

Register to vote by Oct 21, apply for your mail-in
ballot NOW, and find satelllte offices and drop
boxes at Montcovotes.com. Follow
@MontcoCommish & @montco_pa for official
detaiis.

Today is Election Day. And so is every day now
through November 5. §4 ¢ =

Post your reply

AR QA O & o B8
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Remarkably, defendants were aware that the L&A testing had not been
completed on September 17, 2024 and publicly stated it would not commence until
September 19, 2024 and would “continue on weekdays until 3:00 p.m.” See email
from Defendant Dean dated September 17, 2024 at Iix. “3.” On Seplember 18, 2024,
by facsimile and email, Plaintiff Republican National Committee sent a letter to
Defendants, demanding that: (a) defendants immediately cease distribution of all
mail and absentee ballots until L&A testing had been completed and to segregate any
and all mailed or absentee ballots that had been returned so that those ballots could
be hand counted. Sce letler dated 9/18/24 from Linda Kerns, Esquire Lo defendants
at Fx. “4.” Yet, Defendants failed to respond.

Instead, on September 19, 2024, Defendant Makhija returned to social media
to post another message about voting in the County and encouraging Montgomery
County voters to vote at the Boara of Elections. While the number of ballots that have
been distributed without the benefit of 1.&A testing is currently unknown, Defendant
Makhija had announced on September 16, 2024 that “Montgomery County is getting
ready to print and mail our first 100,000 ballots now.”

A special and preliminary injunction is necessary to prevent the defendants
from violating the Election Code and without first completing the critical task of L&A

testing which assumes the integrity of the election.

11
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ARGUMENT

The five elements for the 1ssuance of a preliminary injunction are (1) the
injunction is necessary to prevent immediate and irreparable harm, which cannot be
compensated by damages; (2) greater injury would result by refusing it than by
granting it; (3) an injunction will restore the parties to the status quo as if existed
immediately before the alleged wrongful conduct; (4) the alleged wrong is manifest,
and the injunction is reasonably suited to abate it; and (5) the plaintiff's right to relief
is clear. Kierski v. Twp. of Robinson, 810 A.2d 196, 198 (Pa.Cmwlth. 2002). Each of
these five elements exists heve.

A. PLAINTIFFS ARE SUFFERING IMMEDJATE AND IRREPARABLE HARM.

An “unlawful action by [an] Elcction Board per se constitutes immediate and
irreparable harm.” Hempfield Sch. Dist. v. Blection Bd. of Lancaster Cnty., 574 A.2d
1190, 1193 (Pa Commw Ct 1990) See alen, Shaeffor v City of Lancaster, 754 A.2d
719, 723 (Pa. Commw. Ct. 2000) (“Statutory violations arec sufficicntly injurious to
constitute irreparable harm.”). Moreover, “deprivation of a statutory right constitutes
irreparable harm.” Wyland v. W. Shore Sch. Dist., 52 A.3d 572, 583 (Pa. Commw. Ct.
2012))

Here, plaintiffs are suffering immediate and irreparable harm because
defendants have acted unlawful by commencing voting in Montgomery County
without first completing L&A testing and certifying to the Secretary that L&A testing

had been completed. Defendants inflicting immediate and irreparable harm on

12
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plaintiffs by depriving them of their statutory right to participate in the L&A testing.
And plaintiffs are suffering immediate and irreparable harm because defendants use
of untested and unvernified ballots threatens the constitutional rights and electoral
intorests of Republican candidates and volers..

L&A testing “is a series of pre-election steps intended to ensure that ballots,
scanners, ballot-marking devices, and all components of a county’s certified voting
systems are properly configured and in good working order prior to being used in an
election.” See Ex. “1,” Directive (emphasis added). By distributing and receiving
ballots before completing these critical pre-clection steps, defendants threalen the
integrity of the election. Tho Socretary’s Directive specifically oullines Lhe reasons for
L&A testing:

L&A testing promotes election integiity by:

1) Providing election officials an opportunity to identify and redress errors in election
definition, ballot forrnat, and layout, including, but not limited to, appropriate
locations for folds on absentee/mail-in ballots, missing races, missing party
identification. misspellings of candidale naimes, incorrectly worded ballot
questions, and incorrect tabulation.

2} Exposing inadequate, Incorrect, or faulty election supplies, such as incorrect

paper stock and memory cards that have not been properly wiped of data and
reformatted.

3) Demonstrating to political parties, candidates, the media, and voters that the
county is prepared for the upcoming election and the voting equipment has besn
adequately tested, which promotes confidence in the integrity of Pennsylvania
elections.

Plaintiffs — and the public — have been deprived of the safeguards that the
Pennsylvania General Assembly envisioned when it mandated L&A testing.
Plaintiffs’ concerns are not conjectural. In 2022, a printing error, which

prevented scanners from accurately recording votes, necessitated that election

13
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officials count nearly 21,000 mail in ballots by hand. Printing Error affects mail-in
ballots 1n  Pennsylvania county, PBS News, May 17, 2022,

Ltlpsi/www.pbs.org/mewshour/politics/printing-error-affects-mail-in-ballots-in-

pennsylvania-county. That error occurred during a Nennsylvania primary election. A
similar error in the midst of a hotly contested general election involving the election
of the President of the United States would be catastrophic. L&A testing is designed
to prevent the potential for chaos and ensure election integrity.

Accordingly, plaintiffs are suffering immediately and irreparable harm.

B. GREATER INJURY WILL RESULT IF THE INJUNCTION IS NOT ENTERED THAN IF
IT IS GRANTED,

If an injunction is not entered, defendants will continue to conducl an election
that is in violation of the Election Ccde and which threatens the Pennsylvania
constitutional right to free and fair clections. This harm far outweighs any harm to
defendants should an injunction be issucd. An injunction would only require
defendants to comply withi their statutory required duties. An injunction would also
not harm anyone that has already voted using delendants uncertified and unverified
ballot. Rather, plaintiffs request that those ballots be segregated and set-aside to be
counted by hand rather than commingled with verified and certified ballots. This
process will ensure that any crrors on the unverified ballot will not contaminate the
canvassing procoss that commoences at 7:00 am on [Blecltion Day. Furlliennore,
plaintiffs seek this injunction in sufficient advance of the general election so that il

does not disrupt the election or cause confusion among voters. Purcell v. Gonzalez,

549 U.S. 1 (2008).

14
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C. AN INJUNCTION WILL MAINTAIN THE STATUS QUO.

An injunction will also return the parties to the status quo Lhal existed before
defendants engaged in their unlawful action. An injunction will simply require that
defendants comply with their statutory obligation to complete L&A testing before
mailing and receiving ballots. It will restore the orderly, statutorily required process
mandated by the General Assembly.

D. TR INJUNOTION T8 LIMITED TO ABATE THT SARM.

"The requested injunction is alse narrowly tailored to abato plaintiffs’ harm, Tt
will ensure that the defendants comply with the Election Code, the Directive, and
critical election integrity procedures. Is does not ask this Court to invalidate any votes
cast by electors who, through no fault of their own, received ballots that the county
distributed in violation of law. Rather, it asks this Court to impose the commonsense
solution of setting aside those ballots so that they can bo hand counted rather than
having them commingled with the certified and verified ballots thereby threatening
to compound the problem on Eleclivn Day during the canvass. Additionally, the
requested relief, the halting the distribution of any more ballots until the required
testing is compleled, is a targeted remedy compliant with the law.

D.  PLAINTIFFS RIGHT TO RELIEF IS CLEAR.

Plaintiffs have demonstrated a clear right to relief. To salisfy this prong of the

analysis, it is not necessary that plaintiffs show they will unequivocally prevail al

15
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trial. T.W. Phillips Gas & Oil Co. v. Peoples Nat. Gas Co., 492 A.2d 778, 780 (Pa.
Commw. Ct. 1985) (“we note that the ‘clear right to rclief element does not impose
upon the proponent of the preliminary injunction the burden of establishing an
absolute right to relief on tho undorlying claim.”) Rather, “simply, the moving parly
must establish a prima facie right to relief.” Synthes USA Sales, LL.C v. Harrison, 83
A.3d 242, 249 (Pa. Super. Ct. 2013).

Here, the requirements of the Election Code and the Directive that defendants
complete L&A testing before commencing voting are unmistakably clear. Defendants’
blatant defiance of basic and statutorily roquired tssting procedures shocks the
conseience,

CONCLUSION

Based on the foregoing, plaint:ffs respectfully request that this Honorable
Court enter a special and preliminary injunction to stop defendants’ reckless and
lawless actions, and to prevent irreparable harm that threatens the integrity of the
2024 election and which threatens to disenfranchise an untold number of voters.

Respectfully submitted,

/s Walter S. Zimolong
WALTER S. ZIMOLONG, ESQUIRE

Attorney 1.D. No. 89151
wally@zimolonglaw.com

JAMES J. FITZPATRICK, ESQUIRE
Allorney 1.D. No. 320497
james@zimolonglaw.com

ZIMOLONG LLC

353 W. Lancaster Avenue, Suite 300
Wayne, PA 19087

(215) 665-0842
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Linda A. Kerns, Esquire

Law Offices of Tanda A. Kerns, LLC
Attorney ID 84495

1420 Locust Street, Suite 200
Philadelphia, PA 19102

T: 215-731-1400

¥:215-701-4154
linda@lindakernslaw.com

Attorneys for plaintiffs,

Republican Nationa’ Committee
Montgomery County Republican Commniittee
Christian Nascimento

Zachary M. Wallen

Attorney I.D. No. 309176
CHALMERS, ADAMS,
BEACKER & KAUFMAN, LLC
301 South Hills Village Drive
Suite LL200-420

Pittsburgh, PA 15241

Phone: (412) 200.0842
zwallen@chalmersadams com

Attorney for David MeCormick

Date: September 20, 2024
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Directive 1 of 2024

The following directive is issued March 7, 2024, by the Secretary of the Commonwealth
of Pennsylvania pursuant to authority contained in Seclions 201 and 1105- A of the
Elaction Code, 25 P.8. §% 2621, 3031.5.

Background

All counties in Pennsylvania must conduct pre-election logic and accuracy testing (L&A

testing) prior to every election (primary, general, special, or municipal) that is conducted
in their jurisdiction.

L.&A testing is a series of pre-election steps intended to ensure that ballots, scanners,
hallot-marking devices, and all components of a county’s certified voting syslein are
properly configured and in good working order prior to being used in an election. These
sleps musl include every procedure thal counties wlii use In the actual election.

L&A testing promotes election integrity by:

1) Providing election officials an opportiinity to identify and redress errors in election
definition, ballot format, and layout, including, but not limited to, appropriate
locations for folds on absentee/mail-in ballots, missing races, missing party
identification, misspellings of candidate names, incorrectly worded ballot
questions, and incorrect tabulation.

2) Exposing inadequate. incorrect, or fatilty election supplies, such as incorrect

paper stock and memory cards that have not been properly wiped of data and
reformatted.

3) Demonstrating to political parties, candidates, the media, and voters that the
county is prepared for the upcoming election and the voting equipment has been
adequately tested, which promotes confidence in the integrity of Pennsylvania
elections.

Following completion of L&A testing, each county election board shall certify to the
Secretary when they have completed their L&A testing and shali identify the system
configuration for the election. The certification shall be on a form prescribed and
furnished by the Secretary, a copy of which is attached as Appendix A. County election
boards must complete the certification at |east fifteen (15) days prior to every election
held in their jurisdiclion and must submit the certification eleclionically to lhe
Depariment of State as prescribed by the Bureau of Elections.
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Summary of L&A Tesling Goals

¢ Verify that all ballots are accurately defined, including:

<

All necessary conlesls (races) are properly programmed, including special
elections, tetenlion elections, and ballol questions.

Ballot styles are properly inapped to lheir 1espective precincts. A “ballot
style” is a ballot’s particular array of election contests and candidates,
specific to each election precinct.

Candidate names are correctly spelled.

Contests and candidates are displayed in the required order.

Tha parties or political bodies of candidales ate properly Identified.
Natnes of all partles/Independent poliiizal bodies are correctly spelled.

Audio files are present and propeiiy configured for all candidales and
ballot questions.

o Verify that all votes are aggregated and tabulated correctly, and that all
accoinpanying hardware Is inworking order.

« Vorify that all voting systaim componeitt configuralions meet federal and state
certification standards 2nd condilions.

e Verily that the voting system software/firmware works as expected.

Testing of Absentee and Mail-in Ballots

Prior to beginning the structured L&A testing, test the printed ballots that will be issued
to voters to confirm that the ballots are accurate and can be read by the tabulating
equipment once they are returned for counting. Test these ballots on the equipment that
will be used to centrally count mail ballots. If using a ballot-on-demand (BOD) printer to
print mail ballots, test the functionality of the printer for all baliot styles.

1) Prepare the BOD printer following the manufacturer’s procedures and load the
required ballot definition files on the BOD printer. Print ballots of all ballot styles
and sets that will be printed for election uss.

2) If using pre-printed ballots or a mailing house, gather from the print vendor test
ballots for all ballot styles to be used in the election.
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3) Mark ballots of each ballot stylo and set type (absentee/mail-in) following the

“tabulation test voting pattern” and scan them using both a central scanner and a
precinct scannet.

4) A good way to lesl all of the bailots Is to create an “all poll” media device for the
scanners, which will permit all ballot styles for the election to be scanned.

5) Fold soutne ballols comparable to the manner in which absentee and mail-in
ballots are received.

8) Scan the ballots on the central scanner following the exact same process that you
will follow on Election Day.

7) Scan the ballots four (4) times on the precincl scannel, each Uine changlng the
direction in which the baliot is inserted into the scaniner. The goal of Lhis test is to
ensure that all printed ballots can be read by ihe tabulator in all orientations.

8) Once baliots are tested for absentee and mail-in voting, changes should not be
made to a county’s election definition. it the election definition is changed after
testing is completed, ballots must be retested. If the election definition is changed
after the county has distributed any absentee or mail-in ballots, when these
ballots are returned the ballots will either heed lo be hand-counted or a ballot
duplication team will need to transfer the voter’s votes to a ballot that can be
tabulated by the voting sguipment. Follow the procedure outlined in section
1114-A of the Flectio Code, 25 P.S. § 3031.14, for creating a true duplicate
copy of a damagea or defective ballot. When a ballot is duplicaled, (he county
must maintain hoth the original and duplicate ballot and record an identical serial
number on each.

Preparing for Full L&A Testing

Notice and Public Ohservation

Under Section 1110-A(d) of the Election Code, 25 P.S. § 3031.10(d), no later than forty
(40) days before an election, the county election board must mail a written notice stating
the date, time, and location when L&A testing will begin to:

¢ the chairman of each political party recognized to participate in a primary election
within the county; and

o the chair or presiding officer of any citizens’ organization which has registered its
name and address at least fifty (50) days before stich election.
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Further, county boards should provide at least forty-eight (48) hours’ notice (o lhe public
of the time and place of the test to provide the public an opportunity to attend. The
public notice,

+ may be placed In a newspaper or legal publication that has a countywide
distribution;

* should outline the starting time and location of the testing; and
* need not include an ending time for the testing.

The preparation and testing of voting equipment must be open to the public to observe;
however, such members of the public shall not in any manner interfere with the
prepatalion and tesling of the voling equipment units. [o prevent any interference by
the public when observing, the county may make reasanable rules and regulations
concerning the conduct of those members of the public who wish to obseive. These
tules shall not prevent members of the public from fairly observing and should be
published after public approval by the elections board subject to 25 P.S. § 2842(1).

Preparing for Testing

In addition to issuing notice, counties sihould do the following when preparing for L&A
testing:

1) Review the Secretary's certification reporl for Lhe counly's voting system to
ensure thal lhe voling syslem components are belng prepared to meet all
conditlons of the report that apply in the county's upcoming election.

2) Prootread all balioting materials. [ he Department recommends using more than
one proofreader and proofreading at multiple stages. Proofread ALL ballot types,
including Election Day ballots, absentee ballots, mail-in ballots, provisional
ballots, bilingual or alternative language ballots, accessible (audio) ballots,
federal ballots, partisan and non-partisan ballots, and emergency ballots.

3) Cnsure that there are enough multi-parlisan leams lo conduct the testing. If the
county needs o employ additional staff, the Department recommends employing
precinct officials and not third-party vendor personnel.

4) Ensure a county election official is present to independently verify and attest to
the testing results if a vendor will be participating in L&A testing.

5) Ensure the designated location has adequate space to conduct testing.
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6) Complete an inventory, or manifest, of all devices lo be used on Election Day,
including backup equipment not directly assigned to a specific polling place. All
component devices of the voting system must be tested during L&A testing.

7) Prepare a task list detalling every action to be taken during the testing, following
the instructions in this directive. Testing scenarios should mimic election activities
as much as possible.

Preparation of Test Decks and Testing Scenarios
Create a test deck for each ballot style and voting system component. These test ballots
will be used to simulate Election Day activities during the testing process.

Test decks should consist of ballots voted with a pre-determined number of valid votes
for each candidate, retention election, ballot question, and write-in position that appears
on every ballot style that will be used in the upcoming eleclion. Countles should
consider the many types of scenarios that can occiir during an election and replicate
them using the test decks to ensure voting systotr logic and accuracy.

The Department strongly discourages relying solely on automated L&A testing or using
only preprinted ballots provided by vendors. Manual entry of votes, using pre-audited
ballots prepared by election officials, ic the most effective way to identify potential errors
and anomalies.

filing confidential informaton ard docirnents differently than nom-corvicential ‘nformalion and documents.

When preparing test decks, ccunties should ensure the foliowing:

1) Test decks should inciude ballots printed via all printing options — including by
the ballot printing or mail house vendor, from a BOD printer, and ballots
generated from a ballot-marking device (BMD). The goal is to ensure that test
deck ballots are printed under the exact same conditions as live ballots that will
be provided to and voted by the voters.

2) The same paper stock shouid be used for testing that will be used for the
election.

3) Test decks should include all ballot sets and styles to be used in the election
(including, for example, Election Day ballots, absentee ballots, mail-in ballots,
emergency ballots, provisional ballots, ballot on demand, ballot-marking devices,
accessible ballots, non-partisan ballots, bilingual ballots, and federal ballots).

4) Test decks should encompass scenarios that include votes for all candidates,
write-ins, retention elections, baliot questions, and candidates for special
elections that are held concurrent with reguiarly scheduled elections.
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5) lest decks should include ballots In all languages.
6) Test decks should encompass scenarios including votss for all ballot positions.

Additionally, test decks must include ballots that are intended to fail or trigger equipment
warnings. The goal is lo ensute lhal the voling syslemn componenls will adequately flag
or reject improperly marked ballots and that such ballots will not affect tabulation.
Improperly marked ballots include ballols:

* with more votes than allowed for all contests:;
e with more votes than allowed for randomly selected contests;
e with no votes for any contest:

* voted with ambiguous marks in the target area for all candidates (if applicable);
and

s from an incorrect ballot sef for the same nracinct.

Tabulation Test Voting Variation

Preparing the test decks includes voting a pre-determined number of valid votes for
each candidate, write-in position, and option on every ballot question and retention
election to verify the voling systerm accurately tabulates votes. The county should use
Mlcrosoll Excol or other softwara io document the pre-determined votes, calculate the

anticipated results, and comypare them to the results produced by the voting system
during testing.

The Department strongly recommends preparing test decks such that each choice in
each election contest is given a unique number of votes. Write-in options should
count as a choice, and for ballot questions and retention elections, “Yes” and “No”
should count as different choices. For example, in an election contest involving three
candidates and a write-in option, one choice should receive one vote, and the other
choices should receive two votes, three votes, and four votes, respectively.

The county also should vary vote patterns across election contests. For cxample, where
a ballot contains two ballot questions, each with “Yes" and “No” choices, the county

should prepare the test deck such that one ballot question receives two “Yes” votes and
one “No” vote, and the other ballot question receives one “Yes" vote and two “No" votes.

This is the best tabulating testing pattern that will make it easiest to identify errors or
issues. Alternatively, counties may employ one of the following patterns:
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« [ncremental/decremental pattern: ["or each eleclion conlest, lhe county sets the
highest vote total any choice may receive and then assigns votes to the
remaining choices in that contest in an increasing or decroasing pattern. For
example, in an election contest involving five candidales and a wrlte [n option,
the county could set the highesl vole total at three and give the first choice three
votes, and the other choices two votes, one vole, three votes, two votes, and one
vule, tespectively. This pattern should then be varied across election contests, so
that results for contests with similar choices can easily be distinguished.

o Alternating pattern: For each election contest, the county sets the highest vote
total any choice may receive and then assigns votes o the remaining choices in
that contest in an alternating pattern. For example, in an election contest
involving five candidates and a write-in option, the: county could set the highest
vate total at two and give the first choice two votss, and the other choices one
vote, two votes, one vote, two votes, and one vote, respectively. This pattern
should then be varied across election cortests, so that results for contests with
similar choices can easily be distinguistied.

The county must not prepare test decks zuch that each choice in an election contest
receives only a single vote, or all choices are not voted for at least once. If the
anticipated result is the same for each choice in an election contest, or for each
election contest with similar choices, the county may be unable to confirm that
the voting system is accuratciy tabulating votes.

The county must repeat tae same pattern when preparing tesl decks for each ballot set,
as applicable.

Preparation of Media Device

Before data for an election can be placed on any memory card for an optical scan
tabulator, central count scanner, or ballot-marking device, the data conlained on the
memory card from any previous election must be removed under the guidelines of the
relevant voting system. Ensure that the media device has been fully formatted before
using it for L&A testing.

1} Inspect all media devices and ensure that they are formatted, [abeled, and
numbered appropriately.

2) Label the media device with the name of the poll (e.g., precinct name, absetilse,
mail-in, provisional). It is a best practice to make the marking and labelling as
evident as possible. For example, write the precinct name/number and device
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name clearly. As a best practice, use differenl colured labels for primary and
redundant (back-up) media devices.

3) Download the election information to the media devices according to the voting
system manufacturer's instructions

4) Croate a media device for each precinct scannel o1 cenlral scanner thal will be
used In the election.

Preparation of Voting Equipment
[.&A testing must include testing every hardware component of the voting system,
regardless of whether it will be deployed to a precinct or retained at the warehouse as a

backup. Below is a list of items to be tested or verified during L&A testing for an
election:

1) Ballot marking devices

2) Precinct scanners

3) Central count scanners

4) Connected printers

5) Connected peripherals for ASA voting equipmenl
Prior Lo [he testing, perform the following checks:

1) Inspect the physica! condition of the equipment and locks and sealing
mechanisms to ansure they are intact.

2) Power on the devices and validate that the certified software/firmware is
installed.

3) Check the batteries in voting systems that use batteries as either the primary
power source, or as backup to the primary power source.

4) Implement a process to ensure that all batteries are fully charged for Election
Day.

5) Check the scanner heads on all precinct scanners.
6) Check the calibration of scanners.

7) Verify the calibration of any ballot-marking device screens and replace or repair
as heeded.
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8) Verily the date and time settings on all voting systems.
9) Verify that all media devices are “zerocd out.”

10) Verlfy that cach device is labelled with its assighed precinct or polling place

where it will be deployed and is accurately listed on your county's inventory or
manifest list.

Conducting L&A Testing

All components being used for the election, including all ballot styles, precinct scanners,
cenfral count scanners, accessible devices, and any backup equipment being used,
must be part of the L&A testing.

Administrative Steps

As described above in section 3.1, the county board of glections may establish
reasonable rules and regulations for public observation of L&A testing. The board must
also be available during the first day of preparation, at the beginning of the day or fo
the first hour of public observation, to explain the process and respond to questions.
The following practices must be observed:

1} Administer an oath to those persons conducting the L&A tests who are not
permanent elections staff.

2) Lstablish an area whete the public can observe the process.
3) Allow only election ¢fiicials and those conducting tests into the testing area.
4) Piohibil the phciocopying of any testing reports or other materials.

5) Prohibit photographic and audio equipment, including cellphone cameras, from
being used to record security seals or serial numbers. While the news media may
report on the testing process, counties must ensure that security seals, serial
numbers, locks, and other details concerning security measures are not recorded
or displayed.

Ballot-Marking Device Testing

The functionality and accuracy of ballot-marking devices (BMDs) must be included in
any pre-election testing protocols. A test deck must be created using a BMD based on
the guidelines outlined in the "Preparation of Test Decks and Testing Scenarios” in this
document. Once the BMD test dock is created, the ballots must be tested on a related
scanner. It is also necessary to test the various devices available to voters with
disabilities for use on Election Day, including audio voting features, tactile discernible
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controts, and pneumatic switch attachments which can be operaled orally ot by vacuum
pressure (AKA sip-and-puff devices).

Ballot-Marking Device Setup and Preparation
1) Sel each voling system to be tested to “election mode” rather than “test mode.”

2) Review and confirm that the prepared test decks conlain all the applicable test
cases sugyesled in the “Tabulation Test Voting Variation” section of this
document. Print any “open polls” or zero tape report that can be printed from the
BMD, and confirm that the expected contest order on the zero tape matches the
contest order on the test ballots.

3) Perform all the actions that would take place on Electizn Day. The goal is to test
all actions as they would occur on Election Day.

4) For each baliot style, mark and print ballots fciiowing the tabulation test voting
variation on at ieast one BMD.

a. Use touchscreen, audio ballot, Audio Tactile Interface (ATI) controller and any
other assistive devices provided by the manufacturer.

b. Use bailots in all languages used on Election Day.

c. Use all the accessible faatures provided for the ballot: font, contrast, audio-
only mode, etc.

d. After printing each ballot, review Lhe ballots produced by the BMD to ensure
the printed balinots match the cholces that were made on the BMD screen.
Review the printed ballot to ensure that the contests are listed in the correct
order; all the races, including retentions, show the candidate names; and
ballot questions are identifiable. The printed ballot must allow the confirmation
of each choice that was made on the BMD screen.

5) County election boards must test and prepare any BMDs intended to be used as
backup devices. Since it is hard to predict where the device might be used, the
best approach is to test at least two random ballot styles.

Test Closlng Procedures

1) Perform end-of-day polling place activities as would be performed on Election
Day.

2) Perform a review of marked and printed ballots to ensure that ballots are marked
accurately as required by the test voting variations.
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3) Gather prepared ballots for scanning.

4) After conflrming that the marked ballots scan and generate expected results,
prepare the machines for Election Day:

a. Clear the data generated during testing.

h. Fnsure that the device has all supplies for printing ballots on Clection Day.
c. Lock and seal the devices.

d. Shut the machines down.

5) Review the seals and locks once again and document the validation. The best
praclice Is lo have one porson prepare the machine and then have one or two
reviewers review the seals and locks.

8) Any discrepancles noted during the L&A testing must be evaluated in detail to
identify the root cause of the problem.

7) If the problem is isolated to a specific machine, that machine must be marked and
must notbe used on Election Day.

8) Explain clearly to observers if any discrepancies are noted to ensure that
everyone present completaiy understands the process and conclusions

Precincl Scanners

Once a test desk and expacted resuits have been validated, test decks are scanned by
a bipartisan team of election officials or voting system opcrators on each voting system
for which the ballot style is used. This test is used to check the accuracy of the ballot
coding, the ability of the tabulators to accurately record votes marked on the ballots, and
the ability of tabulators to accurately tally votes from all scanned ballots. Every scanner
that will be used in lhe election must be tested.

Precinct Scanner Setup and Preparation
1) Set each device to be tested to “election mode” rather than “test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test
cases suggested In the "tabulation test voting variation” section of this document.

3) Load each precinct scanner with the pre-labsled memory cards specific to each
Election Day precinct.
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4) Perform all the actions that would take place on Election Day. Ihe goal is to test
all actions as they would happen on Election Day.

5) Ensure that the precinct scanner is set for the correct election.

6) Open lhe polls and valldate the accuracy of the information displayed on the
screens and public counters.

7) Print zero reports and validate the reports. Check the date and time, precinct
polling place details, election, and that contest totals are zero.

8) Once the polls are “open” and a zero tape is generated, the bipartisan team
should sign the zero tape to identify the officials participating in the test for each
precinct scanner.

Tesl Deck Scanning

1) The bipartisan team must then begin scannitij the ballots on each voting system
for which the given ballot style is valid.

2) The team should follow the ballot instructions while marking and processing
baliots to ensure that the instructicns are clear.

3) Scan ballots in all orientations. aiternating belween all four possible orlentatlons.

4) The testing staff should scan at least one ballot using any feature intended to
provide voting system access for porsons with disabilities. They should alzo scan
at least one ballot using each required language. While one leam member scans
ballots, the other feam member should monitor the equipment to ensure that the
scanner and bailot counter are functioning properly.

5) The team must review and confirm that all configured error messages display
propeny.

6) Once all ballots from the test deck have been scanned into an individual machine,
the team must “close” the polls and run a totals report.

7) The team should compare the results reported by the voting system to the
expected results, confirm the accuracy of or discrepancies in the resulls, and
determine if the system has passed or failed the test. Any discrepancies
indicating a failure must be investigated, resolved, and the system must then be
re-tested.
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8) If a test deck is run and the pre determined vote count is different than the voling
system's tabulated results, the test team should document the problem, and then
compare the unique voting varlation (test plan) with the test deck pattern to
ensure that the test deck was made correctly and that all hallots were scanned.

9) Any corrections to the test deck itself, or to the casting of the test deck, should be
made, and the test deck should be 1e-run unlil two enoi-ltee lest resulls are
produced. If the tested voting system fails to produce two error-free results, the
system should not be used in any election until the problem is resolved and a
new round of pre-election testing is successfully completed.

10} The pre-election test results reports should be signed by the test team and
placed in secure storage for any record retention periods (he jurisdiclion ay
require. After all voting systems for which each haliot style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit trails and log sheets.

11) The test should be documented by the tasting team on a log created specifically
for this purpose. The log shall include:

a. The date the test was exectited,
b. The names of the perscris who performed the test and recorded the results,
¢. The serial number of the machine on which the test was executed,

d. The machine's grotective counter number as it appeared both at the beginning
and conclugion of testing,

e. The name or description of the test performed,
f. The version number of the software tested,

g- The test result — either “pass” if the results match the expected results exactly,
or “fail"if there is even one discrepancy.

12) Jurisdictions must test and prepare any scanning devices intended to be used
as backup devlces. Since It is hard to predict where the device could be used, the
best approach is to test two random ballot styles.

Test Closing Procedures

1) Perform end-of-day polling place activities as would be performed on Election
Day.

Version: 3.0 03/2024 Page 13 of 25
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2) Gather media including redundant (back up) imedia If applicable, with resuits,
upload tothe election management system, and generate the consolidated resuit
reports. [t Is a good practice to use redundant media on Election Day whenever
possible. Ensure that the redundant media is also included in testing.

3) Document testing results as you would the official results
4) Retain and seal all pre-election testing materials.
5) Prepare machines for Election Day use:

a. Clear totals.

b. Clear the results on the tabulator,

c. Insert new printing tapes.

d. Lock and seal the devices

e. Shut the machine down.

6} Review the seals and locks once again and document the validation. The best
practice is to have one person pi¢pare the machine and then have one or two
reviewers review the seals andi locks.

Any discrepancies hoted during ihe L&A testing must be evaluated in detail to identify
the root cause of the problem.

1) Il the problem Is Isclated to a specific maching, that machine must be marked and
musl not be used on Election Day.

2) Explain clearly o observers if any discrepancies are noted.

Central Count Scanners

Test central scanners used at the election office. Jurisdictions using precinct and central
scanners can re-scan the ballots used for precinct scanner testing on central scanners
to test the central scanners.

Central Count Scanner Setup and Preparation
1) Set each voting machine to be tested to “election mode” rather than “test mode.”

2) Review and confirm that the prepared fest decks contain all the applicable test
cases suggested in the “tabulation test voting variation” section of this document.

Version: 3.0 | 03/2024 Page 14 of 25
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3) Load each central scanner with the pre-labeled memory caids and prepare them
for scanning as you would on Election Day.

4) Perform all the actions that would happen at the beginning of the central scanner
Use on electlon night.

a. Be sure the tabulator is set for the colrect electlon

b. Open the polls and validate the accuracy of the information displayed on the
screens.

c. Print zero reports and validate the reports, including checking the date and
time, precinct polling place details, election, and tha! contest totals are zero.

5) Once the polis are “open” and a zero report is gerearated, the bipartisan team
should validate and confirm that all contests and candidates have zelo voles
recorded for each central scanner.

Test Deck Scanning
1) The bipartisan team must then begin scanning the ballots on each central
scanner in exactly the same mannar as on Election Day.

2) Batch ballols as you would on Eiection Day and prepare them for scanning.
Reuse the same hallots marked for precinct scanner testing.

3) Fold scveral marked absentea/mail-in ballols lo ensure that the folds do not
interfere with the scanning.

4) Once all balluls {iotn lhe lest deck have been scanned into an individual machine,
the team must “close” the polls and run a totals report.

5) The team should compare the results reported by the voting system to the
expected results, confirm the accuracy ol or discrepancles In the results, and
determine if the system has passed or failed the test. Any discrepancies
indicating a failurc must be investigated, resolved, and the system must then be
re-tested.

8) If a test deck is run and the pre-determined vote count is different than the voting
system's tabulated results, the test team should document the problem, and then
compare the unigue voting variation (test plan) with the test deck pattern to
ensuie lhat the test deck was made correctly and that all bailots were scanned.
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7)

Any corrections to the test dock itself, or to the casting of the test deck, should be
made, and the test deck should be re-run until two error-free test results are
produced. If lhe lesled voting system fails to produce two emror-free results, the
syslem should not be used in any cleclion until the problem is resolved and &
new round of pre-election lesling Is successfully completed.

The pre election test results reports should be signed by the lesl tearm and placed
in secure storage for any record retention periods the jurisdiction may require.
After all voting systems for which a particular ballot style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit trails and log sheets.

The test should be documented by the testing team ¢ a log created specifically
for this purpose. The log shall include, but is not limited to:

a. The date the test was executed,
b. The names of the persons who performed the test and recorded the results,
¢. The serial number of the machina on which the test was executed,

d. The machine's protective counter number as it appeared both at the beginning
and conclusion of testing,

e. lhe name or descripticn of the test performed,
t. [he version number of the software under test,

g- The test resuli— either “pass” if the resulls malch the expected results exactly,
or “fail” if there is even one discrepancy.

Test Closing Procedures

1)
2)

Version: 3.0 | 03/2024 Page 16 of 25
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Gather media, including redundant (back-up) media if applicable, with results,
upload to the election management system, and generate consolidated result
reports. It is a good practice to use redundant media on Flection Day whenever
possible. Ensure that the redundant media is also included in testing.

Document the testing results as you would the official results.
Retain and seal all pre-election testing materials.

Prepare machines for Election Day use:
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a. Clear lotals.
b. Clear the rasults on the tabulator.

c. Insert new printing tapes.
d. Shut the machine down.
e. Lock and seal the devices.
6) Review the seals and locks once again and document the validation.

Any discrepancies noted during the L&A testing must be evaluated in detail to identify
the root cause of the problem. If the problem is isolated to a specific machine, that
machine mus! be malked and inusl nolbe used on Eleclicn Day.

1) Explain clearly to observers if any discrepancias arc noted to ensure Lhat
everyone present completely understands the process and conclusion.

2) Ensure that there is a mix of all types of haliots used by the jurisdiction for the
glection.

Hybrid Ballot-Marking Device

Hybrid devices must be tested for boih the ballot-marking device functionality and the
scanning and tabulation functionality. Counties using hybrid devices musl follow the
below guidelines for performing L&A testing.

Hybrid Bailot-Marking Device Setup and Preparation
1) Sel each voting machine to be tested to "election mode” rather than “test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test
cases suggested in the “tabulation test voting variation” section of this document.

3) Load each device with the pre-labeled memory cards specific fo each Election
Day precinct.

4) Perform all the actions that would take place on Election Day. The goal is to test
all actions as they would happen on Election Day.

5) Be sure the tabulator is set for the correct election.

6) Open the polls and validate the accuracy of the content displayed on screens and
public counters.
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7) Print zeto repoils and valldate the reports. Check the date and time, precinct
polling place details, election, and that contest totals are zero.

8) Once the polls are “open” and a 2ero tape is generated, the bipartisan team
should sign the zero lape lo idenlily the officlals partlcipating In the test for each
precinct scanner,

l'est Deck Marking and Scanning
1) The bipartisan team must then begin marking and scanning the ballots on each
voting system for which a given ballot style is valid.

2) The team should follow the ballot instructions while marking and processing
ballots to ensure that the instructions are clear.

3) The testing should include marking of at least one ballot using any feature
intended to provide voling system access for psisons with disabilities. While one
team momber is marking and casting ballots, the other team member should
monitor the equipmenl lo ensure that It Is functloning properly.

4) After printing each ballot, review the ballots produced by the BMD to ensure the
printed ballots match the choices triat were made on the BMD screen. Review
the printed ballot to ensure that the contests are listed in the correct order; all the
races, including relention races, show the candidate names; and ballot questions
dte ldenliflable before casiing the ballot.

5) The team must review and confirm that all configured error messages display
proporly.

6) Once all ballots from the test deck have been voted into an individual machine,
the team must “close” the polls and run a totals report.

7) The team should compare the results reported by the voting system to the
expected results, confirm the accuracy of and any discrepancies in the results,
and determine if the system has passed or failed the test. Any discrepancies
indicating a failure must be investigated, resolved, and the system must then be
re-tested.

8) If a test deck is run and the pre-determined vote count is different than the voting
system’s tabulated results, the test team should document the problem, and then
compare the unique voting variation (test plan) with the tesl deck palletn lo
ensure that the test deck was made correctly and that all ballots were scanned,

sylvania: Case Reccrds of the Appelfate and Trial Courts that require fifing confidential informa¥on and documents differantly than non-confidentfal mformation and documents.
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9) Any coireclions to the test deck Itself, or to the casting of the test deck, should be
made and the test deck should be re-run until two error-free test results are
produced. If the tested voling syslem fails to produce two error-free results, the
system should not be used in any election until the problem is resolved and a
new round of pre election testing is successfully completed.

10) Ihe pre election test results reports should be signed by lhe tesl leain and
placed in secure storage for any record retention periods the jurisdiction may
require. After all voting systems for which a given ballot style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit trails and log sheets.

11) The test should be documented by the testing team on a log created specifically
for this purpose. The log shall include, but is not limited to:

The dale lhe test was executed,

a.
b. The names of the persons who perforiried the test and recorded the results,

o

The serial number of the machinz on which the test was executed,

d. The machine's protective counter number as it appeared both at the beginning
and conclusion of testing,

e. The name or description of the test performed,

weure filing confidential informason and documents differently than non-confidential information and cocuments.

f.  The version numier of the software undertest,

g. The test resuli— either “pass” if the results match the expected results exactly
or “fail’if there is even one discrepancy.

12) Jurisdictions must test and prepare any hybrid devices intended to be used as
backup devices. Since it is hard to predict where the device could be used, the
best approach is to test two random ballot styles. Scan ballots following the
tabulation test voting pattern.

Test Closing Procedures
1) Perform the end-of-day polling place activities as on Election Day.

2) Gather media (including redundant media if applicable) with results, upload to
the election management system and generate consolidated result reports Itis a
good practice to use redundant media on Election Day whenever possible.
Ensure that the redundant media is also included in testing.
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3) Document testing results as you would the official results.
4) Retain and seal all pre elaction testing materials.
5) Prepare the machines for Flaction Day use:

a. Clear totals.

b. Clear the results on the tabulator.

¢. Insert new printing tapes.

d. Shut the machines down.

e. Lock and seal the devices.

6) Review lhe seals and locks once again and docuirient the valldation. The besl
practice is to have one person prepare the machine and then have one or two
reviewers review the seals and locks.

Any discrepancies noted during the L&A testirig must be evaluated in detail to identify
the root cause of the problem.

1) If the problem is isolated to a specific machine, that machine must be marked and
must not be used on Elcction Day.

2) Explain cleatly io observers if any discrepancies are noted to ensure that
everyone present coimpletely understands the process and conclusion.

3) Lnsure that thers is a mix of all types of ballots used by the jurisdiction for the
election.

Vote Tabulation Software Check

Test the result tabulation software by loading and generating summary reports of all test
votes.

1) Gather all the media used for vote capture from precinct scanners/hybrid devices
and central scanners (including redundant media il applicable) with results,
upload to the election management system, generate the consolidated result
reports, and compare them to the expected results.

2) ltis a good practice to use redundant media on Election Day whenever possible.
Ensure thatthe redundant media is also included in testing. Document testing
results as you would the official resuits.
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3) Check the audit log or cast vote records associated will) individual ballots of
every unique ballot design to confirm that functionality of each contest and
candldate Is correct. This can also be done by sending the ballots to adjudication
and reviewing them there.

Election Night Reporting (ENR)

1) Generale lhe ENR files fur 1epurling to lhe Department of State and publishing to
your county’s website.

2) Ensure that the counting groups on the reports are configured in accordance with
the Pennsylvania Election Results Reporting and Ballot Definition Directive.

3) Ensure that contests are listed in the correct order, candidate names are spelled
correctly, and the report segments are correct on sach report type. For example,
ensure that a precinct-level report is showing the results from each precinct
accurately.

4) Test the ENR file submission process and, if the timeline for testing the
Department of State ENR does not align with the county L&A testing timeline,
safely store the extract files for uge during the assigned testing window. Counties
must submit multiple files during the ENR file submission testing to ensure that
all the candidates' vote totals by reporting group and turnout information are
validated on the Departmont of State website.

Electronic Poll Books (EPBg)

The counly board of eleciions must test EPBs belng used at the polling place as part of
the L&A fesling.

1) Load the required voter data onto the EPBs and ensure that the configuration
meets the approval conditions from the Secretary of the Commonwealth.

2) Ensure the accuracy of the voter data on each device.
3) Test all Election Day check-in activity workflows on all the devices.
4) Print any reports as you would do on election night and validate the results.

5) Test any check-in activity workflows that would take place on Election Day — e.g.,
regular check-in, 1D verification, absentee/mail-in voter, provisional voter, etc.

6) Test the ballot-spoiling procedures if the EPB is being used to track the number
of ballots spoiled.
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7) Test the connectivity botween two devices assigned to a polling place and ensure
that check-in data is synced between the devices.

8) Prepare electronic poll hooks for Election Day use:
a. Clear test data.
b. Lock and seal the devices.

9) Review the seals and locks once again and document the validation. The best
practice is to have one person prepare the machine and then have one or two
reviewers review the seals and locks.

Post-Election Verification Testing for Central Tabulation =quipment
1) Central tabulation equipment requires additional post-clection verification tasting
prior to finalizing the election results. At the conciusion of the central tabulalion of
ballots and prior lo lhe complelion of the official canvass, the central scanner(s)
must pass the same test using the same test deck(s) used during the pre-election
testing.

2) To ensure that test deck ballots are not inadvertently intermingled with election
ballots, L&A testing ballots musi be labeled, bundled together, and kept
separately from other election records. Counties can follow the best practice of
labsling the L&A ballots with appropriate notation on each ballot while marking
contests for testing. Mor @xample, write “LA1” on the first L&A ballol in an area
not interfering with the barcode.

$0.00. The filer ceriifies that this filing complies with the provisions of the Fubliz Access Policy of the Unified

Maintaining L&A Testing Results

All documentatlon, test decks, and any test data including, but not limited to, copies of
ballot programming used for required maintenance tests, shall be maintained in secure
locked storage In accordance with the requisite records retention schedule. Gather all
reports and ballots as you would for official elections and file them along with the test
deck used. Note any corrections and explanations and retain and seal all artifacts from
pre-election tesling.

The Department recommends maintaining a file for the life cycle of each voting machine
component, starting with acceptance testing when you purchase the equipment.
Document important events that take place during the voting machine life cycle
including, but not limited to, acceptance testing, trusted build validation, upgrade
acceptance testing, each election L&A testing, and election use. The document must
provide a complete history of the voting machine components.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
CERTIFICATION OF LOGIC AND ACCURACY TESTING

County name; Election date:
Number of precincts participating in election:
Voting syslem vendor:
Voting syslein name and veision.

I’nmary system configuration: 0 hand marked paper ballots O ballot marlking devices

| do hereby certify that County has completed pre-election logic and accuracy
testing for all its electronic voting system components pursuant to the Directive on Logic and
Accuracy Testing on (date) .

During the test process, a predetermined test deck was prepared, and ballots were marked and
tabulated. The results reported by the voting system matched the expected resuilts, and the
testing included all squipment to be used for the election, including backup devices.
The lesling included the lollowing:
Tesl Deck fesl patier used i Ehe lesl deck:

¢ The test deck included absentee, mail-in, Recomimended (unique totals) O
Election Day, and provisional ballots (ballot | Incremental/Decremental O
sets) for each precinet {ballot styles). 1 Alternating O

¢ The test deck included ballots produced un
all vendor and county BOD printers and

BMDs.
Notica ‘ Naotice was sent to the chairman of each You 71
¢ The county board timely notified the chair | recognized political party on No O
of each recognized political party.
* The county board tirely notified each Notice was sent to the chair or presiding ves [
registered citizens’ organization. officer of each registered citizens’ No 3
organization on . N/A D)
s The county board provided at least 48 The county board provided public notice | Yes O
hours’ notice to the public. on - No
Ballot-Marking Devices (BMDs) and Backup BMDs | Standard BMDs O Yes O
+  Each BMD was tested to ensure Hybrid BMDs [ No [

functionality for each fealuie.

+  Printed ballots matched candidate
seloctlons on screen, # of BMDs tested:

s  Ballots created by BMD were included in # of backup BMDs In reserve:
the test deck to enable testing of precingd
scanners.

¢  Hybrid BMDs accurately tabuiated resuits.

# of BMDs to he deployed:

# of Backup BMDs tested:
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Precinct Scanners and Backup Scanners # of scanners to be deployed: Yes O
*  Test deck was scanned into each precinct Na O
scanner that will be deployed. # of scanners tested: N/a O
¢ Ballots were accepted and rejected # of backup scanners in reserve:
appropriately. # of backup scanners tested:
¢  Ballots produced the expected results.
Central Count Scanners and Backup Scanners # of scanners to be deployed: Yes Lt
*  Taesl dack was scannad into each Contral No [
Count Scanner that will ba used. # of scanners tested:
*  Ballots were accepted and rejected # of backup scanners in reserve:
appropriately. # uf backup scanners tested:
« Ballots produced the expected results.
Signature of Chief Clerk Name of Chief Clerk Date

or Authorized Representative

or Authorized Representative

TLP:CLEAR



9/19/24, 8:49 PM Fwd: Mail-in Ballot Listing and Recap - linda@lindakernslaw.com - Law Offices of Linda A. Kerns, LLC Mail

a: this filing complies with the provisrans of the Pubiic Access Policy of the Unified

i
il

$0.00. The filer ceriifies

- Judicial System of Pennsylvania: Case Records of the Appellate and Trial Couns that require filing confidential information and documents differently than nsa-confidential imformation and documents.

Case# 2024-22251-1 Docketed at Montgomery Counly Prothonotary on 09/23/2024 3.3 PM, Fee

From: Dean, Francis <Erancis.Dean@montgomerycountypa,gov>

Date: Fri, Sep 13, 2024 at 8:38 PM

Subject: Re: Mail-in Baliot Listing and Recap

To: |procz@2024victory.com <iprocz@2024victory.com>, Ford, Timothy J. <tford@dilworthlaw.com>, Jason £ Salus
<jsalus@mcdems.org>, Christopher Thomas <christhomas@medems.org>, Giana DePaul
<giana@montgomerycountygop.com?>, Christian Nascimento <christian@montgomerycountygop.com>

Good evening,

A8 you aro no doubt aware, we have yet to receive a cortified ballot from Department of State. As such, we will Lol be slarting
L&A on Monday.

Once we have a certiflad ballot my intentlon is to begin L&A the next business day, bul in any event | will notify you all uiee
we have the ability to proceed.

Thanks and have a greal weekend,

Frank

Francis Dean
o Director of Clections
Y Votars Sarvices
Monlgomety Counly, MA

P: (610) 278-3280
. -4‘45!2 www.montgomerycountypa,go

000000

This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
conlaln conlldentlal and privileged information. Arv unauthorlzed revliew, use, disclosure, forwarding, or
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9/19/24, 8:47 PM Fwd: Logic and Accuracy Testing - linda@lindakernslaw.com - Law Offices of Linda A. Kerns, LLC Mail

Date: Tue, Sep 17, 2024 at 9:53 AM
Subject: Logic and Accuracy Testing
To: [procz@2024victory.com <|procz@2024victory.com>, Ford, Timothy J. <tford@dilworthlaw.com>, Jason E Salus
<jsalus@mcdems.org>, Christopher Thomas <christhomas@medems.org>, Giana DePaul
<giana@montgomerycountygop.com>, Christian Nascimento <christian@montgomerycountygop.com>

Good morning,

Having received a certified ballot listing from the Department of State, Munlgomery Counly is propurod Lo bogln Loglc and
Accuracy testing for the 2024 General Election. L&A will begin at 7am this Thursday 9/19 at our Voter Services Warehouse
(1006 W. Washinglon Slreet, Norristown, PA 19401) and continue on weekdays until 3pm.

One member of your organization is permitted to attend and observe at a time. Vidoo recording and photography are not
parmittad

If you have any questions during L&A, please do not interrupt the technicians while they are working. Instead, please submit
your questions directly to me and | or another member of my staff will get you an answer as soon as possible.

Very truly yours,
Francis Dean

Francls Dean
-y Director of Elections
o w Voters Services
R Montgomery County, PA

p B P: (610) 278-3280
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and destroy all capies of the original messaga.
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Judicial System of Pernsylvania: Case Records cf the Appellate and Trial Cour's tnat require

LAw OFFICES OF LINDA A, KERNS, LLC

1420 LocuUusT STREET (PA TEL) 215.731.1400
SuiTE 200 {(FaXx) 215.701.415%4
PHILADELPHIA, PA 19102 WWW.LINDAKERNSLAW.COM

LINDA A, KERNE (PA, NJ, LLM IN TAXATION)
Seplewber 18, 2024

Via Email to commissioners@montgomerycountypa.gov
And Facsimile to 610-278-5943 and 610-298-4587

Neil X. Makhija, Chair Irank Dean

Jamila H. Winder, Vice Chair Director of Elections
Thomas DiBello, Commissioner 425 Swede Street, Suite 602
Montgomery County Board of PO Box 311

Commissioners Norristown, PA 19404

Re: Logic and Accuracy Testing
Dear Commissioners and Director of Elections Dean:

As the Republican National Committee’s Penrsylvania’s Election Integrily Counsel,
I write concerning the commencement of mail and absentee ballot voting in
Montgomery County yesterday without statutorily required Logic and Accuracy
Testing pursuant to 25 P.S. §3031.10{d) and in defiance of the March 7, 2024
Directivel on Logic & Accuracy Tescing from the Pennsylvania Secretary of Stale,
including the notice requiremer.is.

‘I'he Secretary’s Directive notes that counties “must conduct pre-election logic and
accuracy testing.” 1t defines such testing as “a series of pre-election steps imntended
to ensure that ballots, scanners, ballot-marking devices, and all components of a
county’s certified voting system are properly configured and in good working order
prior to being used in an election.” [emphasis added].

The Republican National Committee demands the following:

(1) Montgomery County Election Officials immediately cease the distribution of
all mail and abeentce ballots until the satisfactory completion of all
mandated testing.

‘chrome-extension://efaidnbmnnnibpcajpeglelelindmkaj/hitps:/www.pa.gov/icontent/dam/copapwp-
pagov/en/dos/resourcesivoting-and-elections/directives-and-guidance/2024-Directive-on-Logic-
Accuracy-Testing-3.0.pdf
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(2) Any and all mail and absentee ballots distributed thus far must be
immediately segregated upon return so that arrangements can be made to
count these ballots by hand.

The Republican National Committee seeks a free and fair election lor all voters
in this Commonwealth. Montgomery County’s dofianco of mandatory teating
undermines confidence and trust in the integrity of the election. Our proposed
remedy—to segraegate and count by hand the affected ballots protects the rights
of voters who, through no fault of their own, received ballots that the county
distributed in violation of law.

We have already lodged a complaint with the Montgomery County Election Tip
Line (610-292-2024) established by District Attorney Kevin Steele, as he publicly
disavowed “anyone thinking about disrupting this electicn in any way...”

1 look forward to confirmation that Montgomery County Election officials will
immediately comply with the requested relief of cessation of voting prior to
completed Logic and Accuracy lesling and segregation of ballots already
distributed in defiance of the law. Innocent: voters should not be harmed due to
the apparent cagerness of Commissionsr Makhija to be the “first 2024 General
Election ballot in the Commonwealth of Pennsylvania!!” according to his post on
X today.

We will pursuc all legal remedies available if your office does not act
immediately to protect the integrity of the election.

Very truly yours,

E———

LINBA A. KERNS
Pennsylvania Election Integrity Counsel
Republican National Committee
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