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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, PENNSYLVANIA

I
REPUBLICAN NATIONAL COMMITTEE E

VS. O NO. 2024-22251
MONTGOMERY COUNTY BOARD OF COMMISSIONERS
!

COVER SHEET OF MOVING PARTY

Date of T'iliug Septemnber 30 2024 Moving Party FRANK DEAN:; THOMAS DIBELLO: NEIL
MAKHUA; MONTGOMERY COUNTY BOARD OF COMMISSIONERS: MONTGOMERY
COUNTY BOARD OF ELECTIONS: JAMILIA H WINDER

Counsel for Moving Party JOHN A MARLATT, Esq., ID: 210141; Joshua Wertheimer, Esq., ID:
332923

Counsel’s email address: JOHN.MARLATT@MONTGOMERYCGUNTYPA.GOV

Document Filed (Specify) PRUTIMINARY OBJECTIONS TG PLAINTIFTFS' COMPLAINT

If'a motion to compel discovery, state the Court-ordered Discovery Deadline: 00/00/0000
(failure to complete this space will result in the moticn being stricken)

CERTIFICATIONS - Check ONLY if appropriate:

Counsel certify that they have conferred in a good faith effort to resolve the subject
~ " discovery dispute (Required by Local Rule 208. 2(e) on motions relating to discovery.)

Counsel for moving part: certifies that the subject civil motion is uncontested hy all
patties involved in the wuse. (1L checked, skip Rule to Show Cause section below.)

RULE TO SHOW CAUSE - Check ONE of the Choices Listed Below:

Respondent is directed to show cause why the moving party is not entitled to the relief
requested by filing an answer in the form of a written response at the Office of the
Prothonotary on or before the day of 20

Respondent is directed to show cause, in the form of a written response, why the
attached Family Court Discovery Motion is not entitled to the relief requested. Rule
Returnable and Argument the day of , 20

at 1:00 p.m. at 321 Swede Street, Norristown, PA.

Respondent is directed to file a written response in conformity with the Pennsylvania
Rules of Cival Procedure.

Rule Returnable at time of trial.

By:

Court Administrator
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IN THE COURT OF COMMON PLEAS OF
MONTGOMERY COUNTY, PENNSYI.VANIA

REPUBLICAN NATIONAIL COMMITTEF, ¢f af.;
Plaintiffs/Petitioners,
VS.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, et al,,
Defendants/Respondents.

(o]
i
J

tm
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AND NOW, this day of

COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PA

Civil Action -- Law
Docket No. 2024-2225]

Preliminary Objections of Montgomery County Board of Commissioners, Montgomery County
Board of Elections, Jamila Winder, Neil Makhija, Thomas DiBello, and Frank Dean to Plaintiffs’
Complaint, and Plaintiffs’ response thereto, it is hereby ORDERED and DECREED that said

Preliminary Objections ars SUSTAINED. This action is hereby DISMISSED WITH

PREJUDICE.

BY THE COURT:

, 2024, upon consideration of the
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Case#t 2024-22251-7 Docketed at Montgomery

MONTGOMERY COUNTY SOLICITOR’S OFFICE
By: John A. Marlatt, Esquire/210141

By: Joshua C. Wertheimer, Esquire/332923

One Montgomery Plaza, Suite 800

P.O. Box 311

Norristown, PA 19404-0311

(610) 278-3033

REPUBLICAN NATIONAIL COMMITTEFE. ¢t al :
Plain(iffs/Petitioners, :
Vs.

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, ef af.,
Defendants/Respundents.

TO: Plaintiffs

You are hereby notified to plead to
the enclosed Preliminary Objections
within twenty (20) days of service
hereof or a default judgment may be

entered against you.

s/ John A. Marlatt
Tohn A Marlatt, Esquure

Attorney for Defendants,

COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PA

Civil Action -- Law
Docket No. 2024-22251

PRELIMINARY OBJECTIONS OF RESPONDENTS
MONTGOMERY COUNTY BOARD OF COMMISSIONERS, MONTGOMERY
COUNTY BOARD OF ELECTIONS, JAMILA WINDER, NEIL MAKHIJA, THOMAS
DIBELLO, AND FRANK DEAN TO THE COMPLAINT OF
PETITIONERS REPUBLICAN NATIONAL COMMITTEE,
MONTGOMERY COUNTY REPUBLICAN COMMITTEE,
CHRISTIAN NASCIMENTO, AND DAVID MCCORMICK

Respondents Montgomery County Board of Commissioners, Montgomery County Board
of Elections, Jamila Winder, Neil Makhija, Thomas DiBello, and Frank Dean (collectively,
“Respondents”), through their undersigned counsel, hereby submit these preliminary objections to
the complaint of petitioners Republic National Committee, Montgomery County Republican

Committee, Christian Nascimento, and David McCormick (collectively, “Petitioners™). In support

of these preliminary objections, the Respondents aver as follows:
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1. Petitioners have filed a meritless lawsuit that serves no purpose other than to delay
the administration of the 2024 General Election and sow confusion and distrust in the voters of
Montgomery County and the Commonwealth of Pennsylvania.

2. In a preliminary injunction motion filed concurrently with their Complaint,
Petilioners demand that this Court take the cxtraordinary step of immediately and peremptorily
halting Montgomery County’s mail-in voting' process for the 2024 general election—after it is
already well underway.

3. Even if Petitioners had asserted meritorious claims of the utmost gravity, such
drastic injunctive relief could be issued only if it were absolutely necessary to avoid even greater
harm.

4. Tortunately, this Court need nol consider the preliminary injunction wotion because
Petitioners’ underlying claims are fatally flawed in multiple respects: Detitioners’ claims for reliel
are moot; Petitioners lack standing; and their legal arguments are—as the Pennsylvania
Department of State (“DOS”) recenily declared—*"frivolous.”? Accordingly, the Court should
sustain the Board’s Preliminary QObjections and dismiss this lawsuit with prejudice.

Factual and Statutory Background®

5. The Pennsylvania Election Code authorizes county boards of elections to purchase

! Mail-in and absentee ballots are the two primary ways in which Pennsylvania voters can
vote by mail. See 25 P.S. §§ 3146.1-3146.9 (absentee ballots); id. §§ 3150.11-3150.17 (mail-in
ballots). In these preliminary objections, we refer to both as mail-in voting.

? See Katie Bernard, 4 new RNC lawsuit would pause Montco mail voting and force a
hand count of ballots already distributed, Phila. Inquirer, Sepl. 23, 2024,
https://www.inquirer.com/politics/election/me-dave-mecormick-mail-ballot-lawsuit-
20240923 html#loaded (attached as Exhibit G hereto) (statement by the Department of State that
“[t]he lawsuit filed ... against Montgomery County is frivolous, and Montgomery County’s
board of elections did everything required before printing ballots with the certified candidate
list™).

? Because Petitioners’ claims rely on a misinterpretation of the statutory requirements
and Pennsylvania Department of State guidance governing the testing of ballots and electronic
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Judicial System of Pennsylvania.

and utilize certain electronic voting systems. To be eligible for use in Pennsylvania elections, such
a systern must have been tested and certified by both the United States Election Assistance
Commission and the Secretary of the Commonwealth of Pennsylvania. 25 P.S. § 3031.5; Banfield
v. Cortés, 110 A.3d 155, 159-60 (Pa. 2015).

6. Along with 12 other countics in the Cotnonwealtl, Montgomery County uses the
Dominion Democracy Suite 5.5A voting system,* which was certified for use in Pennsylvania on
January 17, 2019.% That system includes central-scanner machines, which are used to scan and
tabulate matil-in ballots returned to a central office of the Board of Elections; precinct scanners,
which are deployed to each polling place and used to scan and tabulate ballots completed by
clectors who vote in person on Election Day; and ballol-marking devices, which are also deployed
to each polling place and produce a marked bullot, based ou volers® elecltonic selections, for volers
who are unable or prefer not to hand-mark their bailots.®

7. Petitioners” Complaint cites 1o Section 320(d) of the Pennsylvania Election Code,

voting equipment, we begin with ar overview of these requirements. This overview is based on
the facts pleaded wn the Complain, the tex( of the Election Code itself, and publicly available
documents authored by the Diepartment of State. See Bykowski v. Chesed, Co., 625 A.2d 1256,
1258 (Pa. Super. 1993) (“Cince this motion 1s the equivalent to a demurrer, in considering it, the
court should be guided by the same principles applicable to disposing of a preliminary objection
in the nature of a demurrer. As such, the court has the right to take judicial notice of public
documents.”).

4 See Pennsylvania Department of State, Map showing which counties use which
clectronic voting systems,
https//www arcgis.com/apps/dashboards/5d9be0372e0f46ed9a0 10415933521 8¢9 (last visited
Sept. 29, 2024).

* Commonwealth of Pennsylvania, Department of State, Report Concerning the
Examination Results of Dominion Voting Systems Democracy Suite 5.5A with ImageCast X
Ballot Marking Device (ICX-BMD), ImageCast Precinct Optical Scanner (ICP), ImageCast
Central Station (ICC), and Democracy Suite EMS (EMS) (Jan. 17, 2019),
https://www.pa.gov/content/dam/copapwp-pagov/en/dos/programs/voting-and-elections/voting-
systems/certification/Dominion-Democracy-Suite-Final-Reporl-scanned-with-signature-

0201 19.pdf (last visited Sept. 29, 2024).

b See id.
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25 P.S. § 3031.10(d). That provision, which was enacted in 1980-long before the introduction of
no-excuse mail-in voting in Act 77 of 2019—says nothing about mail-in ballots. It provides, in

pertinent part, that:

[o]n or before the fortieth day preceding any election, the county board of
elections shall mail to the chairman of the county committee of each
political party which shall be entitled under existing laws (o patticipate in
primary elections within the county, ... a written notice stating the times
when and the place or places where preparation of the [electronic voting]
systetu and s components for use in the several election districts in the
county or municipality will be started. One representative of each such
political party, ... shall be entitled to be present during the preparation of
the voting system and its components and to see that they are properly
prepared and are in proper condition and order for use

25 P8, § 3031.10(d). As the Cotuplaint noles, tie “prepatation” teletted to i this provision is

known as T.ogic and Accuracy testing (“L & A (esting™).

g. Nothing in the Election Code prohibits county boards of elections from sending
mail-in ballots to qualified electors before this testing is completed. To the contrary, the Election
Code states that “[t}he county board of elections, upon receipt and approval of an application filed
by a qualified elector ..., shall conumence to deliver or mail official mail-in ballots as soon as a

ballot is certified and the balluis are available.” 25 P.S. § 3150.15 (emphasis added); see also id,
§ 3146.5(b) (same for absentee ballots).

9. The Pennsylvania Department of State has issued a directive regarding L & A
testing that clarifies and supplements the requirements set forth in 25 P.S. § 3031.10(d).
Pennsylvania Department of State, Directive on Logic & Accuracy Testing, Directive 1 of 2024

(Mar. 7, 2024), https://www.pa.gov/content/dam/copapwp-pagov/en/dos/resources/voting-and

elections/directives-and-guidance/2024-Directive-on-Logic-Accuracy-Testing-3.0.pdf (attached

as Exhibit A) (“Directive™).
10.  In addition to detailing L & A testing procedures, the Directive also sets out a

separate set of procedures for testing “the printed [absentee and mail-in ballots] that will be issued
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to voters” (*Ballot Acceptance Testing”). This Ballot Acceptance Testing is also detailed in a
separate DOS publication. See Department of State Election Administration Resource Ballot
Building and Ballot Acceptance Testing (BAT) at 13 (attached as Exhibit B). The Directive makes
clear that county boards should complete this Ballot Acceptance Testing “{p]rior to beginning the
structured L&A testing.” Dircctive al 2. The puipose of the Ballot Acceptance Testing is “to
confirm that the ballots are accurate and can be ready by the tabulating equipment once they arc
returned for counting.” /d.

I. Preliminary Objection No. 1: Mootness?

11. Respondents incorporate by reference the averments of paragraphs 1 through 10
above as i[ sel forth in full.

12, The erux of Petitioners” cluis is (hul the Board has “violat[ed] the Llection Code
by distributing [mail-in] ballots without first completing the critical task of L&A testing, which,”
according to Petitioners, “ensures the integrity of the election” by identifying any errors in ballot
format and layout that could cause ballot scanners to incorrectly “read” those mail-in ballots and

therefore miscount them.® Compiaint 44 21. 39.

7 Respondents have provided a bricf affidavit from Respondent Dean, annexed as Exhibit
E, intended solely to support Respondents” mootness objection; it is nof intended to support
Respondents’ arguments in the nature of a demurrer, discussed below. The doctrine of mootness
requires that “an actual case or controversy exist[] at all stages of the judicial or administrative
process.” Kupershmidt v Wild Acres Lakes Prop. (hwners' Ass'n, 143 A 3d 1057, 1061 (Pu.
Cmwlth. 2016) (internal quotation omitted) However, mootness can occur where “a subsequent
change in circumstances has climinated the controversy,” which by its very nature cannot be
determined from the allegations in the complaint alone. Burke ex rel. Burke v. Indep. Blue Cross,
103 A.3d 1267, 1271 (Pa. 2014).

§ As discussed in greater detail below, this claim rests on a faulty premise: it is not L&A
testing, but ballot acceptance testing, that evaluates whether any errors in the ballot’s format and
layout will prevent it from being accurately scanned. The County performed ballot acceptance
testing prior to distributing any mail-in ballots. See Dean Affidavit, Exhibit B 12.
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13.  But the County has now completed L & A testing of every single scanner that will
be used on Election Day to scan mail-in ballots (a process that included scanning precisely the
mail-in ballot layouts and formats that Petitioners seek to enjoin the Board from distributing to
Montgomery Counly voters) and no errors in ballot format and layout were detected See Dean
Allidavil, Exhibit E 9 3. The eventuality that Petitioners seek to avert — the possibility that L & A
testing will identify an error in ballot design that would cause mail-in ballots to be incorrectly
counted — is now conclusively foreclosed, and this action is therefore moot.

14. As the Commonwealth Court has explained, “[g]enerally, courts will dismiss a
case as moot unless an actual case or controversy exists at all stages o1 the judicial or administrative
process.” Kupershmudt v. Wild Acres Lakes Prop. Owners' Ass'n, 143 A.3d 1057, 1061 (Pa.
Cinwlth. 2016) (iutetnul quotation owitled). A case cati becoe mool whete “a subsequent change
in circumstances has eliminated the controversy so that the court lacks the ability to issue a
meaningful order, that is, an order that can have any practical effect.” Burke ex rel. Burke v, Indep.
Blue Cross, 103 A.3d 1267, 1271 (Pa. 2014).

15.  That is precisely what has occulted here. Peltbioners seek an order Gow this Court
prohibiting the County from distributing additional mail-in ballots and directing the hand-counting
of all mail-in ballots already distributed just in case an error in ballot formatting is discovered
when the ballot scanners arc tested. But since the initiation of this luwsuil, the Counly has
completed L & A testing for all ballot scanners that will be used to scan mail-in ballots, and no
errors were detected.” There is no longer any practical puipose to the judicial reliel sought by

Petitioners, and therefore this action should be dismissed as moot.

? This lawsuit was actually moot before it was even filed because the Board had already
completed Ballot Acceptance Testing. It is that testing which is designed to detect the sorts of
errors that are the focus of Petitioners” Complaint, as discussed below. But even if one sets aside
Petittoners’ fundamental confusion about the different types of pre-election tests at issue, this
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WHEREFORE, the Respondents Montgomery County Board of Commissioners,
Montgomery County Board of Elections, Jamila Winder, Neil Makhija, Thomas DiBello, and
Frank Dean request that this Court sustain their preliminary objections to the complaint and
dismiss this action, with prejudice, because Petitioners’ claims are moot.

II. Prelimsinary Objection No. 2: Standing

16.  Respondents incorporate by reference the averments of paragraphs 1 through 15
above as if set forth in full.

17. Setting aside its mootness, this action must be dismissed because all Petitioners
lack standing to pursue their claims and this action should be dismissed. See Pa. R.C.P. Rule
1028(a)(5). Because “[s]tanding is a justiciability concein, implicating a court's ability to
adjudicale a malter,” coutls wust addiess standing before proceeding to evaluale the merits of a
plaintiff’s claims. See Firearm Owners Against Crime v. Papenfuse, 261 A.3d 467,481 (Pa. 2021)
(“Accordingly, a court must resolve justiciability concerns as a threshold matter before addressing
the merits of the case.”).

18. To establish standing, a plaintiff must “demonstrate he or she has been ‘aggrieved’
by the conduct Le or she challenges,” which courls evaluate by “examin[ing] whether the plaintiff's
interest in the outcome of the lawsuit is substantial, direct, and immediate.” /d. As the Supreme
Court of Pennsylvania has explained, “[a]n inlerest is substantial when it surpasses the inteiest of
all citizens in procuring obedience to the law; it is direct when the asserted violation shares a causal
conncction with the alleged harm; and it is immediate when the causal connection with the alleged
harm is neither remote nor speculative.” Ball v. Chapman, 289 A.3d 1, 19 (Pa. 2023) (internal

citations and guolalions omitted).

lawsuit became moot no later than September 23, 2024, when the Board successfully completed
the L & A testing of the equipment that will be used to scan and tabulate mail-in ballots.
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I9. In this case, Petitioners have failed to allege an immediate interest in the outcome
of this lawsuit, because the harm that they allege is far too speculative to support standing.
Petitioners are concerned that an error in the ballot’s layout or format may be discovered during
the L & A testing of all of the County’s ballot scanners, and that this error may lead to votes being
tiscounted to the dettiment of Petitioner McCaormick or to the candidates and voters represented
by the Party Petitioners.'® See Compl. 4 2-3, 5. In other words, Petitioners will not actually be
injured unless the L & A testing does, in fact, reveal an error in the ballot design that prevents
mail-in ballots from accurately being counted. !

20. Not only is Petitioners’ concern now moot—the success{ul completion of testing
has shown that the risk of such errors is zero—the eventuality they feared was always very unlikely
to occur. Mere speculation about the possibility of this occurrence does not (and never did) confer
standing on Petitioners. See Americans for Fair Treatment, Inc. v. Philadelphia Fed'n of Tchrs.,
150 A.3d 528, 536 (Pa. Cmwlth. 2016) (“The mere possibility that future events might occur that
could cause one of Plaintiff's teacher inembers to be [adversely] affected . . . is not sufficient to
establish the direct and immediate interest required for standing.”) Since future harm that is
contmgent on the occurrence of a future event — i.e., the discovery of an error in ballot design
during logic and accuracy testing — is not a sufficiently immediate interest to confer standing, this
action should be dismissed. See Treski v. Kemper Nat. Ins. Companies, 674 A.2d 1106, 1112 (Pa.
Super. 1996) (“Appellants also lack standing to sue their own respective insurer in their individual

capacities since the only injury they allege is a future contingent harim. . . . Undil this coutingency

10 Petitioners MCRC and Nascimento also allege that they have been harmed by being
excluded [rom observing L&A lesting. See Compl. 9 45. But this allegation is refuted by their
own Complaint, which quotes two separate emails from Respondent Dean inviting them to
observe the L & A testing. See id. Y 25, 28.

' As discussed above, L & A testing has already been conducted for all machines that
will be used to scan mail-in ballots, and we now know for certain that no errors were discovered.
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occurs, Appellants are not aggrieved parties and thus lack standing.”).

21. Because the harm alleged by Petitioners is too speculative to confer standing on
any of the Petitioners, this action should be dismissed.

WHEREFORE, the Respondents Montgomery County Board of Commissioners,
Montgomery County Board of Elections, Jamila Winder, Neil Maklhija, Thomas DiBello, and
Frank Dean request that this Court sustain their preliminary objections to the complaint and
dismiss this action because all Petitioners lack standing.

111, Preliminary Objection No. 3: Demurrer

22.  Respondents incorporate by reference the averments of paragraphs 1 through 21
above as if sel forth in [ull.

23, Independently, e Complaint must be disinissed because its claims [ail on the
merits as a matter of law. See Pa. R.C.P. Rule 1028(a)(4). Petitioners grossly misinterpret the
requirements on which they rely.

A. Neither the Election Code Mor the DOS Directive Requires the Completion of L & A
Lesting Before Counties May Send Qut Mail-in Ballots

24.  'The Electiog Code directly addresses the delivery of absentee and mail-in ballots.
County boards “shall commence to deliver or mail official absentee ballots as soon as a ballot is
oerlified and the ballots are available.” 25 I'.S. § 3146.5. Boatds “shall [likewise] couunence to
deliver or mail official mail-in ballots as soon as a ballot s certified and the ballots are available.”
?5P S §3150 15 The prerequisites for delivering ballots as outlined in the Code require only that
there be a certified ballot and that ballots are available to be delivered to voters.

25. The Directive is also clear thal L & A tesling need not be completed prior to the
distribution of mail-in ballots. The Directive specifically contemplales thal ballots will be sent

prior to the completion of L & A testing; it dirccts county boards to test absentee and mail-in
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ballots before 1 & A testing occurs. “Prior to beginning the structured L&A testing, test the printed
ballots that will be issued to voters to confirm that the ballots are accurate and can be read by the
tabulating equipment once they are returned for counting.” Directive at 2.'2 Petitioners do not
atlege — and cannot truthfully allege — that the Board failed to complete this Ballot Acceptance
Testing belore distributing mail-in ballots.

26.  Lest there be any doubt about the meaning of the DOS Directive, the Department
of State has publicly stated that Petitioners” “lawsuit is frivolous” and that “Montgomery County
did everything required before sending its ballots.”!3

27.  There has been no violation of the Pennsylvania Eiection Code or the Dircctive

1ssued by the Department of State. Petitioners’ claim is meritiess.

B. Petitioners Misconstrue the 15-Day Requirenient in the Directive

28.  Undaunted, Petitioners insist that a single sentence from the Directive — which
states that “County election boards must complete the certification [of completion of L & A
testing] at least fifteen ({5) days pricr io every election held in their jurisdiction and must submit
the cetification electionically to the Department of State as prescribed by the Bureau of Eloctions™
— means that county boards must submit the certification at least fifteen days before they distribute

any mail-in ballots.'" Directive at page 1 (emphasis added); see also Complaint Y 23, 39.

12 This is a practice also known as Ballot Acceptance Testing, or BAT, which is also
outlined in guidance from DOS last updated in February of 2024, annexed as Lxhibit B. The
guidance states that testing allows county boards “wo test hal the definilion mapping in your
election management system is efficient and accurate. BAT is strongly recommended as a best
practice. This process should be performed prior to issuing absentee or mail-in ballots to ensure
the ballots arc formatted, defined and mapping votes, correctly. BAT should also occur before
Logic & Accuracy testing. BAT is not a substitute for Logic & Accuracy Testing.” See Exhibit B
at 2 (emphasis added).

13 See Exhibits I and G.

14 At one point in their papers, Petitioners also seem to allege that Respondents have
violated the Election Code by not permitting Petitioners MCRC and Nascimento to observe L &



$0.00. The filer certifies that tnis Jling complies with the provisicns of the Fublic Access Policy of the Unified

ase Records of the Appellate and Trial Courts that regoire fiting confidential information end dozuments differently than nomi-confidenuia, iriormation and documents.

7 PM, Fee

7

o~

Caselt 2024-22251-7 Docketed a! Montgomary County Prothoenoary on 09/30/2024 3:2

Judicial System of Pennsylvania:

Petitioners’ interpretation is not only plainly incorrect, it would lead to absurd results.

29.  Petitioners’ construction of this single sentence is viable only if the word “election,”
as used in this context, means something other than Election Day, which is the most natural reading
of this sentence. If the Directive simply requires counties to certify to the completion of L & A
testing at least 15 days prior to Flection Day, the Complaint cannot allege any legal violation, since
that deadline is far in the future. Although Petitioners do not articulate what precisely they believe
“election” means, they apparently understand it to mean something like “the distribution of ballots
to voters,” so that the Board was required to complete L & A testing at least 15 days prior to
beginning distribution of mail-in ballots.

30.  But nowhere in Petitioner’s Complaint or Memorandum of Law do they make any
arguments - or cite any authority whatsoever — to defend their reading of this sentence, which is
the heart of their case. In fact, Petitioners have plainly misconstrued the Directive.

1. The Department of State Has Publicly Stated that Certification of L&A Testing

Must Be Completed 15 Days Prior to Election Day, Not Prior to Ballot
Distribution

31.  For proofthat Pctitioners have misinterpreted the Directive, e Court need look no
turther than the author of that directive, the Department of State itself. After this lawsuit was filed,
Executive Deputy Secretary of State Mira Baylson publicly explained:

Every county is required — under state law and under the Department of State’s
Directive on Logic and Accuracy Testing {i.e, the Directive on which
Petitioners rely] — to conduct logic and accuracy (L & A) testing on its voting
system before Election Day. The Election Code does not require that L & A
testing be conducted before a county makes mail-in ballots available.

A testing. Since the Complaint itself quotes two separate invitations to observe L & A testing
extended to these Petitioners by Respondent Dean, see supra note 10, Petitioners apparently
mean that these Petitioners were prevented from observing timely 1. & A testing. But the sole
legal authority cited by Petitioners for the proposition that the County’s L & A testing was
untimely is the aforementioned single sentence from the Directive.
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Baylson email, Exhibit F (emphasis added). As DOS’s statement makes clear, its Directive
requires counties to certify completion of L & A testing at least 15 days before Election Day, not
15 days before distributing ballots to voters. Petitioners are therefore in the awkward position of
arguing that they understand better than DOS what DOS meant when it issued the Directive. A
party m this unusual position should be expected to muster substantial arguments to support its

interpretation. Petitioners have offered none.

2. Under Petitioners’ Interpretation, the Directive Would Be Impossible to
Implement.

32, If DOS’s own explanation of what its Directive mear.s was not sufficient to refute
Pelitionets, Pelitioners” inlerpretation also suffers from the flaw of being impossible to implement
consistent with Pennsylvania law. Under the Election Code, counties must distribute ballots before
completion of L & A testing, because the Election Code requires early ballot distribution to
military and oversees voters.

33. Under state law, couriiss are required to begin delivering or mailing absentee
ballots to military and oversees voters “not later than seventy days prior to the day of the election.”
25 P.S. § 3146.5(a). The Flection Code clearly contemplates thal this ballot distribution will occur
prior to L & A testing, since it permits counties to wait until forty days before the election to issue
notice of when L & A testing will occur. See 25 P.S. § 3031.10(d). If Petitioners were correct and
the Directive required countics to complete L & A testing at least 15 days before beginning any
ballot distribution, the Directive would directly conflict with the Election Code, which permits L
& A testing to begin 30 days or more afler ballots are distributed to military and overseas voters.

34.  Moreover, this year, when Election Day is November 5, the deadline for beginning
ballot distribution to military and overseas voters was August 27, 2024, seventy days earlier. Under

Petitioners® theory, counties were therefore required to complete L & A testing by August 12,
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2024, at the latest, fifteen days before beginning to distribute ballots to military and overseas
voters. But since the Pennsylvania Secretary of State certified the ballot for this year’s General
Election on September 16, 2024, see Compl. §27, and L & A testing requires a certified ballot, 3
no county could possibly complete — or even begin — L & A testing by Petitioners’ deadline.

35 Petitioners’ reading of the Directive would render it impossible for any county o
implement. Tor this reason, as well, Pelilioners’ interpretation must be rejected Cf L PaCSs.
§ 1921 (when words of statute “are not explicit,” legislative intent may be ascertained by
considering, infer alia, “[t]he object to be attained” and “[t]he consequences of a particular
interpretation”); id. § 1922 (in ascertaining intent of General Assembly in enactment of stalule,
court should presume “[t]hat the General Assembly does ot intend a result that is absurd,
impossible of execution or unreasonable”).

3. Petitioners’ Interpretation of the Diirective Would Require Depriving Voters of
Mail-In Ballots for an Entire Menth For No Rational Benefit.

36.  Another problem with Petitioners’ construction of the Directive is that it would
deprive voters of the opportunity o receive their mail-in ballots for approximately one month
without any benefit to voters or to the administration of the clection. Detitioners have offered no
reason to believe that DOS intended this irrational outcome.

37.  As discussed earlier, Petitioners appear to conflate two different types of testing
that is performed prior to each election: L & A testing, which is intended to ensure that each and
every ballol scanner to be used on Election Day is functioning property, and Ballot Acceptance

Testing, which is intended to cnsure that that ballot is formatted and laid out properly Ballot

3L & A testing requires testing that each and every machine to be used on Election Day
is capable of processing the ballots that will be used; L & A accordingly cannot begin until the
ballot has been finalized. See, e.g., Exhibit A at page 5 (“Test decks should include all ballot sets
and styles to be used in the election.”)
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Acceptance Testing should be performed prior to the distribution of mail-in ballots, because errors
caught during Ballot Acceptance Testing could require that the ballot be redesigned. But any errors
detected during L & A testing would almost certainly be errors with an individual scanner, which
can be addressed simply by not using that scanner on Elcction Day. Once Ballol Acceplance
Testing is completed and no errors are detected in the ballot’s design, there is no benefit to delaying
the distribution of ballots while each and every ballot scanner is checked, since any errors detected
in that process are very unlikely to require changes to the ballot.

38.  The distinction between these two types of tests is reflected in the Directive itself. !¢
The Directive is structured as a detailed, step-by-step guide to [..& A testing. This description
begins on page 3 ol the Directive, which describes the requiteiiient to provide public notice of L
& A testing and goes on to list steps that must be taken to prepare for L & A tesling. Beloie tiis,
however, on page 2 of the directive, DOS describes a different type of test, conducted “[p]rior to
beginning the structured L & A testing . . . t6 confirm that the ballots are accurate and can be read
by the tabulating equipiment once they are returned for counting.” Directive at 2. This test 1s the
Ballot Acceptance Testing, whiciiis not parl of L & A testing, as evidenced by the fact that the
Directive anticipates that i will be performed before public notice of L & A testing is 1ssucd. See
id. at 2-3.

39.  As the Directive states, it is the Ballot Acceptance Testing, rather than 1. & A
testing, which checks to ensure there are no errors in ballot design. And it is the Ballot Acceptance
Testing, rather than [. & A testing, that should be completed before mail in ballots are distributed.
Because L & A testing is intended to check each individual scanner rather than the ballot design,

and any errors with individual machines detected by [ & A testing are extiemely unlikely to

16 Some of Petitioners’ confusion may derive from the fact that DOS chose to include a
description of Ballot Acceptance Testing in 1ts directive on L & A testing.
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require changes to the ballot, there is no rational benefit to denying voters their mail-in ballots
while L & A testing is conducted. The injunctive relief Petitioners seek in this action would have
the effect of delaying access to mail-in ballots purely for the sake of delaying access to mail-in

ballots. That may well be Petitioners® goal, but it is no basis for invoking the equitable powers of

this Court.

WHEREFORE, the Respondents Montgomery County Board of Commissioners,
Montgomery County Board of Elections, Jamila Winder, Neil Makhija, Thomas DiBello, and
Frank Dean request that this Court sustain their preliminary objections to the complaint and

dismiss this action because the Complaint is legally insufficient.

Respectiully submitted,
MONTGOMERY COUNTY SQLICITOR’S OFFICE

By /s/ John A. Marlait
John A. Marlatt, Esquire
Attorney 1D No. 210141
Joshua C. Wertheier, Esquire
Attorney 1D No. 332923
One Montgomery Plaza, Suite 800
P.O. Box 311
Norristown, PA 19404-0311
(610) 278-3033

Attorney for Defendants/Respondents,
Montgomery County Board of Commissioners,
Montgomery County Board of Elections, Jamila
Winder, Neil Makhija, Thomas DiBello and
Frank Dean.

Dated: Seplember 30, 2024



$0.00. The filer cenifies #at this filing complies with the provisons of the Public Access Policy of the Unified

27 PM Fee
se Recods of the Appeliate and Trial Courts thai requive filing confidential information and cocuments differently than non-confidential information and documents.

Case#t 2024-22251-7 Docketed at Montgorery County Prothonotary on 08/30/2024

Judicial System of Pennsylvania: C

MONTGOMERY COUNTY SOLICITOR’S OFFICE
By: John A. Marlatt, Esquire/210141

By: Joshua C. Wertheimer, Esquire/332923

One Montgomery Plaza, Suite 800

P.0O. Box 311

Norristown, PA 19404-0311

(610) 278-3033

REPUBLICAN NATIONAL COMMITTEE, et al.:
Plaintiffs, :
Vs,

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, et al.,
Defendants.

Attorneys for Defendants

COURT OF COMMON PLEAS
MONTGOMERY COUNTY, PA

Civil Action -- Law
Docket No. 2024-22251

CERTIFICATE OF SERYICE

The undersigned hereby certifies that on this 3%th day of September, 2024, he served a true
g ) y iy

and correct copy of the Defendants’ Preliminary Objections to Plaintiff’s Complaint, via U.S. First

Class Mail, upon Counsel for Plainti(fs ai the following address of record

WAILTER S ZIMOLONG, Lsq.

ZIMOLONG LLC
PO BOX 552

VILLANOVA, PA 19085

JTAMES J S FITZPATRICK 111, Esq.

ZIMOLONG LLC

353 WEST LANCASTER AVENUE, #300

WAYNE, PA 19087

LINDA A KERNS, Esq.
LAW OFFICES OF LINDA A KERNS LLC
1420 TOCUST STREET, #200
PHILADELPHIA, PA 19102

s/ John A. Marlatt
John A. Marlatt, Lisquire
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/ pennsylvania Directive on Logic & Accuracy Testing

DEPARTMENT OF STATE

Directive 1 of 2024

The following directive is issued March 7, 2024, by the Secretary of the Commonwealth
of Pennsylvania pursuant to authority contained in Sections 201 and 1105- A of the
Electlon Code, 25 P.S. §§ 2621, 3031.5.

Background

All counties in Pennsylvania must conduct pre-election logic and accuracy testing (L&A

testing) prior to every election (primary, general, special, or municipal) that is conducted
in their jurisdiction.

L&A testing is a series of pre-election steps intended to ensure ‘hat ballots, scanners,
hallot-marking devices, and all components of a county’s ceriified voting system are
properly configured and in good working order prior to being used in an election. These
steps must include every procedure that counties wlill use In the actual election

L&A testing promotes election integrity by:

1) Providing election officials an opportunity to identify and redress errors in election
definition, baliot format, and layout, including, but not limited to, appropriate
locations for folds on absentee/mail-in ballots, missing races, missing party
identification, misspellings of candidate names, incorrectly worded ballot
questions, and incorrect tatulation.

2) Exposing Inadequate, ircorrect, or faulty election supplies, such as incorrect
paper stock and mernory cards that have not been properly wiped of data and
reformatted.

3) Demonstrating to political parties, candidates, the media, and voters that the
county is prepared for the upcoming election and the voting equipment has been
adequately tested, which promotes confidence in the integrity of Pennsylvania
elections.

Following completion of L&A testing, each county election board shall certify to the
Secretary when they have completed their L&A testing and shall identify the system
configuration for the election. The certification shall be on a form prescribed and
furnished by the Secretary, a copy of which is attached as Appendix A. County election
boards must complete the certification at least fifteen (15) days prior to every elaction
held in their jurisdiction and must submit the certification electronically fo the
Department of State as prescribed by the Bureau of Elections.

Version: 3.0 | 03/2024 Page 1 of 25
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Summary of L&A Testing Goals

+ Verify that all baliots are accurately defined, including

o All necessary contests (races) are properly programmed, including spedial
elections, retention elections, and ballol gueslions.

o Ballot styles are properly mapped to their respective precincts. A “ballot
style” is a ballot's particular array of election contests and candidates,
specific to each election precinct.

o Candidate names are correctly spelled.

o Contests and candidates are displayed in the required order.

o The partics or political bodies of candidates aro properly idenlified.

o Names of all pailies/independent palltizal bodles are correctly spelled.

o Audlo files are present and propeity configured for all candidates and
baliot questions.

» Verify that all votes are aggregated and tabulated correctly, and that all
accompanying hardware is in working order.

+ Verify that all voting systern component configurations meet federal and state
certification standards 2ind conditions.

« Verify that the voting system software/firmware works as expected.

Testing of Absentee and Mail-in Ballots

Prior to beginning the structured L&A testing, test the printed ballots that will be issued
to voters to confirm that the ballots are accurate and can be read by the tabulating
equipment once they are returned for counting. Test these ballots on the equipment that
will be used to centrally count mail ballots. If using a ballot-on-demand (BOD) printer to
print mail ballots, test the functionality of the printer for ali ballot styles.

1) Prepare the ROD printer following the manufacturer's procedures and load the
required ballot definition files o the BOD printer. Print ballots of all ballot styles
and sets that will be printed for election use.

2) If using pre-printed ballots or a mailing house, gather from the print vendor test
ballots for all ballot styles to be used in the election.

Version: 3.0 | 03/2024 Page 2 of 25
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3) Mark ballots of each ballot style and set type (absentee/mail-in) following the
‘tabulation test voting pattern” and scan them using both a central scanner and a
precincl scanner.

4) A good way to test all of the ballots is to create an “all poll" inedia device for the
scanners, which will permit all ballot styles for the election to be scanned.

o) Fold some ballots comparable to the manner in which absentee and mail-in
ballots are received.

6) Scan the ballots on the central scanner following the exact same process that you
will follow on Election Day.

7} Scan the ballots four (4) times on the precinct scanner, each time changing the
direction in which the ballot is inserted into the scaaner. The yoal of his lesl Is lo
cnsure thal all prinled ballots can be read by the tabulator in all orientations

8) Once ballots are tested for absentee and inail-in voting, changes should not be
made o a counly's elecllon deflnltion. !f the election definition is changed after
testing is completed, ballots must be: retested. If the election definition is changed
after the county has distributed any absentee or mail-in ballots, when these
ballots are returned the ballots wiil either need to be hand-counted or a ballot
duplication team will need to fransfer the voter's votes to a ballot that can be
tabulated by the voling euuipmont. Follow the procedure outlined in section
1114-A of the Election Code, 25 P.S. § 3031.14, for creating a true duplicate
copy of a damaged cr defective ballot. When a ballot is duplicated, the county
must maintain bothn the onginal and duplicate ballot and record an identical serial
number on each.

Preparing for Full L&A Testing

Notice and Public Observation

Under Section 1110-A(d) of the Election Code, 25 P.S. § 3031.10(d), no later than forty
(40) days before an election, the county election board must mail a written notice stating
the date, time, and location when L&A testing will begin (o

« the chalrman of each political party recognized to participate in a primary election
within the county; and

* the chair or presiding officer of any citizens’ organization which has registered its
name and address at least fifty (50) days before such election.

Version: 3.0 | 03/2024 Page 3 of 25
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Further, county boards should provide at least forty-eight (48) hours' notice to the public
of the time and place of the test to provide the public an opportunity to attend. The
public nullce.

« may bo placed in a newspaper or legal publication thal has a counlywide
distribution;

« should outline the starting time and location of the testing; and
+ heed not include an ending time for the testing.

The preparation and testing of voting equipment must be open to the public to observe;
however, such members of the public shall not in any mannei ititerfere with the
preparation and testing of the voting equipment unils. To brevent any inlerference by
the public when observing, the county may make reascriable rules and regulations
concerning the conduct of those members of the pubiic who wish to observe. These
ruiles shall not prevent members of the public from iuirly observing and should be
published after public approval hy the elections board subject to 25 P.S. § 2642(f).

Preparing for Testing
in addition to issuing notice, counties should do the following when preparing for L&A
testing:

1) Review the Secretary’s caitification report for the county’s voting system to
ensure that the voting system components are being prepared to meet all
conditions of the rescrt that apply in the county’s upcoming election.

2) Proofread all bailuting materials. The Department recommends using more than
one proofreader and proofreading at multiple stages. Proofread ALL ballot types,
including Election Day ballots, absentee baliots, mail-in ballots, provisional
ballots, bilingual or alternative language ballots, accessible (audio} ballots,
federal ballots, partisan and non-partisan ballots, and emergency ballots.

3) Ensure lhat there are enough multi-partisan teams to conduct the testing. If the
county needs to employ additional staff, the Department recommends employing
precinct officials and not third-party vendor personnel.

4) Ensure a county election official is present to independently verify and attest to
the testing rasults if a vendor will be participating in L&A testing.

5) Ensure the designated location has adequate space fo conduct testing.

Version: 3.0 | 03/2024 Page 4 of 25
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6) Complete an inventory, or manifest, of all devices to be used on Election Day,
including backup equipment not directly assigned to a specific polling place. All
component devices of the voting system must be tested during | &A testing

7} Prepare a task list detailing every aclion to be taken during the testing, following
the instructions in this directive. Testing scenarios should mimic election activities
as much as possible

Preparation of Test Decks and Testing Scenarios
Create a test deck for each ballot style and voting system component. These test ballots
will be used to simulate Election Day activities during the testing process.

Test decks should consist of ballots voted with a pre-determined number of valid votes
for each candidate, retention election, ballot question, and write-in position that appears
on every hallot style that will be used in the upcoming eiection. Counties should
consider the nmany lypes of scenarlos that can occtir auring an election and replicale
them using the test decks to ensure voting system logic and accuracy.

The Department strongly discourages relying solely on automated L&A testing or using
only preprinted ballots provided by vendcrs. Manual entry of votes, using pre-audited
ballots prepared by election officials, is ihe most effective way to identify potential errors
and anomalies.

When preparing test decks, countlies should ensure the followlng:

1) Tesl docks should include ballots printed via all printing oplions — including by
the ballot printing or mail house vendor, from a BOD printer, and ballots
generated from a ballot-marking device (BMD). The goal is to ensure that test
deck ballots are printed under the exact same conditions as live ballots that will
be provided to and voted by the voters.

2) The same paper stock should be used for testing that will be used for the
election.

3) Test decks should include all ballot sots and styles to be used in the election
(including, for example, Election Day ballots, absentee ballots, mail-in ballots,
emergency ballots, provisional baliots, ballot on demand, ballot-marking devices,
accessible ballots, non-partisan ballots, bilingual ballots, and federal ballots).

4) Test decks should encompass scenarlos that Include votes for all candidates,
write-ins, retention elections, ballot questions, and candidates for special
elections that are held concurrent with regularly scheduled elections.
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5) Test decks should include ballots in all languages.
8) Test decks should encompass scenarios including votes for all ballot positions.

Additionally, test decks musl include ballols thal are Intended to fail or trigger equipment
warnings. The goal is to ensure hal lhe voling system components will adequately flag
or reject improperly marked ballots and that such ballots will not affect tabulation.
ltnpropetly marked ballots Include ballots:

« with more votes than allowed for ali contests;
» with more votes than allowed for randomiy selected contests;
» with no votes for any contest;

» voted with ambiguous marks in the targel area for all candidates (if applicable);
and

s from an incorrect ballot set for the same nrecinct.

Tabulation Test Voting Variation

Preparing the test decks includes voting & pre-determined number of valid votes for
each candidate, write-in position, and option on every bailot question and retention
clection fo verify the voting system sccurately tabulales voles. The county should use
Microsoft ['xcel or olhel soflware o document the pre determined votes, calculate the
anticipated results, and compare them to the results produced by the voting system
during lesting.

The Department stronigly recommends preparing test decks such that each choice in
each election contest is given a unique number of votes. Write-in options should
count as a choice, and for ballot questions and retention elections, “Yes"” and “No”
should count as different choices. For example, in an election contest involving three
candidates and a write-in option, one choice should receive one vote, and the other
choices should receive two votes, three votes, and four votes, respectively.

The county also should vary vote patterns across election contests. For example, where
a ballot contains two hailot questions, each with “Yes” and “No” choices, the county

should prepare the test deck such lhal one ballot question receives two "Yes” votes and
one “No” vote, and the other ballot question receives one “Yes” vote and two “No” votes.

[his Is the best tabulating testing pattern that will make it easiest to identify errors or
issues. Alternatively, counties may employ one of the following patterns:
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e Incremental/decremental pattern: For each election contest, the county sets the
highest vote total any choice may receive and then assigns votes to the
remaining choices in that conlest in an increasing or decreasing pattern For
example, in ah election conlesl Involving five candidales and a wrile-Il oplion,
the county could set the highest vote total at three and give the first choice three
votes, and the other choices two votes, one vote, three votes, two votes, and one
vote, respectively. This pattern should then be varied across election contests, so
that results for contests with similar choices can easily be distinguished.

+ Alternating pattern: For each election contest, the county sets the highest vote
total any choice may receive and then assigns votes fo the remaining choices in
that contest in an alternating pattern. For example, in an election contest
Involving five candidates and a write-in option, the county could set the highest
vote fotal at two and give the first choice two voies, and the other choices one
vote, two votes, one vole, two voles, and onc vote, respectively. this pattern
should then be varied across election coniests, so that results for contests with
similat chioices can easlly be distingulshed.

The counly must not prepare test decks such that each choice in an election contest
receives only a single vote, or all choires are not voted for at least once. If the
anticipated result is the same for each choice in an election contest, or for each
election contest with similar choices, the county may be tinable to confirm that
the voting system is accuralely tabulating votes.

The county must repeat th= same pattern when preparing test decks for each ballot set,
as applicable.

Preparation of Media Device

Before data for an election can be placed on any memory card for an optical scan
tabulator, central count scanner, or ballot-marking device, the data contained on the
memory card from any previous election must be removed under the guidelines of the
relevant voting system. Ensure that the media device has been fully formatted before
using it for L&A testing.

1} Inspect all media devices and ensure that they arc formalled, labeled, and
numbered appropriately.

2) Label lhe media device with the name of the poll (e.g., precinct name, absenlee,
tnail-ing provislonal). i is a best practice to make the marking and labelling as
evident as possible. For example, write the precinct name/number and device
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name clearly. As a best practice, use different colored labels for primary and
redundant (back-up) media devices.

3} Download the election information lo lhe media devices according to the voting
system manufacturer's instructions.

4) Create a media device for each precinct scanner or central scanner that will be
uscd in the election.

Preparation of Voting Equipment
L&A testing must include testing every hardware component of the voting system,
regardless of whether it will be deployed to a precinct or retained at the warehouse as a

backup. Below is a list of items to be tested or verified during L&A testing for an
election:

1
i

Ballot-marking devices

Precinct scanners

4
5

)
)
3) Central count scanners
) Connected printers

) Connected peripherals for ADA voting equipment
Prior to the lesting, petform Lhe following checks:

1) Inspect the physical condition of the equipment and locks and sealing
mechanisms to ensure they are Intact.

2) Power on the devices and validate that the certified software/firmware is
installed.

3) Check the batteries in voting systems that use balleties as either the primary
power source, or as backup to the primary power source.

4) Implement a process to ensure that all batteries are fully charged for Election
Day.

5) Check the scanner heads on all precinct scanners.
6) Check the calibiation of scanners.

7) Verify the calibration of any ballot-marking device screens and replace or repair
as heeded.
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8) Verify the date and time settings on all voting systems.
9) Verify that all media devices are "zeroced out.”

10) Verify that each device is labelled with its assigned precincl ol polling place
where it will be deployed and is accuralely lisled on your county's Inventory or
manifest list.

Conducting L&A Testing

All components being used for the election, including all ballot styles, precinct scanners,
central count scanners, accessible devices, and any backup equipment being used,
must be part of the L&A testing.

Administrative Steps

As described above in section 3.1, the county board of slections may establish
reasonable rules and regulations for public observaiiun of L&A testing. The board must
also be available during the first day of preparation, at the beginning of the day or for
the first hour of public observation, to explain the process and respond to questions.
The following practices must be observed:

1) Administer an oath to those perscns conducting the L&A tests who are not
permanent elections staff.

2) Lslablisly anh area whete itie public can observe the process.
3) Allow only election siticials and those conducting tests into the testing area.
4) Prohibit the phatocopying of any testing reports or other materials.

5) Prohibit photographic and audio equipment, including cellphone cameras, from
being used to record security seals or serial numbers. While the news media may
report on the testing process, counties must ensure that securily seals, serial
numbers, locks, and other details concerning security measures are not recorded
or displayed.

Ballot-Marking Device Testing

The lunclionalily and accutacy of ballol-marking devices (BMDs) must be included In
any pre-election testing protocols. A test deck mmusl be created using a BMD based on
the guidelines outlined in the "Preparation of Test Decks and Testing Scenarios” in this
document. Once the BMD test deck is created, the ballots must be tested on a related
scanner. [t is also necessary to test the various devices available to voters with
disabilities for use on Election Day, including audio voting features, tactile discernible
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controls, and pneumatic switch attachments which can be operated orally or by vacuum
pressure (AKA sip-and-puff devices).

Ballot-Marking Device Setup and Preparalion
1) Set cach voting system to be tested to “election rmode” 1ather than “test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test

50.00. The filar cetifies tha: this filing complies with the provisicns of the Public Access FPolicy of the Unified

ling confidential informanicn and docuements differently than non-confidental mformation and documents.

cases suggested in the “Tabulation Tesl Voling Variation” sectlon of this
document. Print any “open polls” or zero tape report that can be printed from the
BMD, and confirm that the expected contest order on the zero tape matches the
contest order on the test ballots.

Perform alt the actions that would take place on Electicih Day. The goal is to test
all actions as they would occur on Election Day.

["or each ballot style, mark and ptinl ballots feliswing the tabulation test voting
variation on at least one BMD.

a. Use touchscreen, audlo ballot, Audic: [actile Interface (ATI) controller and any
other assistive devices provided oy the manufacturer.

b. Use ballots in all languages used on Election Day.

t. Use all the accesslble feztures provided for the ballot: font, contrast, audio-
only mode, ele.

d. After prinling each ballot, review the ballots produced by the BMD to ensure
the printed balivts match the choices that were made on the BMD screen.
Review the printed ballot to ensure that the contests are listed in the correct
order; all the races, including retentions, show the candidate names; and
ballot questions are identifiable. The printed ballot must allow the confirmation
of each choice that was made on the BMD screen.

County election boards must test and prepare any BMDs intended to be used as
backup devices. Since it is hard to predict where the device might be used, the
best approach is to test at least two random ballot styles.

[est Closing Procedures
1) Perform end-of-day polling place activities as would be performed on Election

Day.

2) Perform a review of marked and printed ballots to ensure that ballots are marked

accurately as required by the test voting variations.

Version: 3.0 | 03/2024 Page 10 of 25 TLP:CLEAR

Casett 2024-22251-7 Docketed at Montgomery Ccunly Prothorotary on 09/30/2024 3:27 PIE, Fee

Judicial System of Pennsylvarnia: Case Recards of the Appeifate and Trial Courts that reguire fi




2 PulNic Access Policy of the Unified

30.00. The filer certifizs het this filing complies with the pravisions cf't

Judicial System of Pennsylveniz. Zese Recards of the Appellate and Trial Couts tha! require filing confidential infarmaron and Zocumenis differently than aon-corfigential information and documents.

Case# 2024-22251-7 Dacketed af Monigomery County Prothonotary on 09/30r2024 3:27 PM, Fee

pennsylvania Directive on Logic & Accuracy Testing
7 DEPARTMENT OF STATE

3) Gather prepared ballots for scanning.

4) After confirming that the marked ballots scan and gencrate cxpected results,
prepale lhe machines for Election Day:

a.
b.
C.

d.

Clear the data generaled during lesling.
Cneure that the dovice has all supplies for printing ballots on Clection Day.
Lock and seal the devices.

Shut the machines down.

5) Review the seals and locks once again and document ihe validation. The best
practice is to have one person prepate the inachine and Lhen have one o lwo
leviewets review the seals and locks.

6) Any discrepancies noted during the L&A testing must be evaluated in detail to
identify the root calse of the problem.

7) M the problem is isolated to a specific machine, that machine must be marked and
must not be used on Election Dav.

8) Explain clearly to observers If any discrepancies are noted to ensure that
everyone present completely understands the process and conclusions.

Precinct Scanners

Once a test desk and expacted results have been validated, test decks are scanned by
a bipartisan team of election officials or voting system operators on each voting system
for which the ballot style is used. This test is used to check the accuracy of the ballot
coding, the ability of the tabulators to accurately record votes marked on the ballots, and
the ability of tabulators to accurately tally votes from all scanned ballots. Every scanner
that will be used in the election must be tested.

Precinct Scanner Setup and Preparation
1) Set each device to be tested to “election mode” rather than “test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test
cases suggested in the “tabulation test voting variation” section of this document.

3) Load each precinet scanner with the pre-labeled memory cards specific to each
Eleclion Day precinct.
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4} Perform all the actions that would take place on Election Day. The goal is to test
all actions as they would happen on Election Day.

5) Ensure that the precinct scanner is set for the correct election.

6) Open the polls and validate the accuracy of the information displayed on the
screens and public counters.

7) Print zero reports and validate the reports. Check the date and time, precinct
polling place details, election, and that contest totals are zero.

8) Once the polls are “open” and a zero tape is generated, the bipartisan team
should sign the zero tape to identify the officials participating in the test for each
precinct scanner.

Test Deck Scanning

1) The bipartisan team must then begin scanning the ballots on eacl voling sysletn
for which the given ballot style is valid.

2) The team should follow the ballot instructions while marking and processing
ballots to ensure that the instructions are clear.

3) Scan ballots in all orientations; alternating between all four possible orientations.

4) The testing staff should scan at least one ballot using any feature intended to
provide voting system access for persons with disabilities. They should also scan
at least one ballot using cach required language. While one team member scans
ballots, the other team member should monitor the equipment to ensure that the
scanner and baiiot counter are functioning properly.

5) The team must review and confirm that all configured error messages display
properly.

6) Once all ballots from the test deck have been scanned into an individual machine,
the team must “close” the polls and run a totals report.

7) The team should compare the results reported by the voting system to the
expected results, confirm the accuracy of or discrepancies in the 1esulls, and
determine if the system has passed or failed the test. Any discrepancies
indicaling a failure must be investigated, resolved, and the system must then be
re-tested.

Version: 3.0 | 03/2024 Page 12 of 25




filer ceriifies What this filing complies with the provisicns of tha Public Access Policy of the Unified

fidendial infermaton and cocuments differently than non-confidential information and documents.

£0.00. The

227 PM Fee

Judiclal System of Pennsylvania. Case Recards of the Appellate and Trial Courts tnai requir filing con

Case# 2024-22251-7 Dockeled at Montgomery Co.nty Prothonatary on 08/30/2024

pennsylvania Directive on Logic & Accuracy Testing

4 DEPARTMENT OF STATE

8) If a test deck is run and the pre-determined vote count is different than the voting
system's tabulated results, the test team should document the problem, and then
compare the unique voting variation (test plan) with the test deck pattern to
ensure that the test deck was made correctly and that ail baliots were scanned

9) Any corrections to the test deck itself, or to the casting of the test deck, should be
made, and the lesl deck should be 1e-tun unlil lwo etrol-fice lest resulls are
produced. If the tested voting system fails to produce two error-free results, the
system should not be used in any election until the problem is resolved and a
new round of pre-election testing is successfully completed.

10) The pre-election test results reports should be signed by the test team and
placed in socure storage for any record retention pariods the jurisdiclion inay
require. After all voting systems for which each bailol style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit trails and log sheets.

11) The test should be documented by the iesting team on a log created specifically
for this purpose. The log shall include:

a. The date the test was execuied,
b. The names of the persois who performed the test and recorded the results,
c. The serial number of the machine on which the test was executed,

d. The machine’s tiotective counter number as it appeared both at the beginning
and conclusion of testing,

e. The name or description of the test performed,
f.  The version number of the software tested,

g. The test result — either “pass” if the results match the expected results exactly,
or “fail” if there Is even one discrepancy.

12) Jurisdictions must test and prepare any scanning devices intended to be used
as backup devices. Since il is hard to predict wheie lhe device could be used, the
best approach is to test two random ballot styles.

Test Closing Procedures
1) Perform end-of-day polling place activities as would be performed on Election
Day.
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2) Gather media including redundant (back-up) media if applicable, with results,
upload to the election management system, and generate the consolidated result
reports. It is a good practice to use redundanl media on Election Day whenever
possible. Ensure that the redundant media is also included in testing.

3) Document testing results as you would the official results.
4) Retain and seal all pre-election tesling materials,
5) Prepare machines for Election Day use:

. Clear totals.

a
b. Clear the results on the tabulator.

o

Insert new prinling lapes.
d. Lock and seal the devices.
e. Shut the machine down.

6) Review the seals and locks once again and document the validation. The best
practice is to have one person precare the machine and then have one or two
reviewers review lhe seals and locks.

Any discrepancies noted during the L&A testing must be evaluated in detail to identify
the root cause of the problem.

1) If the problem is isalated to a specific machine, that machine must be marked and
must not be used on Election Day.

2) Explain clearly to observers if any discrepancies are noted.

Central Count Scanners
Test central scanners used at the election office. Jurisdictions using precinct and central

scanners can re-scan the ballots used for precinct scanner testing on central scanners
to test the central scanners.

Cenlral Count Scanner Setup and Preparation
1) Set each voting machine to be tested to “election mode” rather than “test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test
cases suggested in the “tabulation test voting variation” section of this document.
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3) Load each central scanner with the pre-labeled memory cards and prepare them
for scanning as you would on Election Day.

the FPublic Access Folicy of the Unified

f information and documents.
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4) Perfonn all the aclions that would happen at the beginning of the central scanner
use on election night.

a. Be sure the tabulator is set for the correct election,

b. Open the polls and validate the accuracy of the information displayed on the
screens.

c. Print zero reports and validate the reports, including checking the date and
time, precinct polling place details, election, and thai contest totals are zero.

5) Once the polls are “open” and a zero report is generated, the hipartisan team
should validate and confirm that all contests and candidates have zero votes
recordod for each central scanner.

Test Deck Scanning
1) The bipartisan team must then begin scanning the ballots on each central
scanner in exactly the same mann=at as on Election Day.
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4) Once all ballots from the test deck have been scanned into an individual machine,
the team must “close” the polls and run a totals report.

5) The team should compare the results reported by the voting system to the
expected resulls, confirm the accuracy of or discrepancies in the results, and
determine if the system has passed or failed the test. Any discrepancies
indicating a failure must be investigated, resolved, and the system must then be
re-tested.

6) If a test dock is run and the pre-delermined vote count is different than the voling
system's tabulated results, the test team should document the problem, and then
comparo the unique voting variation (test plan) with the test deck pattern to
ensuie thal the lesl deck was made correctly and that all ballots were scanned.
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7) Any corrections to the test deck itself, or to the casting of the test deck, should be
made, and the test deck should be re-run until two error-free test results are
produced. If the tested voting system fails to produce two error-free results, the
system should not be used in any election unlll he problem Is resolved and a
new round of pre-eleclion lesting is successfully completed.

8) The pre-glection test results reputts should be signed by the test team and placed
in secure storage for any record retention periods the jurisdiction may require.
After all voting systems for which a particular ballot style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit trails and log sheets.

9) The test should be documented by the testing tearr: oit a loy crealed specllically
for this purpuse. The log shall Include, but is not limited to:

a. Tho date the test was executed,
b the names of the persons who perfoiimed the test and recorded the rosults,
c. The serial number of the machiné on which the test was executed,

d. The machine’s protective counter number as it appeared both at the beginning
and conclusion of testing,

e The name or descripticn of the test performed,
f.  The version number of the software under test,

g. The test resilt — either “pass” if the results match the expected results exactly,
or “fail” if there is even one discrepancy.

Test Closing Procedures
1) Perform the end-of-central scanning activities as on Election Day.

2) Gather media, including redundant (back-up) media if applicable, with results,
upload to the election management system, and generate consolidated result
reports. It is a good practice to use redundant media on Election Day whenever
possible. Cnsure that the redundant media is also included in tesling.

3) Document the testing results as you would the official results.
4} Retamn and seal all pre election testing materials.

5) Prepare machines for Election Day use:

Version: 3.0 | 03/2024 Page 16 of 25




$0.00. The filer cenifies kst this filmg complies with the provisfons of the Public Access Folicy of the Unified

filing confidential infarmation ard Jacuments differently than non-cordicential information and documnents.

2024 3:27 P\, Fee

Gase#t 2024-22251-7 Docketed et Monfgome-y Counly Frothonotary on 09/30, i
Judicial System of Pennsylvania: Case Recards of the Appeliate and Trial Courts that require

pennsylvania Directive on Logic & Accuracy Testing
DEPARTMENT OF STATE

a. Clear totals.
b. Clear the results on the labulator.
c. Insetl new printing tapes.
d. Shut the machine down.
e. Lock and seal the devices.
6) Review the seals and locks once again and document the validation.

Any discrepancies noted during the L&A testing must be evaluated in detail to identify
the root cause of the problem. If the problem is isolated to & cueciflic machine, that
machine inusl be inatked and must notbe used on Election Day.

1) Explain clearly lo vbselvels If any discrepancies are noled lo ensure that
everyone present completely uinderstands the process and conclusion.

2) Ensure that there is a mix of all lypes cf ballots used by the jurisdiction for the
election.

Hybrid Ballot-Marking Device

Hybrid devices must be tested for boih the ballot-marking device functionality and the
scanning and tabulation functionztity. Counties using hybrid devices must follow the
below guidelines for performing L&A lesling.

Hybrid Ballot-Marking Device Setup and Preparation
1) Set each voting machine to be tested to "election mode” rather than "test mode.”

2) Review and confirm that the prepared test decks contain all the applicable test
cases suggested in the “tabulation test voting variation” section of this document.

3) Load each device with the pre-labeled memory cards specific to each Election
Day precinct.

4) Perform all the actions that would take place on Election Day. The goal is to test
all actions as thoy would happen on Llection Day.

5) Be sure the tabulator is set for the correct election.

6) Open the polls and validate the accuracy of the content displayed on screens and
public counters.
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7) Print zero reports and validate the reports. Check the date and time, precinct
polling place details, election, and that contest totals are zero.

8) Once the polls are "open” and a zero tape is generated, the bipartisan team

should sign the zero tape to identify the officials participating in the test for each
precinct scanner.

Test Deck Marking and Scanning

1) The bipartisan team must then begin marking and scanning the ballots on each
voting system for which a given ballot style is valid.

2) The team should follow the ballot instructions while marking and processing
ballots to ensure that the instructions are clear.

3) The lesling should Include marking of at least one ballot using any feature
Inlended to provide voting system access for barsons with disabilities. While one
team member is marking and casting ballols, the olhier learn menbel should
monitor the equipment to ensure that it Is functioning properly.

4) After printing each ballot, review the tallots produced by the BMD to ensure the
printed ballots match the choices that were made on the BMD screen. Review
the printed ballot to ensure that the contesls are lisled in the correct order; all the
races, including retention races, show the candidate names; and ballot questions
are ldentiflable before casiing the ballot.

(811
—

The tearn must review and confirm that all configured error messages display
properly.

6) Once all ballots from the test deck have been voted into an individual machine,
the team must “close” the polls and run a totals report.

7) The team should compare the results reported by the voting system to the
expected results, confirm the accuracy of and any discrepancies in the results,
and determine if the system has passed or failed the test. Any discrepancies
indicating a failure must be investigated, resolved, and the system must then be
re-tested.

8) If a test deck is run and the pre-determined vote count is different than the voting
system'’s tabulated results, the test team should document the problem, and then
compare the unique voting variation (lesl plan) with the test deck pattern to
ensure that the test deck was made correctly and that all ballots were scanned.
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9) Any corrections to the test deck itself, or to the casting of the test deck, should be
made and the test deck should be re-run until two error-free test results are
produced. If the tested voting system fails to produce two error-free results, the
system should not be used in any election until the problein is 1esolved and a
new round of pre-electlon testing Is successfully compleled.

10) The pre-election test results reports should be signed by the test team and
placed in secure storage for any record retention periods the jurisdiction may
require. After all voting systems for which a given ballot style is valid have been
tested, the test deck should be similarly stored with all corresponding reports,
audit frails and log sheets.

11} The test should be documented by the lesling leam on a log created speclfically
for this purpose. The log shall include, but is not limited to:

a. The date the test was executed,
b The names of the persons who perfoinied the test and recorded the resuilts,
¢. The serial number of the machina on which the test was executed,

d. The machine’s protective counter number as it appeared both at the beginning
and conclusion of testing,

e. The name or descripiion of lhe lest performed,
f. The version number of the software under test,

g. The test result ~ either “pass” if the results match the expected results exactly
or “fail” if there is even one discrepancy.

12) Jurisdictions must test and prepare any hybrid devices intended to be used as
backup devices. Since it is hard to predict where the device could be used, lhe
best approach is to test two random ballot styles. Scan ballots following the
tabulation test voting pattern.

Test Closing Proceduies
1) Perform the end-of-day polling place aclivilles as on Eleclion Day.

2) Gather media (including redundant media if applicable) with results, upload to
the election managemmenl syslein and yenerale consolldaled result reports. [t is a
good practice to use redundant media on Election Day whenever possible.
Ensure that the redundant media is also included in testing.
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3) Document testing results as you would the official results.
4) Retain and seal all pre-election testing materials
§) Prepare the machines for Election Day use:

a. Clear totals.

b. Clear the results on the tabulator.

¢. Insert new printing tapes.

d. Shut the machines down.

e. Lock and seal the devices.

6) Review the seals and locks once agaln and doo rment the validation. The best
praclice Is lo have one person prepare the machine and then have one or two
reviewers review the seals and locks.

Any discrepancies noted during the L&A testing must be evaluated in detail to identify
the root cause of the problem.

1) If the problem is isolated to a specific machine, that machine must be marked and
must not be used on Election Day.

2) [xplain clearly to observers if any discrepancies ale noled Lo ensure that
everyone present completely understands the process and conclusion.

3) Ensure that there is a mix of all types of ballots used by the jurisdiction for the
election.

Vote Tabulation Software Check

Test the result tabulation software by loading and generating summary reports of all test
votes.

1) Gather all the medla used for vote capture from precinct scanners/hybrid devices
and central scanners (including redundant media if applicable) will resulls,
upload to lhe eleclion management system, generate the consolidated resuit
reports, and compare them fo the expected results.

2} ltis a good practice to use redundant media on Election Day whenever possible.
Ensure thatthe redundant media is also included in testing. Document testing
results as you would the official results.
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3) Check the audit log or cast vote records associated with individual ballots of
every unigue ballot design to confirm that functionality of each contest and
candidate is correct This can also be done by sending the ballots to adjudication
and reviewing them there.

Election Night Reporting (ENR)

1) Generate the ENR flles for reporting to the Deparlment of State and publlshing to
your county’s website.

2) Ensure that the counting groups on the reports are configured in accordance with
the Pennsylvania Election Results Reporting and Ballot Definition Directive.

3) Ensure that contests are listed in the correct order, candidate names are spelied
correctly, and the report segiments are correct on each report typs. For example,
ensure thal a precincl level 1epoll Is showing e resulls o each precingt
accurately.

4) Test the ENR file submission process and, if the timeline lor lesting e
Department of State ENR does not align with the county L&A testing timeline,
safely store the extract files for use during the assigned testing window. Counties
must submit multiple files during the ENR file submission testing to ensure that
all the candidates’ vote totals by reporting group and turnout information are
validated on the Department of State website.

Eloctronic Poll Books (EP3s)

The county board of elections must test EPBs being used at the polling place as part of
the L&A testing.

1) Load the required voter data onto the EPBs and ensure that the configuration
meets the approval conditions from the Secretary of the Commonwealth.

2) Ensure the accuracy of the voter data on each device.
3) Testall Election Day check-in activity workflows on all the devices.
4) Print any reports as you would do on election night and validate the results.

5) Testany check-in activity workflows that would take place on Election Day — e.g.,
regular check-in, ID verification, absentee/mail-in voter, provisional voter, etc.

6) Test the ballot-spoiling procedures if the EPB is being used to track the number
of ballots spoiled.
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7) Test the connectivity between two devices assigned to a polling place and ensure
that check-in data is synced between the devices.

8) Prepare electronic poll books for Election Day use:
a. Clear test data.
b Lock and seal the devices.

9) Review the seals and locks once again and document the validation. The best
practice is to have one person prepare the machine and then have one or two
reviewers review the seals and locks.

Post-Election Verification Testing for Central Tabulation zquipment
1) Central tabulation equipment requires additional post-election verification testing
priol lo finalizing the eleclion resulls Al the ceniclusion of the central tabulation of
ballots and prior to the completion of the official canvass, the central scanner(s)
must pass the same test using the same resl deck(s) used during the pre-election
testing.

2) To ensure that test deck ballots are not inadvertently intermingled with election
ballots, L&A testing ballots must be labeled, bundled together, and kept
separately from other election records. Counties can follow the best practice of
labeling the | &A ballots with uppiopiigte nolalion on each ballot while marking
contests (ol lesling. For example, write “LA1" on the first L&A ballot in an area
nol Interfering with the barcode.

Maintaining L&A Testing Results

All documentation, test decks, and any test data including, but not limited to, copies of
ballot programming used for required maintenance tests, shall be maintained in secure
locked storage In accordance with the requisite records retention schedule. Gather all
reports and ballots as you would for official elections and file them along with the test
deck used. Note any corrections and explanations and retain and seal all artifacts from
pre-eleclion testing.

I'he Department recommends maintaining a file for the life cycle of each voting machine
component, starting with acceptance testing when you purchase the equipment.
Document important events that take place during the voting machins life cycle
including, but not limited to, acceptance testing, trusted build validation, upgrade
acceptance testing, each election L&A testing, and election use. The document must
provide a complete history of the voting machine components.
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
CERTIFICATION OF LOGIC AND ACCURACY TESTING

County name:

Nuinber of precincls parlicipating in election:
Voting system vendor:
Voting system name and version:
Primary system configuration: O hand-marked paper ballots

I do hereby certify that County has completed pre-election logic and accuracy
testing for all its electronic voting system components pursuant to the Directive on Logic and
Accuracy Testing on (date) .

Election date:

U ballot-marking devices

During the test process, a predetermined test deck was prepared, and hallots were marked and
tabulated. The results reported by the voting system matched the expected results, and the

*at this filing complies with the provisions cf the FPublic Access Policy of the Unified

-
S

$0.00. "he filer cerife

Judicial System of Pennsylvania: Case Records of the Appeflale and Trial Courts that require filing confideniial informatior and dacuments differently than mon-con‘dential ‘rformation and documents.

Case# 2024-22251-7 Docketed at Montgormery County Prothonatary on 09/30/2024 2:27 FM, Fee

testing included all equipment to be used for the election, including backup devices.

testing included the following.

Test Deck lest pattarn used in the test deck: Yes O
s [he test deck included ahsentee, mail-in, Recommended (unique totais) O No [
Election Day, and provisional ballots (ballot | Incremental/Decremental [J
sels) for each precinct (ballot styles). i Alternating I3
¢  The test deck included ballots produced on
all vendor and county BUD printers ang
BMDs.
Notica ) Notice was sent to the chairiman of ach Yes [3
*  The county board timely notified the chair | recognized political party on No O
of each recognized politica! party.
¢ The county board tirn(.;!;notified each Notice was sent to the chair or presiding Yes O
registered citizens’ organization. officer of each registered citizens’ Ne [
organization on N/A O
e The county board provided at least 48 The county board provided public notice Yes []
hours’ notice to the public. Gn No []
Ballot-Marking Devices (BMDs) and Backup BMDs | Standard BMDs [ Yes O
e FEach BMD was tested to ensure Hybrid BMDs [] No O
functionality for each feature. # of BMDs to be deployed:
*  Printed ballots matched candidate
seleclions on screen. #of BMDs tested:
+  Ballots created by BMD were included in # of backup BMDs in reserve:
the test deck to enable testing of precinct # of Dackup BMDs tested:
scanners.
e Hybrid BMDs accurately tabulated results,
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Precinct Scanners and Backup Scanners # of scanners to be deployed: Yes [J
*  Test deck was scanned into each precinct No [
scanner that will be deployed. #ofscannerstested: N/A [
»  Ballots were accepted and rejected # of backup scanners in reserve:
appropriately. # of backup scanners tested:
s Ballots produced the expected results.
Central Count Scanners and Backup Scanners # of scanners to be deployed: Yes L]
¢ Test deck was scanned inte each Central No [}
Count Scanner that will be used. # of scanners tested:
e Ballots were accepted and rejected # of backup scanners in reserve:
approprialely # of backup scanners tested:
*  Ballots produced the expected results.
Signature of Chief Clerk Name of Chief Clerk Date

or Authorized Representative or Authorized Represeantative
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Case# 2024-22251-7 Docketed at Montgomery

pennsylvania

DEPARTMENT OF STATE

Department of State
Election Administration Resource
Ballot Building and Ballot Acceptance Testing (BAT)

DISCLAIMER: This Eleclion Adimtinistratlon Resource {“EAR”) Is offered as tor general
informational and educational purposes only.

By providing this FAR to counties, the Department of Stale dowes not Intend the materlal hereln to
serve as legal advice. Nothing in this EAR is intended to repiace the professional advice from their
county solicitor, who is designated as counsel to the county board of elections pursuant to
Section 306 of the Pennsylvania Election Code (25 P.S. § 2646). Counties reading this EAR should
contact their county solicitor to obtain advice with respect to any particular legal matter. Only
your legal counsel can provide assurances that the information contained herein - and your
interpretation of it - is applicable or appropriate to your particular situation.

Background

Under the Pennsylvania Election Code courties are responslble for accurately
printing and securely storing all ballots.!

This EAR is designed to assist Pennsylvania County Election Officials as they create
their ballots, program their voting equipinent, and test both the ballots and voting
equipment. This CAR references sizstutory provisions whete relevant, and supplements
those references with additiona! information and best practices to assist counties in
preparing their ballots, such as those factors that each county needs to consider when
making decisions regardirg their ballots.

Important Resources
You may need the following when making your ballot;

» Pennsylvania Election Code, Act of June 3,1937 (P.L. 1333, No. 320) (as amended)
(the “Election Code”) (found at 25 P.S. § 2600 et seq.)
» Official Department of State Guidance & Directives? A non-exhaustive list of the
most relevant documents include:
o Election Results Reporting and Ballot Definition Directive

o Directive Concerning the Form of Absentee and Mall-In Ballot Materials

! Sections 1001, 1009 and 1011 of the Election Code, 25 P.S. §§ 2961, 2969, 2971,
2 hitps://www.dos.pa.gov/VotingElections/OtherServicesEvents/Pages/Election-Directive-and-
Guidance.aspx.
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o Directive on Logic & Accuracy Testing

» Secretary's Certification of Offices to be Elected at the Primary pursuant to Section
902 of the Election Code?

» Secretary's official candidate list pursuant to Section 916 of the Election Code*

* The Department's ballot proofing materials and checklist for your specific election.

Laying a Solid Foundation

Counties are responsible for knowing which congressional, senatorial and legislative
districts are within their boundaries and how those districts align with their precincts.

Spreadsheet of Offices Encompassing Each Voting District

White many aspects of ballot building are deadline driven, county staff can create tools
to assist with ballot building in advance. A spreadsheet or list noting, for each precinct,
the congressional district, state senatorial district, state legis!ative district, and
municipality in which the precinct is located can be parlicuiarly valuable. 1t Is also helpful
to include the precinet code, municipality district (if so divided), scliool districl and
magistenal district judge district on lhis spreadslieet

» Keep in mind that the document will need to be updaled whenever 1edisticling
occurs,

» In most instances, voters in an electioi: district/precinct will all vote for the same
offices. Some countics have precinets that cross congressional, senatorial or
legislative district lines, which means that not all of the residents in that precinct vote
for the same district offices Ve refer to those as “split precincts.”

* You can reference the maps on vote.pu.gov/pages/pennsylvania-redistricting.aspx.
or pull the Precinct Sglit Listing report from SURE to help you build this list.

Itis also helpful to keep a listing of elected offices, term length, and election year so that
you have a starting point, especially in municipal election years. Your county parties are
required to send their bylaws each year, which will help you determine how many
committee positions should appear on the Primary ballot in even-numbered election
years.

Different Ballot Types and Amounts Required for Testing

There are few different kinds of ballots that need to be made for each election. These
include differences based on "ballot sct” (how the ballot is voted or cast) and “ballot
style” (what offices are included in each ballot).

3 Section 902 of the Election Code, 25 P.S. § 2862.
4 Section 916 of the Election Code, 25 P.S. § 2876.
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Ballot Sets

The term “ballot set” refers to the modality of voting: Absentee, Mail-In, In Person
(Election Day), or Provisional.

The different ballot sets must be clearly labeled and contain distinct features to ensure
that your Election Management System can properly differentiate between the different
ballot sets. These features also ensure that scanners can be set up to accept single
types of ballots. This enables counties to perform post-glection reconciliation.

For example, scanners deployed at a polling location should not be able to accept
absentee, mail-in or provisional ballols because those ballol sels are not to be tabulated
at the precinct.

Ballot Style
The term “pallot style” refers to the same grouping of candidates for a particular
precinct’s ballot. Each ballot should have the precinct clearly icientified at the top, and

the Pennsylvania Election Code shows the form of the baliot for both the primary and
geneial aloctions.®

Factors impacting the number of ballot styles:

* Ina General Election, at minimum, you will iiave the same number of ballot styles as
you have precincts in your county.

» Ina Primary Election, at minimum v will have double the number of ballot styles
as you have precincls: A ballot stvle for each party which nominates candidates at
primaries (generally, Democrai and Republican).

» The lotal number of ballot styles should account for ballots translated in other
languages.

* If you have ballot quostions/referenda or a special election on the same day as a
primary, you will need a separate ballot style for non-partisan voters (i.e., voters who
are not registered as D or R) that includes these races.

» Split precincts may necessitate creating additional styles.

e If your county prints ballots for federal voters, that is an additional ballot style to
account for.

Combine the list of precincts and districts with the list of offices that need to appear on
the ballot. This will give you the frameworlk for your ballots and make it easier to build or
proof them once the candidate list Is finalized.

® See Sections 1002 and 1003 of the Election Code, 25 P.S. §§ 2062-2963.
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Determining What Offices or Questions Need to Go on The Ballot
Offices to Be Elected

Generally, offices are determined by terms ending at the end of that calendar year or
ending in January of the following year.

There are instances where partial lenns ale 1equired lo appear on the ballol,

Alisting of the offices (he Department of State manages can be found In the Appendix
of lhis guide. In brlef:

* Durlng even-numbered years, when federal offices are on the ballot, the
Department of State will provide all of the necessary information for Federal and
Statewide offices.

o In Presidential Election years, this includes partisan delegates and
electors.

o In Gubernatorial Election years, partisan commiitee people are on the
primary ballot. The state manages state-levei commillee offices and the
county manages county-level. The terms of offices are outlined in the
bylaws of the state or county party committee.

 During odd numbered years, when municinal offices are on the ballot ("Municipal
Election years”), the Department of Staie oversees elections for only a few state-
level offices. The majority of offices o the ballot are municipal and county-level
and their elections are overseen ¢y the county.

These offices are discussed further below.

Federal Offices
The listing for nationwice or federal offices will be furnished by the Pennsylvania

Department of State. These offices must appear on the ballots distributed to voters with
Federal Voting status.

Offices include:

» President of the United States
¢ United States Senator
» Representative in Congress (by district)

“Statewide” or “State-level” Offices
The listing for statewide and state-level offices also come from the PA Department of
State and are distributed after the casting of lots for ballot position.
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Offices include:

+ Governor

s Lieutenant Governor

» Attorney General

» Auditor General

s State Treasurer

» Senator in the General Assembly (by district)

* Representative in the General Assembly (by district)
» Justice of the Pennsylvania Supreme Court

» Judge of the Pennsylvania Superior Court

» Judge of the Pennsylvania Commonwealth Court
» Judge of the Court of Common Pleas (by district)
e Judge of the Municipal Court (Philadelphia only)

Party Offices

[he listing for state and national party offices also come from the PA Department of
State

» Delegate to the National Convention
» Alternate Delegate to the National Convention
¢ State Committee

County and municipal offices
Cotintywide offices, municipal offices, school administration and procinct level offices
are managed by each individual county. These candidates file their petitions directly

with the county. County officials maintain the listing and hold the casting of lots for ballot
position.

Municipalities and party officials have a responsibility under the Elsction Code to report
the number of vacancies to the county board of elections thirteen weeks before the
primary election.

Counties must work with their municipalilies and school district adminlstration(s) to
datarmina vacancies in addition to offices with terms that are ending. Countios musl
develop a system of outreach and response tracking so that the offices and quantities of
positions are accurate.

Ballot Questions/Referenda
There are times when the law requires that electors vote directly on an issue instead of
just voting on who will represent them to decide issues. These ballot questions
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(sometimes referred to as “referenda”) appear on the ballot in the form of a question
that requests a “yes” or “no” response.

There are several situations where referenda may appear:

» Amendments to the Pennsyivania Constitution

s Other statewide questions

* local questions

« Questions to retain certain elected judges for an additional term {on a separate ballol
or in a separate column from other elections/questions)

Ballot questions, or referenda, can be on any ballot as long as the filing entity files
appropriately. This means that ballot questions to be decided during a primary election
must be on the ballot for each political party and presented to non-affiliated voters.

The PA Department of Community and Economic Developmant offers a helpful guide
on handling referenda at the local level: Referendum Handbook (pa.gov).f Consult with
your solicitor if any referenda discussions atise.

Retention of Judges

Under the Pennsylvania Conslilulion, beforz a Judge's term expires, that judge may file
a declaration to seek retention for an additional term. If a judge files the required
declaration, their name is to be place on the ballot in a municipal election. Retention

questions are to be placed either on a separate ballot or in a separate column from the
election of other offices.’

Proofreading Your Office & Candidate Listing

The Department maintains a ballot-proofing checklist that counties can use as an
example to build their own for proofing. See Appendix A.

The below is a non-exhaustive list of items for which the county should review the ballot,
and the related statutory provision to guide that review:

* Are all of the relevant contests listed?
» Are contests listed in the correct order?

* Is the "vote for not more than" quantity correct for each contest? (25 P.S. § 2962(b)
§ 2963)

6 hitps://dced.pa.gov/download/referendum-
handbook/?wpdmdI=58456&refres|i-65¢66524029b11707500836&ind="1568393417 167 &filename=Refer
endumHandbook 2019.pdf.

7 Pa. Cons. Art. V, § 15(b).
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Are contest names spelled/titied correctly?

Are districts paired correctly?

o Have you paired senatorial district & legislative district contests correctly?
(Double check using your map or the Precinct Split Report)

. Are candidates in the correct districts?

. Are candidates affiliated with the correct party? (25 P.S. §§ 2962(b) & 2963)

) Are candidates listed in the correct order?

. Are candidatos names spelled correctly?

. Are you consistently capitalizing words?

) Honorifics are not included in candidate names? (Dr., Esq., RN, etc.)
. For a primary: Is candidate residency expressed correctly?

o For statewide offices or offices with districts that encompass more than one
county, you must list each candidate’s county of residence.
o For offices with districts wholly conlained wilhin a county, you must list the
candlidate’s municlpality or ward of residence
« Except for delegates/alternate delegates to National Party Convention — no
residence should be listed.

. Have you listed all candidates for this office, including any candidates which filed

nomination petitions/papers in neichiboring counties?

. Are provisional ballots visually distinguishable from the Election Day ballot?
. Is the number of write-in spaces correct, meaning one space for each vote that
an elector can make for that office?®

(General Form of the Ballot

Secrecy of the Baliot

Under the Pennsylvania Constitution, voters are entitled to secretly cast their ballot.
Counties must be mindful of this when creating their ballots and working with a print or
voting system vendor. No ballot can be counted if the voter's identity can be discerned
through the ballot itself. 25 P.S. § 3063(a).

General Form of Ballot

The general form of your ballot should comply with 25 P.S. § 2962 (primary ballot) and
25 P.S. § 2963 (general, special and municipal election)

» Title and headings
o Official [Primary] Ballot of Party For [Name of] County

8 For example, if the office is one where the voter may select two candidates, there must be two write-in
spaces.
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o Date of the Election
o Instructions
e Back side of the ballot
o Heading - “Official Ballot”
o Signatures of the Board of Elections

Absentee and Mail-In Ballots

Absentee and mall-in ballots require specific instructions. Refer to 25 P.S. § 3146.3
(absentee ballots) and 25 P.S. § 3150.13 (mail-in ballots) for the form of those
instructions.

Listing Offices on the Ballot

Determining Ballot Position
Office Order

For offices that file their petitions with the Department of Gtate, the Department will
provide the order that the offices should appeat it o the ballol.

. The party-related offices (Committeepcrson, Delegate) that appear on Primary
ballots always appear at the bottom of tne ballot. (25 P.S. § 2964.1)

. The order of constitutional amendm:eits and ballot questions is specified by 25
P.S. § 2963(g)

. [This guide will be updated 2 cover ballot order for municipal offices.]

I'he recommended listing of elected offices will assist you in knowing what will be up for
election in the coming cycle:

Indicating how many candidates are to be voted on for each office
The number of candidates a voter can select in a race is determined individually — there
isn’t a “one size fits all” rule. Vacancies may also arise which increase the number of

candidates who may be elected to that office, aside from the typical cycle by election
terms.

o 25P.S. § 2962 specifies language to be used in the instructions to the voter:
“Vote for not more than __ "

o For offices which are elected at the district-level, you must include the district
number/designation with the name of the office.

You should be aware that for some offices, the number of candidates a voter can vote
for, and the number ultimately elected, are not the same. For example, in county
comnmissioner eleclions, volers may vote for only two candidates, but the top three
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voter-getters win election.® You should consult your county solicitor with any questions
about how many candidates a voter may select for any given race.

Adding Candidates to the Ballot

After listing the offices, you need to list cach candidate.

Candidate Information
» Name. The name of the candidate should be as it has been specified by the
candidate on the candidate’s nomination petition or papers.
o Do notinclude any honorifics (e.g., Dr., Esq.)

¢ Residence (primaries only): Where an office is to be voted on by more than one
county, you must list the candidate’s county of residence. Where an office is to be
voted on only within a county, you must include the municipality or ward of
residence. 25 P.8. § 2962(b). This does not apply to the office of President of the
United Slales and delegale ol alletnale deleyale Lo a nalional paily convenlion.

» Party afflllatlon (general, municipal, and specizl): For elections other thar
primaries, you must like the party affiliation of ine candidate.

Candidate Order
Candidates must be listed in a specific order.

» Forprimaries, the order is determined by a casting of lots (ballot position lottery) per
25 P.S. § 2875. Ihe ballot position lottery is tacilitated by the Department or the
county, depending on where nomination papers and petitions are filed for that office.

» For general elections, the order Is determined by 25 P.S. § 2963(b).

o The candidate representing the party receiving the highest number of
votes in the last gubernatorial election goes first.

o For parties that did not participate in the last gubernatorial election, list
candidates in alphabetical order by party.

o For contests in which two or more candidates are to be voted for,
candidates within the same party should be listed together, starting with
the candidate that received the highest number of votes in the primary.

Depariment's Certification of Candidate List

At least 50 days before a primary election (and 70 days before a November election),
the Department is required to provide counties with a list of candidates who filed a
nomination petition “and who are not known to have withdrawn or been

916 P.S. § 501(a).
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disqualified.”’® This is not an official, final list of candidates, and the list may
change as the courts resolve objection matters. The Department’s practice has
been to provide an updated list daily if there are changes.

The Department will provide an official list,!! although there is no deadline.

The Departiment recommends Lhat you walt to receive the final, official list before
finalizing your ballot. If you are working with a print vendor, you should discuss when
they must have your finalized ballot to begin printing.

Write-In Candidates

Counties also need to include the same number of spaces for voters to write in a
candidate as there are votes to cast for that office.

For example, if the contest specifies “vote for not more than three” then there must be
space to write in three candidates.

Delenmnining the Size of the Ballot

Consult with your voting machine vendor about *he paper sizing options that are most
corpatible with your machines.

The number of contests and candidates o the ballot will impact how long the ballot is.
Take the following into consideration wihen determining how long your ballol will be:

e Number of pages
* Number & Placement ¢ folds for absentee & mail-in
o More folds =longer canvassing time
o Folds caninterfere with the scanner's ability to read timing marks
» Size of the mailing envelope
o Cost of postage if over a certain weight limit
 If using mail opening equipment (e.g., OPEX extractors) you need to account for
1/4 inch space on all side of the ballot inside the envelope Lo avoid accidentally
cutting ballots
* Paper supply on hand/available

*» Size ol envelopes/bags/pouches/boxes etc. that will hold ballots during transport
to/from secure locations

» Size of the tray on your BMD printer

¢ Size of the font and increased use of any accessible devices that assist with
font size

10 Section 1305.1 of the Election Code, 25 P.S. § 3146.5a
11 Section 916 of the Election Code, 25 P.S. § 2876.
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Some printing equipment is not able to print paper that is 17 inches long using a duplex
setting, which adds print time and the possibility for human error. Check with your
vendor or the settings on your equipment if you choose a 17-inch ballot.

Proofreading Your Ballot Proofs

Proofreading ballots Is of critical importance, as ballots must be accurately
printed by the County Board of Elections.

» Refer to the Department of State’s Ballot Certification Memo and Proofreading
Checklist for additional tips on proofreading.

Strategies for Proofreading

It can be helpful to review a physical, printed copy if possible and have multiple people
in the office assisting.

The person responsible for creating the ballot should not be the only person to proaof the
ballot; overfamiliarity can lead lo sublle oveisighls. Ullizing Indlviduals who have not
seen the ballot before will help mitigate this issue

If possible, have different people review fur diffeienl issues. Fut exammple, one person
reviews for the spelling of candidate names, one person reviews for number of
candidates to vote for etc.

Utilize a proofing checklist with mulfipie people signing off.

Building the Election Database
Once your districts, precincts, offices and candidate lists are aligned; it is time to build
the election database or election project in your election management system.

When you build your election database, you program the logic that establishes which
combinations of voter choices are valid or invalid on a given ballot, which in turn,
determines how the vote choices are totaled.

» While some counties contract with their vendor to perform the programming,
counties are ultimately responsible for ensuring that their databases are
programmed accurately.

* Whether you program your database/project in house or utilize your vendor, work
ahead of time to understand the process and materials needed Some of the things
you may need are:

o a listing of your precincts & precinct codes,

o the corresponding offices that should be appearing on the ballot,
o the candidate list,

o the names of the ballot sets, and
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o the number and types of machines you intend to deploy.

Preparing Your Voting System Equipment for Testing

You should prepare an inventory of all voting system equipment that you will use for
testing and Election Day.

Your list of equipment should inciude.

. one "all polls”" central count scanner in the election day counting group used
solely for Ballot Acceptance Testing (“BAT") This central BAT-only scanner must
be set aside after testing, and not used in any precinct for that election.

. at least one "all polis” central count scanner in the Absentee/Mail-in counting
group

. at least one "all polls” central count scanner in the Provisional counting group

. one "all polls” precinct scanner in the Election Day counting group used solely for
BAT lesting

. one BMD capable of creating [lection Day ballois for all Precincls used solely fol
BAT testing

J A number of precinct scanners in the Election Day counting group for each voting

precinct as specified by the county.

. A number of Ballot Marking Devices in the Election Day counting group for each
voting precinct as specified by the county.

Equipment should be programmed to perform specific tasks, which means that different
program files should be created based on the function of the equipment:

Polling Location Equipment (Election Day Ballot Set):

Equipment that is going to be deployed at a precinct should only be programmed to
create & scan Election Day ballots for that specific precinct. Provisional, Mail-In and
Absentee ballots cannot be voted at the precinct and the equipment should be set up in
a way that does not enable them to be scanned at the precinct.

The scanning device in the precinct and/or the ballot marking device should alert the
voter to overvotes (2b P.S. § 3031.7) or a blank ballot; and allow the voter to review
their selections prior to printing the ballot

Central Scan (Absentee & Mail-In Ballot Sets):

The scanners used at central scan on Election Day should be programmed to only
accept absentee, federal and mail-in ballots.
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Central Scan (Provisional Ballot Set):

The scanner used to scan Provisional Ballots should be programmed to only accept
Provisional Ballots.

Central Scan (Additional Considerations)

You will also need to create the appropriate files if you plan to use your Ballot Marking
Devices to:

« Re-create any damaged absentee, mail in, or provisional ballots
¢ Create partial credit provisional ballots
¢ Re-cteale special write-In ballots

Reporting Groups:

You will also need to specify the counting groups, which define how the system will
group the results tabulated from the different ballot sets. The Department of State has
certain requirements for counties’ reporting of election resuits. These requirements are

sel oulin the Depailinenl’s Pennsylvanla Eleclion Resulis Repatling and Ballot
Delinilion Dj 12

The Department of State requires the use of the following counting groups:

Election Day: results of all ballots from tie Election Day ballot set

Mail: results of all ballots from the Absentee and Mail-in ballot sets

Provisional: results of all ballots from the provisional ballot set

Your Election Management software has the ability to program tabulators to assist you
with BAT. Most of the tabulatore in the database that we muslt use for BAT are the same
ones that you will use dutiing a real election.

You or the voting system vender should have the ability to program both a high-speed
scanner and a precinct scanner to tabulate all ballot styles from all precincts for a
counting group~ this is referred to as an “All Polls” setting. The “All Polls” program
should not prevent overvotes or undervotes from scanning.

Ballot Acceptance Testing (BAT)

Ballot Acceptance Testing (BAT) allows you to test that the definition mapping in your
election management system is efficient and accurate. BAT is strongly recommended
as a best practice. This process should be performed prior to issuing absentee or mail-
in ballots to ensure the ballots are formatted, defined and mapping votes, correctly.

2https:/iwww.dos.pa.gov/VotingElections/OtherServicesEvents/Documents/
PADOS_Directive_BallotDefinitionandReportingRequirements_ TLPWhite_1.1.pdf
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Ballot Acceptance Testing should also occur before Logic & Accuracy Testing. BAT is
not a substitute for Logic & Accuracy Testing.

Creating a Test Deck

A set of ballols should be crealed Lo 1eplicale every possible scenario. |his is referred
lo as a "test deck”.

» lhe test deck should be marked in a way to clearly indicate that it is a test deck.
* The test deck should includo all ballot style for each ballot set and style.

The test deck is meant to replicate the exact same conditions as the live ballots that are
provided to and voted by voters. The same paper stock that is used for the election
ballots should be used for the test ballots. Fold some ballots comparable to the manner
in which absentee and mail-in ballots are sent.

Each ballot set should have all the decks for each ballot style kept together; all
absentee with absentee for example, nol all Horsham Townshlp styles with the other
IHorsham Township sets Itis critical to oiganice Lhein this way for the ballot acceptance
lesling.

The ballots in the test deck should be printed using all of the same equipment that will
be used to create the ballots voters will uss:

* Any printer/press the vendor intends to use to fulfill the order

» Ballots from any ballot-on-demand printers used in the office should also be included
* Yourin-house ballot prinler is lormatted to print at the proper scale.

¢ hallot marking devices

When creating ballots on the ballot marking device, we recommend:

» Testing BMD for each ballot style to ensure each activation code works properly.

o Confirming that contests and candidates appear in lhe correct order and all names
and party affiliations are spelled correctly.

¢ Audio files are present and properly configured for all candidates and ballot
questions.

e Names of all parties/independent political hodies are correctly spelled.
¢ Each ballot set and each ballot style can be activated on the BMD.
* Each ADA compiliant accessory is functioning properly.

The ballots should be marked in a way to account for every combination of votes,
including ones that the system is programmed to alert to:

. A ballot with more votes than aliowed for all contests
. A ballot with more votes than allowed for randomly selected contests
Version: 1.0 | 02/2024 Page 14 of 39
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. A ballot with no votes for any contest
. A ballot voted with ambiguous marks in the target area for all candidates (if
applicable)
° A ballot from an incorrect ballot set for the same precinct.

The Department of State strongly recommends hand marking ballots over
ordering pre-printed completed ballots.

Test Deck Pattern
Recommended Pattern:

Unique Totals: A test deck where each choice in a contest will get a different number of
votes.

» |If there is a contest containing 4 choices, choice 1 will have one vote, choice 2 will
have 2 votes, choice 3 will have 3 votes, and choice 4 will have 4 votes. The write-in
option must be considered as a choice.

o i caso of ballol questions “Yes" and “No” must he considered as different choices. Il
there are multiple ballot questions on the ballot, 1t 1s advisable to have different votes
for cach question’s “Yes” and “No” choices.

e The same pattern above must be repeaisd for each ballot set, if applicable.

The Department strongly recommends this pattern.

Alterpstive Matterns:

Alternating Pattern: A test deck where the maximum vote any choice in a contest
receives is set and then ihe pattern is repeated within the contest.

» For example, if the maximum vote is set to 2 and the contest contains 4 choices,
then each choice in the contest will get votes in a 1-2-1-2 pattern. The write-in option
must be considered as a choice.

Incremental/Decremental Pattern: A test deck where the maximum vote any choice in a
contest receives is set, and then increases or decreases as a pattern repeated within
the contest.

» For example, if the maximum vote is set to 3 and the contest contains 4 choices,
then each choice in the contest will get votes in a 3-2-1-3-2-1 pattern. The write-in
option must be considered as a choice.
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Unacceptable Patterns:

Itis not recommended to use voting variations that all have a single vote for each
candidate or do not vote for all positions on the ballot at least once. If the expected
outcome is the same for each candidate, the operator will not be able to confirm that
votes are being assigned accurately.

We do not recommend test decks with a single vote for each candidate as it is difficult to
identify that votes are being attributed to the correct candidate. This method would
require further review of the audit log or CVR.

Performing BAT

After the test deck has been prepared, follow the vendor’s instructional manual to
program a central count scanner for absentee & mail - in ballets, a precinct scanner,
and a scanner you intend to use for provisional ballots to accept all ballot sets for BAT.
This will permit all ballot styles for the election to be scanned, enabling you to test the
definition mapping for each contest on each ballul sel efficiently.

Ulilize the "All Poll” scanners that you've programined to check for the following:
» Each ballot was accepted appropriately by the scanner.
» The reports produced the expected results numerically.

*» The results for individual precincts are reflecting accurately on the reporting. (i.e.,
Horsham Township’s results 2ppear under “Horsham Township” in a precinct-level
report

» Candidate names are accurately spelled on results reporting.
« Contests and candidates are displayed in the required order on restilts reporting.
» The parties or political bodies of candidates are properly identified.

» Ballot sets are showing on the 1eporling correctly in the required counting groups:

o Election Day
o Absentee/Mail-In
o Provisional

» Verify that all votes are aggregated and tabulated correctly, and that all
accompanying hardware is in working order.

» When ballot batches are moved into adjudication, the system is accurately
identifying overvotes, undervotes and ambiguous marks.

» View the audit log and confirm that votes are being awarded to the proper candidate.
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If the ballot acceptance testing did not produce the expected results, it is critical that
you identify and correct the issue in the election database hefore finalizing and

printing ballots. The system should be re-tested until the expected resuits are
produced twice.

Accepting and Finalizing Ballots
Once Database Acceptance lesting is complete and the results are satisfactory, you
should not make changes to the election database, ballot labels, definition or

mappling.

If you update the election definition after you print ballots, your scanners may not be
able to tabulate those ballots, or they may tabulate those ballots improperly.

» Itis best practice to start over with new ballots to avoid any incompatibility issues
between your ballots and the database. Your scanners may not tabulate
incompalible ballots properly or at all.

» [fyou need to change the election definition aller the counly has distiibuled any
absentee or mail-in ballots, you will need to consult with your election board and
salicitor to deveiop a plan of action o temedy lhe issue.

e Solulions may include:

o Issuing new ballots to impacied voters who have not voted (provided there is
sufficient time for voters o return the new ballots)

o Hand-counling voted ballols lhat cannot be tabulated by the scanner

o Duplicating voted ballots that cannot be tabulated by the scanner onto ballots
that can.

+ Section 1114-A(b)(3) of the Election Code, 25 P.S. § 3031.14(b)(3),
prescribes the manner for creating and storing duplicated ballots

+ Follow your county’s procedure for creating a true duplicate copy of
a damaged or defective ballot.

Determining How Many Ballots to Order
You will need to order both sample ballots and official ballots that can be voted.

Sample Ballots

» No later than the Thursday before each election, sample/specimen ballots should be
publicly available in the election office and posted to the county website, ™

13 Section 1008 of the Election Code, 25 P.S. § 2968.
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» Candidates can also request to have 3 sample ballots printed for the entire district.
These must be provided free of charge and be available for delivery on the Thursday
before each primary.4

» Party chairs can also request two sample ballots for each district to be delivered on
the Thursday before a November Election.

+ Sample ballots should be either wateimaiked Lo indicale thal they ale sarmple ballols
or be missing liming matks so Lhat they cannot be mistakenly scanned

Llection Day Ballols
Counties must supply polling locations with the proper amount of balloting materials —

either preprinted paper ballots for voters to mark by hand or paper for use with ballot
marking devices:

The Election Code establishes minimum requirements for Election Day ballots that
counties must provide to polling locatlons.' (For counties with ballot marking
devices/hybrid devices, this provision can be interpreted o prescribe a requirement for
the blank paper stock used to create a paper record ¢f votes for these devices.)

tn Primary Elections-
At MINIMUM 50% of the registered voters in ¢ach precinct for Election Day Ballots—
minus the number of mail-in/absentee ballots requested

In November Elections:
At MINIMUM 100% of the registered voters in each precinct for Election Day Ballots
minus the number of mail-in/abssntee ballots requested from total

Counties must plan to have adequate supply of ballots and paper to be uscd for
provisional ballots and in-.emergency situations (such as issues with ballot marking
devices). The Departm=nit's Directive Concerning the Use, Implementation and
Qperation of Electronic Voting Systems by the County Boards of Elections provides
important guidelines for preparing for emergencies when using ballot marking devices.

= Provisional ballots on hand at the polling place: recommended 20% of registered
voters for each precinct, at minimum)

= Pre-printed emergency ballots for counties with ballot marking devices on hand at
the poliing place (tecommended 20% of 1eglsleied voters for each precinct)

» Pre-printed emergency ballots for counties with ballot marking devices to
supplement polling places

¢ Additional ballot paper stock for ballot marking devices

4 id.
15 Section 1007 of the Election Code, 25 P.S. § 2967.
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Counties can subtract the amount of absentee and mail-in ballot requests from their
registration totals when calculating the number of Election Day ballots to order.

Counties that utilize pre-printed paper ballots for voters to mark by hand should supply
an appropriate amount of paper for use with the ballot marking device.
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Glossary of Terms:

Ballot Set: A ballot set is a ballot used for a specific method of voting (i.e., Election Day
ballot, absentee ballot, mail-in ballot, provisional ballot, emergency ballot).

Ballot Stylg: A ballot with a specific sct of contests and candidates for a particular
precinct. Ballot styles vary based on which combination of contests and which party
affiliation (in primary elections), that voters are eligible to participate in. Ballot style
varies based on the contests voters are eligible to vote on and, during primary slections,
their party affiliation.

Split Precinct: An established voting district that contains multiple legislative districts.

Test Deck: A set of marked ballots used to determine if the voting system was
programmed correctly for the upcoming election.

Ballol Marking Device: A plece of voting equipment that znables the voter to make their
candidate seleclions and prinl a ballol thal shows (hoae selections The voler can Uen
1eview lhe ballot to verlfy thelr selections hefore it is inserted it into a scanner for
tabulation. It is also an ADA Accessible device that enables the voter to make it
selections using a touchscreen, paddle contrtier, sip & breath controller.

Hand Marked Paper Ballot: These ballots are printed ahead of the election and the voter
must darken/fill in an oval using a writing utensil to select candidates.
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Quick Statutory References
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$0.00. The filer ceriifizs tha: this filing complies with the provis.ons ofthe Public Access Policy of the Unified

Judicial Systern of Pennsylvania: Case Records of the Appellate and Trial Courls that require filing confident.af informatior and documents differently than rien-conidentizl infcrmation and documents.

Case#t 2024-22257-7 Docketed at Montgomery Zavnly Prothonetary on 09/30/2024 3:27 M. Fee

pennsylvania

DEPARTMENT OF STATE

Office & Candidate Lists Managed by the Department of State

President of the United States

Vice President of the United States
United States Senator

Attorney General

Auditor General

State Treasurer

Representative in Congress

Senator in he Genelal Asseinbly
Representative i the General Assembly
Governor

Lieutenant Governor

Justice of the Supreme Court

Judge of the Superior Court

Judge of the Commonwealtir Court
Judge of the Common Fleas Court
Retention of Judges

Party Delegates & Alternate Delegates to National Conventions

State Committee Positions
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Courls thal reguire filing

YSIENT OF MENRSYIVANA: Lase Kecords of e Appeliate and Trigl

-confidential information and documents.

MWL G O UL ALLEDD FUNHLY OF 306 LIIIRY JULICIES O

confidential information and documents differently than non

Election: 2024 Primary Election Ballot Review Checklist Date |

Name of Reviewer: County
Precinct
Party

All precinct names are listed.

All precinct names are spelled correctly.

All precinct names are expressed in a uniform manner.
Each precinct code is matched to the precine: name correctly.

District names are titled correctly.
District names are expressed in a uniform manner.
Precincts have the correct districts listed.

Additional Remarks:




Election: 2024 Primary Election Office Listing Review Checklist [ Date | I

Name of Reviewer: County
Precinct
Party

Are all relevant contests listed?
President of the United States
Attorney General

Auditor General
State Treasurer
Representative in Congress - {X} Dasirict
Senator in the General Assembly - {X3 District
Representative in the General Assembly - {X) District
Delegate to the Democratic Nationa! Convention - {X}
Congressional District
Delegate to the Republican Natioral Convention - {X}
Congressional District
Alternate Delegate to the Republican National Convent:on -
{X} Congressional District
Are there any other offices that shoula be acded for your
specific county?
Are the contects listed in the correct osaer {as noted above)?
Are the contest names titied 2s noted ebove? 1o
Are the coniest names spelled correctly”
Are the districts and contest names pa'red corvectly?

LT L M S N W1 G APSHELE S 1 GE WU LD al BN G Y
rrnation and documents.

confidential information and documents differently than nan-confidential info.
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information and documents.
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WIE APPENEE dHY | aal OIS nar require nimng

(]
=
i
g
=
]
<
5
&
=

The language "vote for not more than" :s used.

President of the United States - vote for no: more than one.

Attorney General - vote for not more han one.

Auditor General - vote for not more than one.

State Treasurer - vote for not more than one.

Representative in Congress - {X} District - vote for not more
than one.

Senator in the General Assembly {X . District - vote fo- not
more than one.

Representative in the General Assemaly - {X) District - vote
for not more than one.

Delegate to the Democratic National Convention - {X}
Congresstonal District - vote for not more than {X}

Delegate to the Republican National Zonvention - {X}
Congressional District - vote for nct more than {X}

Alternate Delegate to the Republicen National Convention -
{X} Congressional District - vote for ot more than {X}

All local offices have been checked for app-opriate "vore for”
quantity,

Is capitalization and punctuation consistert ir office titles?

Are ballot questions listed appropriat=[v?
Does ballot question (s) language ma:ch the approved
fanguage?

Additional Remarks:
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ly than non-confidential information and documents.

confidential informalion and documents different
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Election: 2024 Primary Election Candidate List Review Checklist [ Date |

Name of Reviewer: County
Precinct

Party

Are candidates paired with the correct ofEce?

Are candidates paired with the correct pariy?

Are candidates listed in the correct order zs determined by the
casting of lots or ballot posit:on lottery?

Are candidate names spelled correctly?

Have all honorifics been removed?

Are candidate names consistent in capitalization?

Have you identified the county or municipality of residence
appropriately?

Are the residential identifiers spelled correctly?

If using punctuation, 15 it gramatically correct?

Additional Remarks:




Election: 2024 Primary Election Ballot Review Checklist Date

game of Reviewer: County
{8 Precinct
‘g
5 Party
Eed

allot contains the name of the county; the election district
gnd/or ward and division number.
Ballot contains the correct election type "Frimary Slection”
%lot contains the date of the election. (Month, day & year)
ﬁ lot is identified as in-person, matl, absemee, or provisional
ﬁ’% county is sending one ballot and confivmied they are using
Bokd stampers to differentiate)
g& a Primary. is the ballot progerly identified as esther _
%c?moumm Republican, or Non-Partisan? See Guidance for : 1
Befinary Ballot for details. Ensure spelling i i correct, L
8 Parties arc spelled out and spelled corraczly. i
BE? offices, and ballot questions are represerned or: the ballot. : Pl
g/‘énﬁz using official candidate list, county ballot certification, : g '
vacancy list.) ailin e l

S

it

provisions of the Public Access Pbﬁny of the Unifi

confidential information and documents differently



Al contests are in the correct order: (Refer to the List of Office
Titles & Ballot Candidate {nforma‘ion)
President of the United Staies
Attorney General
Auditor General
State Treasurer
Representative In Congress - {X} District
Senator in the General Assembly - {X} Dismict
Representative in the General Assembly - {X} District
Delegate to the Democratic National Convention - { X}
Congressional District
Delegate to the Repubbican National Corvention - {X}
Congressional District
Alternate Delegate to the Republican National
Convention - {X} Congressional Distric:
contest names spelled correctlv?
% contest and district names pamred correcthy?
& candidates are in the correct ba_lot order,
&1 candidate names are correctly spelled?
Elgase note: Candidate’s last name must appesr on onc line.

Eynlents.

Qadgp)Rdeords of the Appellate and Trial Courls that require filing

PPGVISIUNS UF LT FULHG AGCESS FONCY OF 1@ UINNEO JUCICIA! SYSIETt of i

confidential information and documents differently than non-confidential



All candidates have either county or municipatality of
esidence. (Refer to List of QOffice Titles & Bailo: Candidate
aformation)

?allot containg cotrect office title informatior:

3 » Office titles are correctly spelled

§ = District-level office titles include the worrect district no.
?fﬁce titles include correct number of vacancies to be filled.

Yote for one; vote for not more than )

g?efer to Vacancy Chart & Candidate List)

3ach office contains the appropriate number of writz-in spaces.
tor example, a vote for one contest has one writz-in space,

Eiole for no more than two has two write-in spzees, etc.

Refer to Vacancy Chart & Candidate List)

éoithe right of each candidate’s name is a block, oval or other
Jp‘%ropriata “target area” whereby the voter cam select his/her
hBices.

}zﬁlot includes signatures of the Board of Elections. (No¢
iji)ed Names }

3% Absentee and Mail in Ballots include warning lasels?

y RNING: If you receive an absentee or mail-in ballo: and return
;DIEI' voted ballot by the deadline, you may not vote al your polling S
:3:';“:1:9 on election day. If you are unabie to return ysur votad absentee B '_ .
rinail-in ballot by the deadline, you may only vote a srovisional .
_aﬁol at your polling place on election cay, unless vou suTender your '
;ogentee or mail-in ballot and envelope to the judge of elections to
ecvoided to vote by regular ballot.

Itds ok if the warning is on In-Person and Provisional Bailots)

Cconfidential information and decuments a‘-r:fif-er;.:ﬁ

.



¢ all candidates included on the ballot?

Are candidates paired with the correct party kallot? (primary
anly)

Are candidates paired with the correct office?
vil

;ﬁre candidate names in consisteat type (l.e., Senience case or
ALL CAPS)? Double check names with multiple cepitals, such
;_s DelName, McName, and O’Name

f punctuation is used, is it grammatically carrect?

S£ + Norman O. Smith, Jr. not Norman . Smith J-.

£ g = Andrew Williams I1 not Andrew Williarrs, TT

%ﬁte that there should be no other additions t¢ a name; Prefix,
wEh as Mr., Mrs., Ms., and titles, such as -, Esq., M.D.,
IED., are not permitted.

% $he county or municipality of residence listed appropriately?
:E?% the office titles and mstructions language match those in

Glossary of Preferred Ballot Terms (Multiiingusl)
vided for proofing)?

aenti

o
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confidential informalion and documents differently than non- @fr
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Are the contents of the entirc ballot readable? (The
&commended font is 12 pt. The statutory requirement is at

%ast 8 pt.)
Are the general instructions clear about what the vorter is being
8sked to do in order to properly cast his/her vates?

Are there instructions to vote both sides of the ballet (if
5’ﬁaplicab]e)?

Eﬁo the write-in instructions warn the voter not to write in the
ga;;nc of a candidate whose name appears on ihe ballot for that

Sflice?

5(3 the instructions tell the voter what to do if he/she has made
3 rglstakf:'J

& the instructions for each individual office clear”

5 Bhe beginning and end of each office clearly defined?

mﬁhc case of ballot screens for electronic voting systems, does
?ﬂ% ballot contain a review screen?

ggihe case of ballot screens for electronic voling systems, does

%rz ballot contain clear instructicns on what the voter must do
o

p@ast the ballot after the voter Las reviewed their choices?

1 pHE U

Pt}

ditional Remarks:
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confidential information and documants diffgrefly tHa



Election: 2024 Primary Election Ballat Acceptance Testing Checklist | Darte |

Name of Reviewer: County
Precincr
Party
g i} 1 lmese en ]
59 ] i ne 1 c

3 nctic

BMD gencrales a zero report at outset of testing ff epplizable).

BMD's have been formatted and have the current election
loaded.

BMD touchscreen 1s accurately responsive to towch and
recalibrated and relested until sazisfictory otherwise

Audio-Tactile Interface has all buttens working cerrectly. and
audio 15 properly heard through the headses.

Accessible font und contmst features are functorml,

Audio only mode is functioning as imtended.

BMD Scttings and ballot access avaiiable throughk pellworker \

and voter cards/keys working as intended. 4
OCE 0

All contests and candidates have uniform templatg and O

styling for ballot content for ail ballct styles.

ly than non-confidential information and documents.

All conlests and candidates have uniform templanag and )

e I LTS W SO IV GHE. wEIE AR U W NG MMTHEG a0 L DU A T TSN Y

stybing for uli review templates for al ballot styles. +
All election day contests and candidates have beer reviewed

for present and correct audio for all ballot styles. R
All candidates are able to be selected on touchsereen and }
deselected for all ballot styles.

vy e e ers

Voier cannot select more candidates than the maxmmum
nurnber specified in the "vote {or". For example, 1 the contest
instructs volers 1o vote for not more “han twe; it will ot allow
the selection of three candidates for <hat contest.

Screen and audio templating for 21] available languages present
and working as intended for afl ballct styles.

confidential information and documents different,

e ———




e mng

Screen contest ord
all ballot styles.

er matches ofticial ballot contest wrdes for

The ballot contains a review sereen.

The ballot contains clear instructions on what the voier must do
to cast the ballot after the voter has reviewed therr choices.

All contests and candidates have uniform wemplming anc
styling for all printed ballot content for all ballot styles.

Ballots can be created using ATL

Ballots were created using the touchscreen.

Ballots are printed with the expected formaltling and oo the
cxpected puper size.
Tabulation : o
All tarpet areas correspond (o correct contests and
candidates(check in adjudication or tast vote recerds) for all
BMD ballot styles

Results nre agprepated across precinets correctly

Results are agprepated across counting groups correetly.
Results reporting templates match ballot order ard can be
matched to contests.

i

Results reporting has correct contest titles.

e A MR S U GO IVENIE. WEIE DGLUIUD W INE AUUEIOIE SHU S UL P 18
-configdential informafion gnd documents.

confidential information end documents differently than non
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confidenlial information and documents differently than non-confidential information and dacuments.

v+ g e

P

Baseline Functionality
Created all polls precinct scanoer.

[Precinet scanner is able to load election data fron: removable
media.

Zero tape and results tape display Election Name. Preciret and
Machine Name correct]

Team has scanned complete Election Day test deek meleding
atl baliot styles.

Precinet scanner reacts correctly to blank ballots.

Precinet scanner reacts correctly to ambiguously masied

[bailols

Precinet scanner reacts correelly to overvoled balwots.

Precinct scanner reacts correctly to undervoted batlods.

Precinct scanner will not scanfrejects ballots frorr the wrong
sel (provisional, ubsentee, mait-in)

{Precinet scanner diverts bullots with wrile-in voles in expected
manner {if applicable).

Precinct scanner is only able to accept Election Bay Ballots,

Baliots have been scanned in all orientations to test capanility
of precinct scanners.




1 L 0
Results tape prints the correct number of copies and cisglays
Election Name, Precinet, and Machine Name comectly

Polls have been closed und results able to be imperted into tally
with removable media

Results report printed and corroborated apainst expectad ballot
order and test deck resulis

Cast vote records for ballots of all ballet styles mwten marked
pattern on ballots.

Precinet Scanner has been powered down

WEIaE QiU ) Pl WDV id TEQUITe nnng

All test deck ballots have been removed from the ba’let storage
compartment.

g AT AR UMY LTS U SR IYETIG, BT 1VELUIL W e A
-confidential infarmalion and documents.

confidential information and documents differently than rion

All test deck baliots are kept in an orderly fashior for later
review,
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lv than non-confidential informalion and documents.

confidential information and decuments diferently than non-confidential

Ceatral Count Scanner created for Provisional, Absentee, and
Mail-in ballot sets.

Replace worn dewn mechanical parss such as rollers.

Clean scanning surfaces with microfiber clath.

Ballots have been folded in the same munner as ballots that
will be mailed to volers.

Set results output to proper dircetory or prepare removatde
media for transfler to EMS.
Scanning o R -
Test Deck Ballots are able to be sconned in any crientation.

Scanners are sble o sceept test ceck ballots from all precinets.

Each scanner is able to accept test deck ballots from only the
associated ballot set.
Tabulation. =~~~ o &

Summuary and Precinct-Level results maich expeciec test pattern

Cast vote records for ballots of all ballot styles match macked
pattern on ballots.

Precinet level reporting working as intended

Summary level reporting working us intended
P! i g

Results files sent 1o adjudicution and revicwed.

Additional Remarks:




Case# 2024-22251-7 Docketed at Montgomery County Prothonctary on 09/30/2C24 3:27 PM Fee = §0.00. The filer certdies that this filing complies with the provisfons o the Public Access Policy of the Unified
Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courts that require filing confidential information: and decurments differently than nen-confcental information and documents.
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Case# 2024-22251-7 Docketed at Montgomery Counly Prothonotary on 09/30/2624 3.27 PM. Fee = §0.00. The filer ceriifies thar this filing complies with the provisions of the Public Access Palicy of the Unified
Judicial System of Pennsylvania: Case Records of the Appellate and Trial Counts that require filing confidential informatrn and documents differently than non-conSdential information and documents.
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$0.00. The filer cerlfies mat thic filing cornplies with the provisions of the PubFc Access Policy of the Unified

Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courls that require filing confidential information and Jocuments differently than nen-confidentis! information and documents.

Caseit 2024-22251-7 Docketed at Montgomey County Prothonotary on 09/30/2024 3.27 PM, Fee

Hetzel, Seanne

From: Dean, Francis <Francis.Dean@montgomerycountypa.gov>

Sent: Tuesday, September 17, 2024 9:53 AM

To: Iprocz@2024victory.com; Ford, Timothy J.; Jason E Salus; Christopher Thomas: Giana
DePaul; Christian Nascimento

Subject: Loyic and Accuracy Testing

Good morning,

Having received a certified ballot listing from the Department of State, Montgomery County is prepared to begin Logic
and Accuiacy testing for e 2024 General Election. L&A will begin at 7am this Thursday 9/19 at our Voter Services
Warehouse (1006 W. Washington Street, Norristown, PA 19401) and continue on weekdays until 3pm.

One member of your organization is permitted to attend and observe at a time. Video recording and photography are not
permitted.

If you have any questions during L&A, please do not interrupt the technicians while they are working Instead, please
submit your questions directly to me and I or another member of my staff wili get yOu an answer as soon as possible.

Very truly yours,
Francis Dean



$0.00. The filer certifies tnat *his filing complies with the provisions ol the Public Access Policy of the Unified

that requice filing confidential information ard decuments differently than non-confidential iformation and documents,

Caseff 2024-22251-7 Docketed af Montgomery Tounly Prothonofary on 08/30/2024 3:27 PM. Fee

Judicial System of Pennsylvaniz: Case Records of me Appeflate and Trial Courts

Hetzel, Seanne

From: Dean, Francis <Francis.Dean@montgomerycountypa.gov>
Sent: Monday, September 30, 2024 1:44 PM

To: Marlatt, John

Subject: FW: Logic and Accuracy Testing

Francis Dean
Director of Elections
Voters Services

P: (610) 278-3280

Thls e-mall message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidential and privileged information. Any unauthorized review, use, aisciosure, forwarding, or
distribution is prohibited, If you eie nol the intended recipient, please contact the sender by reply e-mail
and destroy aill copies of the original message.

From: Dean, Francis

Sent: Wednesday, Septembeor 18, 2024 4'33 Pl

Ta: 'Iprocz@2024victory.com' <Iprocz@2024victory.com:; 'Ford, Timothy J." <lford@dllworthlaw.com>; 'Jason E Salus'
<salus@medems.org>; 'Christopher Thomas' <christhomas@mcdems.org>; 'Giana DePaul’
<giana@montgomerycountygop.com>; ‘Christian Nascimento' <christian@montgomerycounlygop.com>

Subject: RE: Logic and Accuracy Testing

Good evening,

Plcase be advised that L&A will not begin tunorrow morning at 7am. Instead we will begin L&A at 7am on 9/23 at the
Voter’s Warehouse located at 1006 West Washington Street, Norristown, PA 19401,

Very truly yours,
Francis Dean

From: Dean, Francis
Sent: Tuesday, September 17, 2024 9:53 AM

Christopher Thomas <christhomas@mcdems.org>; Giana DePaul <giana@montgomerycountygop.com>; Christian
Nascimento <christian@montgomerycountygop.com>
Subject: Logic and Accuracy Testing

Good morning,



$0.00. The filer certifies trat *his Yiling complies with the provisions of the Fublic Access Policy of the Unified

require §iing confidential information and documents differently than nan-confidentiad information and documents.

02024 3.27 P, Fee

Judicial System of Pennsylvania: Case Records of tne Appellate and Trial Courts that

Case# 2024-22251-7 Docketed at Montgomery Zounty Prothonotary on 09/3

Having received a certified ballot listing from the Department of State, Montgomery County is prepared to begin Logic
and Accuracy testing for the 2024 General Election. L&A will begin at 7am this Thursday 9/19 at our Voter Services
Warehouse (1006 W. Washington Street, Norristown, PA 19401) and continue on weekdays until 3pm.

One member of your organization is permitted to attend and observe at a time. Video recording and photography are not
permitted.

If you have any questions during L&A, please do not interrupt the technicians while they are working. Instead, please
submit your questions directly to me and I or another member of my staff will get you an answer as soon as possible.

Vaery truly yours,
Francis Dean



$0.00. Tne filer certifes tna' this iiling complies with the provisiers of the Public Access Folicy of the Unified

Judicial System of Pennsylvania: Case Recorc's of tne Appefiate and Trial Courts that require §iling confidential informaticn 215 aocuments differently than nen-confdentia! imormation and documents.

Case# 2024-22251-7 Docketed at Montgomerv Counity Prothonotary on 09/30/2024 3:27 PM, Fee

Hetzel, Seanne

From: Dean, Francis <Francis.Dean@montgomerycountypa.govs

Sent: Friday, September 20, 2024 9:56 PM

To: Iprocz@2024victory.com; Ford, Timothy J,; jason E Salus; Christopher Thomas; Giana
DePaul; Christian Nascimento

Subject: Re: Logic and Accuracy Testing

Good evening,

Please be advised that we will be conducting the public demonstration of our logic and accuracy testing on our
central scanning aud tabulation equipment for the mail-in and absentee canvass on Monday 9/23 at $am m the
Dekalb Center Norristown facility located at 1430 Dekalb Street, Norristown, Pa 19401,

Thanks!

Frank

Sent 1ot my mobile device

From: Dean, Francls

Sent: Wednesday, September 18, 2024 4:33:12 PM

To: Iprocz@2024victory.com <lprocz@2024victory.com>; Fard, Timothy J. <tford@dilworthiaw.com>; Jason E Salus
<jsalus@medems.org>; Christopher 1homas <christhomas@mcdems.org>; Giana DePaul
<giana@montgomerycountygop.com>; Christian Nascimianto <christian@montgomerycountygop.com>

Subject: RE: Logic and Accuracy Testing

(Good evening,

Please be advised that L&A will not begii tomottow morning at 7am. Instead we will begin L&A at Jam on Y/23 at the
Voter’s Warchouse located at 1006 West Washington Street, Notislown, PA 19401,

Very truly yours,
Francis Dean

From: Dean, Francis

Sent: Tuesday, September 17, 2024 9:53 AM

To: Iprocz@2024victory.com; Ford, Timothy J. <tford@dilworthlaw.com>; Jason E Salus <jsalus@mcdems.org>;
Christopher Thomas <christhomas@mcdems.org>, Giara DePaul <giana@inontgomerycountygop.com>; Christlan
Nascimenlo <christian@montgomerycountygop.com>

Subject: Logic and Accuracy Testing

Good morning,

Having received a certified ballot listing from the Department of State, Montgomery County is prepared to begin Logic
and Accuracy testing for the 2024 General Election. L&A will begin at 7am this Thursday 9/19 at our Voter Services
Warehouse (1006 W. Washington Street, Norristown, PA 19401) and continue on weekdays until 3pm.

One member of your organization is permitted to attend and observe at a time. Video recording and photography are not
permitted.



Case# 2024-22251-7 Docketed at Montgomery Caunty Prothonotary on 03/30/2G24 3:Z27 PM, Fee = $0.00. The filer ceridies inar this filing complies with th2 provisions of tha Public Access Policy of the Unified
Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courts that require filing confidential information and documents differently than nen-confidential irformation and documents.
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£0.00. The filer certifies trat this fling complies with the provisians of the Fublic Access Folicy of the Unified

Notice Publish Date:
Saturday, September 21, 2024

Notice Contant

—

=1t is hereby noticed that the Montgomery Couinty Board of Elections wili conduct Logic and Accuracy testing on the central aulomatic
> tabulating equipment used for the tabulation of mall-in and absentee baliots cast in the November 5, 2024 General Election to ascertain that
hey wiil accurately count the votes cast tor all offices and questions on the ballot, This will occur in the mail-in and absentee ballot canvass

oom at Dekalb Center Norristown, 1430 Dekalb Slreel, Norristown, Pennsylvania 19401 on Monday September 23, 2024 at 8:00 a.m.. NTH
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Case# 2024-22251-7 Dockefed at Montgomery Counfy Prothoncltery on 08/30/2024 3:27 PM Fee
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t is hereby noticed that the Montgomery Couity Board of Elections will conduct Logic and Accuracy testing on the central automatic
tabulating equipment used for the tabulaticn of mait-in and absentee bafiots cast in the Novemnber 5, 2024 General Election to ascertain that
they wifl accurately count the votes cast for all offices and questions on the ballot. This will oceur in the mail-in and absentee ballot canvass
room at Dekalb Center Norristown, 1430 Dekalb Street, Norristown, Pennsylvania 19401 on Monday September 23, 2024 at 8:00 a.m.. NTH
ept 20, 21, 22- 1a
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LAw OFFICces aoF LiNDA A. KERNS, LLEC

1420 LOoCUST STREET (FPA TEL) 215.731.1400
SUITE 200 {FAaX) 215.701.4154
PHILADELRPHIA, PA 19102 WWW. LINDAKERNSLAW.COM

LiNDA A, KERNS {PA, NJd, LLM IN TaxaTiaN}

September 18, 2024

Via Emull to commissioners@montgomerycountypa.gou
And Facsimile to 610-278-5943 and 610-292-4527

Neil K Makhija, Chair Frank Dean

Jamila H. Winder, Vice Chair Director of Elections
Thomas DiBello, Commissioner 425 Swede Street, Suite 602
Montgomery County Board of PO Box 311

Commissioners Norristown, PA 19404

Re: Logic and Accuracy Testing
Dear Commissioners and Director of Elections Deawn:

As the Republican National Committee’s Pennsylvania’s Election Integrity Counsel,
I write concerning the commencement of raail and absentee ballot voting in
Montgomery County yesterday without statutorily required Logic and Accuracy
Testing pursuant to 25 P.S. §3031.10{(d) and in defiance of the March 7, 2024
Directive! on Logic & Accuracy Testing from the Pennsylvania Sceretary of State,
ineluding the notice requiremonls.

The Secretury’s Directive notes that counties “must conduct pre-election logic and
accuracy testing.” It defines such testing as “a series of pre-election steps intended
to ensure that ballots, scanners, ballot-marking devices, and all components of a
county’s cerlilied voting system are properly configured and in good working order
prior to being used in an election.” [emphasis added].

The Republican National Committee demands the following:

(1) Montgomery County Flection Officials immediately cease the distribution of
all mail and absentee ballots until the satisfactory completion of all
mandated testing.

‘chrome-extension://efaidnbmnnnibpeajpeglelefindmkaj/https://www.pa.gov/content/dam/copapwp-
pagov/en/dos/resources/voting-and-elections/directives-and-guidance/2024-Directive-on-Logic-
Accuracy-Testing-3.0.pdf

Republican National Committee 1
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(2) Any and all mail and absentee ballots distributed thus far must be

immediately segregated upon return so that arrangements can be made to
count these ballots by hand.

The Republican National Committee seeks a free and fair election for all voters
in this Commenwealth. Montgomery Counly’s defiance of mandatory testing
undermines confidence and trust in the integrity of the election. Our proposed
remedy-—to scgregule and count by hand the affected ballots—protecls the rights
of voters who, through no fault of their own, received ballots that the county
distributed in violation of law.

We have already lodged a complaint with the Montgomery County Election Tip
Line (610-292-2024) established by District Attorney Kevin Steele, as he publicly
disavowed “anyone thinking about disrupting this election in any way...”

I look forward to confirmation that Montgomery Connty Election officials will
immediately comply witli Lthe requested reliel of cessalion of voting prior to
completed Togic and Accurncy testing and segregation of ballots already
dislributed in defiance of the law. Innocent voters should not be harmed due to
the apparent eagerness of Commissioner Makhija to be the “first 2024 General
Election ballot in the Commonwealth of Pennsylvania!!” according to his post on
X today.

We will pursue all legal remadies available if your office does not act
immadiately to protect the integrity of the election.

Very truly yours,

LINDA'A. KERNS
Pennsylvania Election Integrity Counsel
Republican National Committee

Republican National Committee 2
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MONTGOMERY COUNTY SOLICITOR’S OFFICE
By: John A. Marlatt, Esquire/210141

By: Joshua Wertheimer, Esquire/332923

One Montgomery Plaza, Suite 800

P.O. Box 311

Norristown, PA 19404-0311

(610) 278-3033

REPUBLICAN NATIONAL COMMITTEE,ef af.
PlaintifTs,
Vs,

MONTGOMERY COUNTY BOARD OF
COMMISSIONERS, et al,,
Defendants,

Attorneys for Defendants

COURT OF COMMOUN PLEAS
MONTGOMERY COUNTY, PA

Crvil Action -- Law
Docket No. 2024-22251

DECLARATION OF MONTGOMERY COUNTY DIRECTOR OF ELECTIONS

FRANCIS DEAN

Frank Dean, solemnly declares under penalty of perjury under the laws of the Commonwealth of

Pennsylvania as follows:

I My name is Francis Dean. I currently serve as the Director of Montgomery County Voter

Services. | am over eighteen (18) years of age and under no legal disability. Montgomery

County is named as a Defendant in this lawsuit, and [ am authorized to speak on its

behalf and to submit this Declaration on behalf of the County Commissioners in their

capacity as the Montgomery County Board of Elections.

(o]

Ballot Acceptance Testing of mail-in and absentee ballots for the November §, 2024

General Election in Montgomery County was successfully completed prior to any mail-in

or absentee ballot being made available to the public. No errors were detected as a result

of the Ballot Acceptance Testing.
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Mail-in and absentee ballots were not sent out in the mail to those who had applied until
Logic and Accuracy testing for the central tabulation scanners used to conduct the
canvass for the mail-in and absentee hallots that will be used in the November 5, 2024

(General Election was completed.

Logic and Accuracy testing for the central tabulation scanners used to conduct the
canvass for the mail-in and absentee ballots that will be uscd in the November 5, 2024
General Election was completed on September 23, 2024, No errors were detected as a

result of the Logic and Accuracy Testing.

Francis Dean

Director of Voter Services
Montgomery County
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Hetzel, Seanne

From: Neil Makhija <Neil.Makhija@montgomerycountypa.gov>
Sent: Wednesday, September 25, 2024 1:19 PM
To: Alt, Megan; Jamila H. Winder; Soltysiak, Lee; Marlatt, John; Field, Benjamin; Dean,

Francis; Charles, Sarah; Spisak-Mosher Esq, Thomas; Williams, Tamra; Tyrrell, Rebecca;
Trombetta, Judy; Mart, Rhea
Subject: DOS statemant re lawsuit

Please see below and provide with all related inquiries
Begin forwarded message:

From: "Baylson, Mira" <mbaylson@pa.gov>
Date: September 25, 2024 at 1:16:50 PM EDT
To: Neil Makhija <Neil.Makhija@montgomerycountypa.gov=>

CAUTION: 'This is an exlernal message. Please think before you click on links or attachments
and report suspicious emails by using the report message bution.

The lawsuit filed Friday against Montgomery County i¢ frivolous, and Montgomery County’s
board of elections did everything required before printing ballots with the certified candidate list.

Every county is required — under state law and under the Department of State’s Directive on
Logic and Accuracy
Testing<https://nam11.safelinks.protection.outlook.com/?url=https%3 A%2F %2 Fwww.pa.gov¥%
2Fcontent%2Fdam%2Fcopapwp-pagov¥2Fen%2Fdos%2 Fresources%2Fvoting-and-
cleclions%2Tdirectives-and-guidance%2F2024-Direclive-on-Logic-Accuracy- lesting-
3.0.pdf&data=05%7C02%7CNei! Makhija%dUmontgomerycountypa. gov%7C978a497599a7416
3689308dcdd85d631%7Cabbbz4ec6a274c8195¢cb75¢7c96ad9c%7C0%T7CO%7C638628814101
952342%7CUnknown%%7-TWIpbGZsbidSey W ljoiMCAwLjAwMDAILCIQIjoi V2IuMzILCJ
BTil6Ik1haWwiLCIXVC16Mn0%3D%7C0%7C%7C%7C&sdata=mXF5Z6]pS5S3GK WvKsQgC
NGYrev8sI6IhsWonHjSrfo8U%3D&reserved=0> — to conduct logic and accuracy (L&A)
testing on its voting system before Election Day.

The Election Code does not require that L&A testing of voting systems be conducted before a
county makes mail ballots available. Counties must cextify to DOS at least 15 days before an
election that they have successfully completed the testing.

Pennsylvania’s elections are free, fair, safe, and sceure because of the many safeguards — such as
L&A testing — that surround our voting processes and systems before, during, and after Election
Day.
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Neil Makhija
Mentgomery County Commissioner
Chair, Board of Elections

P: (610) 278-3026
C: (215) 377-8000

This e-mail message, including any attachments, is for the sole use of the intended recipient(s) and may
contain confidentiat and piivifeyed information. Any unauthorized review, use, disciosure, forwarding, or
distribution is prohibited. If you are not the intended recipient, please conlacl Lhe sender by reply e-mail
and destroy ail copies of the original message.
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Q @he Philadelphia Tnquiver 2

POLITICS > ELECTION <3

A new RNC lawsuit would pause Montco mail
voting and force a hand count of ballots
already distributed

Republican Senate candidate Dave McCormick joined the
RNGC in a lawsuit that seeks to pause mail voting in
Montgomery Gounty and force hand counting of some ballots.
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Montgomery County sheriff's deputies pick up ms
2023,

Steven M. Falk / Steven M. Falk / Staff Photogra

Read More
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yJudicial System of Pepnsylvania. Case Recor

by Katie Bernard
Published Sept. 23, 2024, 12:35 p.m. ET

“= This is an exclusive article only for paid subscribers.

Thank you for your subscription - this article is possible because of subscribers
like you.

The Republican National Committee and U.S. Senate candidate Dave
McCormick are suing to temporarily stop Montgomery County from
distributing and collecting mail ballots.

The suit, which was filed I'riday, also demands that the couuty hand count all
mnail ballots that have already been distributed, a process that could add
several days to the vote counting process in November.

In a statement Monday, the Departinent of State, which issued the
Pennsylvania directives the RNC cites in its complaint, called the lawsuit
frivolous and said Montgomery County did everything required before sending
its ballots.

Montgomery County was the first in the Philadelphia area to begin distributing
mail ballots when the county electic

y
%

ballots were available, just one day .

certified the candidates on Novernl

Read Mare
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In a lawsuit filed in the Montgomery County Court of Common Pleas alongside
local Republicans, the RNC argued that the county’s quick start to mail voting
violated Pennsylvania election law because hallots were distributed before the

county began state-mandated logic and accuracy testing on election systems.

That testing is required before an zlection begins. By sending ballots before
that testing, the RNC argued, Montgomery County began the general election.

“Remarkably, Defendants were aware that the L&A testing had not been
completed on September 17, 2024 and public stated it would not commence
until September 19, 2024,” the lawsuit said.

=

As a result, the RNC wants a Montg -
from distributing ballots until the t
and hand counl any mail ballots tha

lead More
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Ad removed. Details

However, the Department of State said the testing the RNC is referring to must
be done 15 days before Election Day, not before ballots are printed and sent.

“I'he lawsuit filed I'riday against Montgomery Cointy is frivolous, and
Montgomery County’s board of elections did everything required before
printing ballots with the certified candidate list,” Geoff Morrow, a
spokesperson for the department, said. “Pennsylvania’s elections are free, fair,
safe, and secure because of the many safeguards — such as L&A testing — that
surround our voting processes and systems before, during, and after Election
Day”

Montgomery County has become a key Democratic stronghold in recent years
that helped swing the state to President Joe Biden in 2020. Turnout in the
county could play a major role in de

%

presidential and Senate contests.
A spokesperson for Montgomery Cc
leveled “baseless assertions” in bot
Head More
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9/30/24, 1.08 PM Republican lawsuit seeks to stop mail ballots in Montgomery County

“Montgomery County is fully complying with the Pennsylvania Election Code
and Department of State directives. The 115,000 Montgomery County voters
who have requested mail-in ballots already will receive thosc ballots soon,”

said Megan AlL, a spokesperson for Montgomery County.

Montgomery County solicitor Ben Field said in a Friday letter that the RNC was
conflating rules around preparation of ballots and testing of election
equipment. All testing required to prepare and distribute ballots, Field said,
occurred prior to sending the ballots.

Alt said Montgomery County had completed the required ballot acceptance
testing and logic and accuracy testing on the scanners used on mail ballots
prior to mailing ballots.

If the RNC’s lawsuit is successful it

process in Pennsylvania’s third larg

Montgomery County officials said I
115,000 mail ballots beginning last-
have to be hand counted, a process lead More

counting.
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In April, the county was slow to distribute mail ballots and county officials
have said they worked diligently to resolve those issues, becoming one of the
fastest counties to distribute ballots ahead of the general election.
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