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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION

THE STATE OF TEXAS
Plaintiff,

VS.

JACQUELYN CALLANEN in her official
capacity as Bexar County Election
Administrator; PETER SAKAI, in his
official capacity as Bexar County Judge;
REBECA CLAY-FLORES, in her official
capacity as Bexar County Commissioner;
JUSTIN RODRIGUEZ, in his official
capacity as Bexar County Commissioner;
GRANT MOODY, in his official capacity as
Bexar County Commissioner; TOMMY
CALVERT, in his official capacity as Bexar
County Commissioner.

Defendants.
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Case No. 5:24-cv-1043-OLG

DEFENDANTS’ OPPOSITION TO PLAINTIFF'S EMERGENCY MOTION FOR

REMAND

TO THE HONORABLE UNITED STATES DISTRICT JUDGE ORLANDO L. GARCIA:

NOW COME Defendants, JACQUELYN CALLANEN, in her official capacity as Bexar
County Elections Administrator; PETER SAKAI, in his official capacity as Bexar County Judge;
and REBECA CLAY-FLORES, JUSTIN RODRIGUEZ, GRANT MOODY, AND TOMMY
CALVERT, in their official capacities as Bexar County Commissioners, in the above-styled and
numbered cause, and file this, their opposition to Plaintiff’s Motion for Remand (ECF No. 2) and

Plaintiff’s Emergency Motion for Remand (ECF No. 10), as supplemented. (ECF Nos. 11, 12, 14).

For the reasons explained below, Plaintiff’s motion should be denied.
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l. INTRODUCTION

The Texas Attorney General brought this lawsuit against Defendants to prevent them from
facilitating the voter registration and participation of Bexar County residents in the upcoming
November 2024 federal election. (ECF No. 1-1). Plaintiff’s assertion that Defendants cannot
identify a federal interest or question sufficient to establish the Court’s jurisdiction is without merit.
Removal is appropriate under the “complete preemption” doctrine because the National Voting
Rights Act (“NVRA”) completely preempts the state law concerned here. Further, removal is
appropriate under the Grable doctrine because the state law claims concerned here clearly
implicate significant federal issues.

Texas has steadily grown in population for over two decades now.! In fact, San Antonio
added more new residents than any other city in the United States in the past year alone.? San
Antonio is, of course, within Bexar County, Texas. With so many new residents moving into Bexar
County in the past year, and with a nationa! federal election on the horizon, the Bexar County
Commissioners Court voted to appreve the hiring of a third-party vendor, Civic Government
Solutions (“CGS”), to mail out voter registration applications to a targeted population of
unregistered Bexar County residents in a limited voter outreach effort designed to expand and

encourage participation in the democratic process in Bexar County.® Defendants’ actions were in

thttps://www.census.goVv/library/stories/2023/03/texas-population-passes-the-30-million-mark-in-
2022.html#:~:text=From%202000%20t0%202022%2C%20the%20state%20gained%209%2C08
5%2C073%20residents%2C%20more,Nevada%2C%20Utah%2C%20and%20Idaho. (last visited
September 26, 2024).

2 https://www.expressnews.com/news/article/san-antonio-population-growth-2023-19761294.php
(last visited September 14, 2024).

3 The Bexar County Commissioners Court consists of Defendants Sakai, Clay-Flores, Rodriguez,
Moody, and Calvert. The vote to approve CGS passed by a vote of 3-1, with Defendant Moody
voting against, and Commissioner Calvert abstaining.
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accordance with their statutory duty as local government officials to increase voter registration and
participation in an upcoming federal election under the NVRA, 52 U.S.C. § 20501, et seq.

The Elections Clause, contained within the United States Constitution, provides that
“Congress may at any time by Law make or alter” regulations enacted by state legislatures
regarding the time, place, and manner of federal elections. U.S. Const., art. 1, § 4, cl 1; Arizona v.
Inter Tribal Council of Arizona, Inc., 570 U.S. 1, 7 (2013) (hereinafter referred to as “ITCA”).
Congress enacted the NVRA in 1993 under the Elections Clause to combat low voter registration
and participation rates by establishing procedures to increase the number of eligible citizens to
register to vote in federal elections. 52 U.S.C. § 20501(b). In enacting the NVRA, Congress
recognized that “discriminatory and unfair registration laws ard procedures can have a direct and
damaging effect on voter participation in elections for Federal office and disproportionately harm
voter participation by various groups, including ractal minorities.” 52 U.S.C. § 20501(a)(3).

The NVRA expressly imposes upon “iocal governments” a “duty” to “promote the exercise
of” the “[fundamental] right of citizen: of the United States to vote.” 52 U.S.C. § 20501(a). The
NVRA requires each State to “accept and use” a uniform, federal voter registration form produced
by the federal government. id. § 20505(a)(1). States may also develop their own forms, but the
contents of such forms are strictly regulated by federal law. Id. 8 20508(b). The NVRA requires
each State to designate a chief election official responsible for implementing the NVRA and
enforcing compliance with federal law among state and local governments and officials. Id. 8
20509. Under the NVRA, “[t]he chief election official of a State shall make the [voter registration]
forms . . . available for distribution through governmental and private entities, with particular
emphasis on making them available for organized voter registration programs.” Id. 8§ 20505(b)

(emphasis added).
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Congress has created a comprehensive mechanism to enforce the NVRA’s mandates in
federal court. First, it authorized the United States Attorney General to “bring a civil action in an
appropriate district court for such declaratory or injunctive relief as is necessary to carry out [the
NVRA].” 1d. § 20510(a). Second, it authorized a private right of action by “[a] person who is
aggrieved by a violation” of the NVRA. Id. § 20510(b). Third, it made interference with the rights
established by the NVRA—including attempts to “intimidate[], threaten[], or coerce[] . . . any
person for . . . urging or aiding any person to register to vote, to vote, or to attempt to register to
vote”—a federal felony punishable by fine, up to five years imprisonment, or both. 1d. § 20511.

Although the Texas Attorney General insists this lawsuit is limited to state law issues only
and cannot be heard by this Court, the dispute in fact arises under federal law. The Texas Attorney
General brought this lawsuit against Defendants for ccmplying with a duty imposed by federal
law pursuant to the federal constitution to distribute voter registration forms whose content is
prescribed by federal law in order to promotc voter participation in the upcoming November 2024
federal election. This removal is approgriate under the “complete preemption” doctrine as well as
under the Grable doctrine for cases involving a substantial question of federal law.

1. ARGUMENT
A. Removal of this cause of action is appropriate because the NVRA completely

preempts any state laws regarding whether local governments may distribute voter
registration forms for federal elections.

Removal of this action to federal court is appropriate because the NVRA completely
preempts any state laws regarding whether local governments may distribute federally-prescribed
voter registration forms for federal elections. “When a federal statute completely pre-empts the
state-law cause of action, a claim which comes within the scope of that cause of action, even if

pleaded in terms of state law, is in reality based on federal law . . . [and] is removable under 8
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1441(b).” Beneficial Nat’l Bank v. Anderson, 539 U.S. 1, 8 (2003) (emphasis added). Under the
complete preemption doctrine, “what otherwise appears as merely a state law claim is converted
to a claim ‘arising under’ federal law for jurisdictional purposes because the federal statute so
forcibly and completely displaces state law that the plaintiff’s cause of action is either wholly
federal or nothing at all.” Elam v. Kansas City Southern Ry. Co., 635 F.3d 796, 803 (5th Cir. 2011)
(quoting New Orleans & Gulf Coast Ry. Co. v. Barrois, 533 F.3d 321, 330 (5th Cir. 2008)).

The Fifth Circuit has held that to establish complete preemption justifying removal, a
defendant must show that: (1) “the statute contains a civil enforcement provision that creates a
cause of action that both replaces and protects the analogous area of state law,” (2) “there is a
specific jurisdictional grant to the federal courts for enforcemerit of the right,” and (3) “there is a
clear Congressional intent that claims brought under the federal law be removable.” Gutierrez v.
Flores, 543 F.3d 248, 252 (5th Cir. 2008) (cleaned up). Following the Supreme Court’s decision
in Anderson, however, the Fifth Circuit reccginized that the third prong of this test must focus not
on whether Congress intended the ciaim to be “removable,” but instead on whether it was
“Congress’s intent that the federai action be exclusive.” 1d.; see Anderson, 539 U.S. at 9 n.5 (noting
that focus is not on Congress’s intent regarding removability but rather its intent as to the
exclusivity of the federal law).

This three-part test, however, was developed in the context of assessing statutes enacted
pursuant to Congress’s Commerce Clause power, which is the only context in which it has to date
been presented to the Supreme Court. See Anderson, 539 U.S. at 4 (National Bank Act);
Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58 (1987) (Employee Retirement Income Security
Act of 1974 (ERISA)); Avco Corp. v. Machinists, 390 U.S. 557 (1968) (Labor Management

Relations Act). The test is inapposite in the context of Congress’s Elections Clause enactments.
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() When Congress regulates pursuant to the Elections Clause, it necessarily
completely preempts state laws.

Congress necessarily completely preempts state laws when it enacts statutes pursuant to its
Elections Clause power unless it expressly states otherwise. Where Commerce Clause statutes are
at issue, courts “start with the assumption that the historic police powers of the States were not to
be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.”
Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). That rule does not apply to the NVRA,
which Congress enacted pursuant to its Elections Clause power. As the Supreme Court explained
in considering the NVRA in 2013, “[t]lhe Clause’s substantive scope is broad” and includes
“regulations relating to ‘registration.”” ITCA, 570 U.S. at 8-9. “In practice, the Clause functions as
‘a default provision; it invests the States with responsibility Yor the mechanics of congressional
elections, but only so far as Congress declines to pr=-empt state legislative choices.”” Id. at 9
(quoting Foster v. Love, 522 U.S. 67, 69 (1997)). i1 explaining the scope of the Elections Clause,
the Supreme Court held that the presumptiGr against preemption that applies to statutes enacted
pursuant to other sources of congressional power is irrelevant to Congress’s Elections Clause
enactments. “That rule of consiruction rests on an assumption about congressional intent: that
Congress does not exercise lightly the extraordinary power to legislate in areas traditionally
regulated by the States.” Id. (cleaned up). The Supreme Court explained, however, that “[t]here is
good reason for treating Election Clause legislation differently: The assumption that Congress is
reluctant to pre-empt does not hold when Congress acts under that constitutional provision, which
empowers Congress to ‘make or alter’ state election regulations.” 1d. at 14 (quoting U.S. Const.
art. 1,84, cl. 1).

The Supreme Court explained further that “[w]hen Congress legislates with respect to the

‘Times, Places, and Manner’ of holding congressional elections, it necessarily displaces some
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element of a pre-existing legal regime erected by the states. Because the power the Elections
Clause confers is none other than the power to pre-empt, the reasonable assumption is that the
statutory text accurately communicates the scope of Congress’s pre-emptive intent.” Id. And the
Supreme Court reasoned that the “federalism concerns” present in other areas of congressional
action are weaker with regard to congressional enactments under the Elections Clause, because
“the State’s role in regulating congressional elections . . . has always existed subject to the express
qualification that it ‘terminates according to federal law.”” Id. at 14-15 (quoting Buckman Co. v.
Plaintiffs’ Legal Comm., 531 U.S. 341, 347 (2001) (emphasis added)).

Because the United States Constitution provides that feoeral laws like the NVRA
“terminate” analogous state laws, id., it makes little sense to consider the three-part complete
preemption test discussed in Gutierrez. The Constitution itself answers the question—federal laws
enacted pursuant to the Elections Clause complete'y preempt (indeed they terminate) —analogous
state laws unless Congress provides otherwise. That is the very purpose of the Elections Clause.

In the context of the Elections Ciause, therefore, the presumptions are reversed—the court
should presume Congress has intended to completely preempt to the extent of its statutory
enactments regulating congressional elections except to the extent it expresses otherwise. Plaintiff
asserts that that Defendants “point to no case law” in this respect regarding the NVRA. (ECF No.
2, pg. 7). But that is because, to Defendants’ knowledge, no State has ever—before now—
attempted to sue local government officials in state court to prevent them from complying with the
local officials’ federal law “duty” to distribute voter registration forms to promote participation in
federal elections. 52 U.S.C. 88 20501(a)(2) & (b)(2); 20505(b).

Because the NVRA was enacted pursuant to Congress’s Elections Clause power and has

“terminate[d]” any state law regarding whether local governments have a duty to distribute voter
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registration forms for federal elections, ITCA, 570 U.S. at 15, Plaintiff’s “cause of action is either
wholly federal or nothing at all.” Elam, 635 F.3d at 803. Nothing in the NVRA reflects a
congressional purpose not to displace state laws on the topic of Plaintiff’s suit. The Court should
thus conclude the NVRA has completely preempted Plaintiff’s state claim.*

(i) Even were the Court to apply the three-part Gutierrez test in the context of this
lawsuit, Defendants satisfy each and every element.

Even if the three-part Gutierrez test extends beyond Commerce Clause statutes to Elections
Clause statutes, Defendants satisfy each element. Congress, pursuant to its Elections Clause power,
made the NVRA the exclusive action for ascertaining the power ¢f governmental officials to
distribute voter registration forms for federal elections.

First, the NVRA creates a civil enforcement provision that includes a cause of action that
replaces and protects the analogous area of state law !t does so in two ways. First, it authorizes the
United States Attorney General—on behalf o1 the United States and all its citizens—to bring a
civil action in federal court “for such declaratory and injunctive relief as is necessary to carry out
this chapter.” 52 U.S.C. § 20510(a). Second, it expressly creates a private right of action to sue for
violations of the NVRA. id. § 20510(b). Plaintiff’s lawsuit falls under the NVRA’s civil
enforcement provisions because it questions the lawfulness of conduct by local government
officials that the NVRA expressly regulates: the distribution of federally-prescribed voter
registration applications by local governments to promote voter participation in federal elections.

See id. 88§ 20501(a) & 20505(h).

4 Plaintiff’s motion entirely misses the point that the Elections Clause and the NVRA make this
case wholly distinct from the run-of-the-mill removal cases where a federal law is raised as a
defense to a legitimate state law claim. The cases upon which Plaintiff relies are inapposite because
they deal with an entirely different context.
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Moreover, the fact that the NVRA’s cause of action “replaces and protects the analogous
area of state law,” Gutierrez, 543 F.3d at 252, is made evident by Texas law itself. The Texas
legislature enacted its voter registration laws following Congress’s enactment of the NVRA, in a
law titled “AN ACT relating to implementation of the National Voter Registration Act of 1993.”
See Acts 1995, 74th R.S., ch. 797, H.B. 127. At the same time, the Texas legislature enacted a
statute providing that

[i]f under federal law, order, regulation, or other official action the National Voter

Registration Act of 1993 is not required to be implemented or enforced in whole or in part,

an affected state law or rule is suspended to the extent that the law or rule was enacted or

adopted to implement that Act, and it is the intent of the legislature that the applicable law

in effect immediately before the enactment or adoption be reinstated and continued in effect
pending enactment of corrective state legislation.

Tex. Elec. Code § 31.007(a). If the Texas Secretary of State determines the NVRA has been
suspended in whole or part, she is to “modify applicakie procedures as necessary to give effect to
the suspension and to reinstatement of the proceciuies of the former law.” Id. § 31.007(b).

As part of the 1995 “ACT relating ic implementation of the National Voter Registration
Act of 1993,” the Texas Legislature required the secretary of state to identify activities that county
voter registrars undertake to “irinlement[] [] the National Voter Registration Act of 1993 Id. §
19.004(a)(1)(A) & (b); sec also id. § 20.009. Pursuant to that requirement, the Texas Secretary of
State promulgated a regulation titled “Voter Registration Drives Encouraged.” 1 T.A.C. § 81.25.°
That rule provides that “[v]oter registration drive efforts include but are not limited to mailout of
applications to households, insertion of applications into newspapers, distributing applications at

public locations, and other forms of advertising.” Id. § 81.25(b) (emphasis added).® Under the

5 The Texas Secretary of State’s own regulations specifically acknowledge that Section 19.004 of
the Texas Elections Code was “amended” by the NVRA. 1 T.A.C. § 81.28.

® Texas law provides that county voter registrars can apply for state funds to offset the cost of these
NVRA implementation activities, Tex. Elec. Code § 19.004(a)(1)(A) & (b); see also 1 T A.C. §

9
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NVRA suspension provision, this statute and rule were enacted solely because of the NVRA and
will cease to have legal effect in the absence of the NVRA. Texas law thus expressly recognizes
that activities by local governments to promote voter registration for federal elections— including
specifically mailing voter registration applications to county residents—are undertaken
exclusively pursuant to federal law and that absent that federal law the relevant state law
automatically disappears. Simply put, Texas’s law expressly provides that there is no state law on
the topic other than what is required to comply with the NVRA. There could be no clearer evidence
that a federal civil enforcement scheme “replaces and protects the analogous area of state law,”
Gutierrez, 543 F.3d at 252.

Second, the NVRA contains a specific jurisdictional grant of power to federal courts for its
enforcement. See 52 U.S.C. § 20510(a) & (b) (authorizing action in “appropriate district court”).
Moreover, Congress has granted federal courts jurisdiction to “secure equitable or other relief
under any Act of Congress providing for the jirotection of civil rights, including the right to vote.”
28 U.S.C. § 1343(a)(4).

Third, Congress intendec the NVRA to be the exclusive law with regard to whether local
governments have a duty (and therefore the authority) to distribute federally-prescribed voter
registration forms in order to promote participation in federal elections. This conclusion flows
directly from the fact that the NVRA was enacted pursuant to Congress’s Elections Clause power
and thus necessarily “terminate[s]” state law on the topic. ITCA, 570 U.S. at 15. But the NVRA
likewise makes that clear in other ways. Congress acted to create uniform laws nationwide to apply

to voter registration for federal elections. See Anderson, 539 U.S. at 10-11 (citing the National

81.25(a), but county commissioners courts may not rely upon receipt of such funds so they must
budget for those activities using county funds. Tex. Elec. Code 88 1.014 & 19.006.

10
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Bank Act’s purpose of providing uniform rules for federally chartered banks in finding complete
preemption). In enacting the NVRA, Congress expressly found that “[i]t is the duty of the Federal,
State, and local governments to promote the exercise of” the right to vote and that “discriminatory
and unfair registration laws and procedures can have a direct effect on voter participation in
elections for Federal office and disproportionately harm voter participation by various groups,
including racial minorities.” 52 U.S.C. § 20501(a) (emphasis added). Congress declared that its
purpose was, inter alia, “to establish procedures that will increase the number of eligible citizens
who register to vote in elections for Federal office” and “to make it possible for Federal, State, and
local governments to implement this chapter in a manner that enhances the participation of eligible
citizens as voters in elections for Federal office.” Id. § 20501(b}{1) & (2). Congress required states
to accept and use a Federal voter registration form and authorized them to create a state form so
long as the state form contained specific, federa!ly-prescribed contents. Id. 8§ 20505(a) &
20508(b). It required that those forms be matie available to governmental and private entities for
distribution. Id. § 20505(b). And it created a comprehensive scheme of federal enforcement in
federal courts—including by the United States Attorney General, by private parties, and through
criminal prosecution. Id. 8§ 20510 & 20511.

The NVRA—enacted pursuant to the Elections Clause—evinces a plain intent to be the
exclusive law with respect to whether local governments have the duty (or authority) to distribute
federally-prescribed voter registration forms to promote participation in federal elections. Because
there can be no state law on this question, Congress has “so forcibly and completely displace[d]
state law that the plaintiff’s cause of action is either wholly federal or nothing at all.” Elam, 635

F.3d at 803.

11
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B. Removal is appropriate under the Grable doctrine.

Removal is also appropriate under the Grable doctrine. In Grable & Sons Metal Products,
Inc. v. Darue Engineering & Manufacturing, the Supreme Court held that a state law quiet title
action that depended upon resolution of question involving federal tax law could be removed to
federal court even though there was no federal cause of action. 545 U.S. 308, 310 (2005). In so
holding, the Court explained that it had recognized “for nearly 100 years that in certain cases
federal-question jurisdiction will lie over state-law claims that implicate significant federal issues.”
Id. at 312. The Supreme Court explained that in determining whether removal is appropriate, “the
question is, does a state-law claim necessarily raise a stated federal issue, actually disputed and
substantial, which a federal forum may entertain without distuirhing any congressionally approved
balance of federal and state judicial responsibilities.” Id. at 314; see also Gunn v. Minton, 568 U.S.
251, 258 (2013) (noting that four considerations are whether federal issue is (1) “necessarily
raised,” (2) “actually disputed,” (3) “substaniial,” and (4) “capable of resolution in federal court
without disrupting the federal-state balaiice approved by Congress”). Here, each of these elements
is satisfied.

First, the NVRA is “necessarily raised” by Plaintiff’s suit. Plaintiff alleges that Texas law
contains no express authorization for local governments, including county voter registrars, to mail
voter registration forms to eligible, unregistered residents, and therefore state law must be
interpreted as prohibiting them from aiding their residents in registering to vote for the November
2024 federal election. (ECF No. 1-1). But the same Texas law Plaintiff cites as failing to authorize

Defendants to mail voter registration forms acknowledges on its face that it exists solely to

implement the requirements of the NVRA. The Texas legislature enacted its voter registration laws

following Congress’s passage of the NVRA, and it entitled its legislation “AN ACT relating to

12
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implementation of the National Voter Registration Act of 1993.” See Acts 1995, 74th R.S., ch. 797,
H.B. 127. That law expressly requires the Secretary of State to identify activities by county voter
registrars that “implement[] [] the National Voter Registration Act of 1993.” Tex. Elec. Code 8
19.004(a)(1)(A) & (b); see also id. § 20.009. Pursuant to that requirement, the secretary of state
has identified “mailout of applications to households, insertion of applications into newspaper,
distributing applications at public locations, and other forms of advertising,” 1 T.A.C. § 81.25(b)
(emphasis added), as types of voter registration drive activities undertaken by local governments
in order to implement the NVRA. Under Texas law, therefore, the allegations in Plaintiff’s
Complaint expressly relate to “implementation of the National Voter Registration Act.” Tex. Elec.
Code § 19.004(a)(1)(A) & (b); Tex. Admin. Code § 81.25(%) and Tex. Admin. Code. § 81.28
(recognizing that the NVRA “amended” Tex. Elec. Cede § 19.004). It is difficult to imagine a
clearer example of a federal law issue being “necessarily raised” by purported state law claim than
where the state law on its face stating that it exists to implement the federal law.

But here it does get even clearei. That is because Texas law expressly provides that its state
laws regarding the promotion of voter registration for federal elections exist against its will, are
solely in place to comply with Congress’s enactment of the NVRA, and are to be automatically
suspended in the event the NVRA ceases to apply in part or in full. Tex. Elec. Code § 31.007(a).
Texas law thus disclaims any state interest in the topic of local governments promoting voter
registration for federal elections by distributing federally-prescribed voter registration
applications, and provides that any relevant state laws will disappear if the NVRA ever ceases to
apply.

Plaintiff contends that it “does not base its claims on any federal law or regulation” and “is

simply seeking to invoke its intrinsic right to enact, interpret, and enforce its own laws against one

13
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if its political subdivisions.” Doc. 2 at 10 (cleaned up). But Plaintiff elides the fact that, as
explained above, the state laws it cites in its complaint “necessarily raise” Defendants’ duties and
authority under the NVRA—and do so on their face.

Second, there can be no dispute that that Defendants” NVRA responsibilities are actually
disputed. Plaintiff contends that Defendants have no lawful authority to mail voter registration
forms to eligible, unregistered Bexar County residents.” Defendants contend that the NVRA
recognizes that, as the elected officials of the Bexar County “local government,” they have a “duty
... to promote the exercise of [the right vote]” and must fulfill that duty “in a manner that enhances
the participation of eligible citizens as voters in elections for Federal office,” 52 U.S.C. § 20501(a)
& (b), including through “distribution” of voter registration fornis “with particular emphasis on . .
. organized voter registration programs,” id. 8 20505(b). tndeed, this is now the dispute of this
federal court action. This plainly constitutes an “actual dispute” among the parties related to
whether the NVRA imposes upon Defendants the duty—or at the very least the authority—to

engage in the conduct about which Plairitiff complains.

7 For political purposes and dramatic effect, Plaintiff—through Attorney General Ken Paxton—
asserts that Defendants have “invit[ed] illegal voter registration” by unlawfully mailing voter
registration forms to residents “regardless of the recipient’s eligibility.” (ECF No. 2, pgs. 2-3, 6).
Plaintiff’s supplemental motions for remand are red herrings meant to sow distrust in the
democratic process. Plaintiff contends that Travis County sent a voter registration application to a
deceased individual (see ECF No. 12), and voter registration applications to four individuals who
did not reside at the Travis County address where they were sent. (See ECF No. 14, 14-1). The
recipients of those mistaken mailings did not engage in fraudulent schemes to register anyone to
register to vote who was ineligible. The NVRA protects against that potential by (1) requiring
Texas to “specif[y] each eligibility requirement” on its form, 52 U.S.C. 8 20508(b)(2)(A), and (2)
making the “submission of voter registration applications that are known by the person to be
materially false, fictitious, or fraudulent” a federal crime, id. § 20511(2)(A). Congress balanced
the risk of ineligible voters registering and determined that local governments had a duty to
distribute voter registration applications to promote voter registration for federal elections.

14
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Third, Defendants’ NVRA obligations raise a substantial question of federal law. Whether
Defendants have a federal law duty or authority to promote voter registration for federal elections
in their capacity as Bexar County officials raises a substantial question of federal law. This inquiry
looks not at the importance of the issue to the parties themselves, but rather “to the importance of
the issue to the federal system as a whole.” Gunn, 568 U.S. at 259. That the federal issue here is a
substantial one is self-evident. The NVRA was enacted pursuant to an express grant of authority
to Congress to displace state laws. See U.S. Const. art. I, § 4, cl. 1. When Congress acts pursuant
to the Elections Clause, it exercises “broad” power to preempt state law. ITCA, 570 U.S. at 9. That
the Constitution itself specifically authorizes Congress to enact the NVRA itself speaks to the
importance of Elections Clause legislation to the federal system. Further, Congress expressed the
importance of promoting voter registration in the NVRA itself. In the “Findings” section of the
law, Congress provided that “the right of citizens ot the United States to vote is a fundamental
right,” that “it is the duty of the Federal, State, and local governments to promote the exercise of
that right,” and that “discriminatory and unfair registration laws and procedures can have a direct
and damaging effect on voter paiticipation in elections for Federal office and disproportionately
harm voter participation by various groups, including racial minorities.” 52 U.S.C. § 20501(a)(1)-
(3). In the “Purpose” section of the law, Congress provided that the NVRA would, inter alia,
“establish procedures that will increase the number of eligible citizens who register to vote in
elections for Federal office,” and “make it possible for Federal, State, and local governments to
implement [the NVRA] in a manner that enhances participation of eligible citizens in elections for
Federal office.” Id. § 20501(b)(1) & (2). Congress was clear that it was enacting the NVRA to
protect the “fundamental right” to vote in federal elections, an indisputably substantial interest in

the federal system.
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Indeed, the Supreme Court has emphasized the importance of the right to vote: “[n]o right
is more precious in a free country than that of having a voice in the election of those who make
the laws under which, as good citizens, we must live. Other rights, even the most basic, are illusory
if the right to vote is undermined.” Wesberry v. Sanders, 376 U.S. 1, 16 (1964). The substantiality
of the fundamental right to vote—including Congress’s effort to require local governments to
promote voter registration—far surpasses the issue the Supreme Court found substantial in
Grable—the propriety of IRS notice in a quiet title action. 545 U.S. at 315. While that was no
doubt substantial to the federal government’s revenue, the issue in this case goes to fundamental
questions of democracy—whether a State may use its state courts to prevent local governments
from complying with federal laws—enacted by specific constitutional authority to displace state
law—to promote participation in federal elections. The importance of this issue to the federal
system is paramount.

Fourth, federal court resolution witi not disrupt Congress’s federal-state balance.
Resolution of this case by this Court witi not disrupt any federal-state balance set by Congress. In
fact, Congress has plainly spoker: that the allegations at issue in this case should be heard in federal,
not state, court. First, Congress did so by enacting the NVRA in the first place—pursuant to its
power to “terminate” state laws regulating congressional elections. ITCA, 570 U.S. at 15; U.S.
Const. art. I, 8 4, cl. 1. The Framers settled any debate between which sovereign the final time,
place, and manner elections powers will be held (the federal government) and which branch of the
federal government would wield such power (Congress). See U.S. Const. art. I, § 4, cl.1. The
Constitution thus itself establishes that, for laws Congress enacts pursuant to the Elections Clause,
a federal—not state—forum is appropriate. Thus, as the Supreme Court held in ITCA, “federalism

concerns” are “weaker” when Congress acts under Elections Clause powers. 570 U.S. at 14.
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Indeed, Congress created a comprehensive enforcement system for ensuring that the
NVRA’s commands were followed—and each aspect specifies a federal judicial forum. See 52
U.S.C. § 20510(a) (authorizing the U.S. Attorney General to sue in federal court); id. § 20510(b)
(authorizing private right of action in federal court); id. 8 20511 (creating federal felony offenses
for violations of NVRA that would be prosecuted in federal court). There can be no doubt that
Congress expressly chose that a federal—not state—forum should determine whether local
government officials are duty-bound, or at least authorized, to promote voter registration in federal
elections by distributing federally-prescribed voter registration applications.

Moreover, “it will be the rare state [ultra vires] case that raises a contested matter of federal
law,” and thus recognizing federal court jurisdiction in this case “will portend only a microscopic
effect on the federal-state division of labor.” Grable, 545 U.S. at 315. Although Plaintiff suggests
(ECF No. 2 at 10) the possibility of an “enormous shift” of state law ultra vires claims to federal
tribunals if removal is permitted in this casg, it identifies no other case that would be affected.
Indeed, Defendants are not aware of a2 single state court lawsuit—in any state—in which a State
Attorney General has sought to prevent local governments from fulfilling their express duties
under the NVRA to distiibute federally-prescribed voter registration forms to promote
participation in federal elections. Undoubtedly this is because the NVRA is so clear. And perhaps
as well because Congress made interfering with local governments’ efforts to aid people to register
to vote a federal crime. Regardless, there will be no avalanche of state ultra vires cases shifting to
federal court by recognizing federal jurisdiction in this case.

C. There is no emergency
Contrary to Plaintiff’s assertions, it is not true that “Defendants removed this case to delay

and interfere with the state court’s ability to provide relief to the State” or “to avoid imminent and
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unfavorable state court rulings” (ECF Nos. 2 at 11; 12 at 2). Plaintiff’s pronouncement that it
would imminently prevail in the newly-constituted Texas Fifteenth Court of Appeals is puzzling
in light of the fact that Defendants prevailed in a hearing at the state trial court level (the only
hearing so far in this case) on the issue of enjoining CGS’s performance under the contract. See
ECF No. 6 at 3. Rather, Defendants rightfully placed a federal issue in federal court, giving effect
to the constitutional text of the Elections Clause and concomitant federal legislation under the
NVRA.
D. Plaintiff’s request for attorneys’ fees is unsupported.

The Court should reject Plaintiff’s request for attorneys’ fees under 28 U.S.C. § 1447(c).
The Supreme Court has held, “absent unusual circumstances, attorneys’ fees should not be awarded
when the removing party has an objectively reasonable basis for removal.” Martin v. Franklin
Capital Corp., 546 U.S. 132, 135 (2005). The event horizon of federal issues appropriately
removed to federal court is not easily observed. In fact, in one authority the state cites in its motion
to remand, the Fifth Circuit held: “Unfartunately, the meaning of this seemingly simple standard
[arising under federal law] has iesisted all efforts by the courts to arrive at a coherent, easily
applicable characterization. As noted by Wright and Miller, “[t]he most difficult single problem in
determining whether federal question jurisdiction exists is deciding when the relation of federal
law to a case is such that the action may be said to be one ‘arising under’ that law.” Charles A.
Wright & Arthur R. Miller, Federal Practice and Procedure § 3562 (1984). The phrase ‘masks a
welter of issues regarding the interrelation of federal and state authority and the proper
management of the federal judicial system.”” Casey v. Rainbow Group, Ltd., 109 F.3d 765, 768

(5th Cir. 1997) (cleaned up).
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It is baseless for Plaintiff to suggest that Defendants lacked an objectively reasonable basis
to remove this case, particularly in light of the Supreme Court’s on-point opinion in ITCA. Texas
law expressly states that its provisions related to voter registration activities by voter registrars are
solely a function of the NVRA’s requirements and that those laws disappear automatically if the
NVRA ever ceases to apply. It should come as no surprise to Texas then that its lawsuit aimed at
interfering with Defendants’ federal law “duty” to aid eligible residents in registering to voter
using a federally-prescribed form to encourage participation in a federal election has landed
Plaintiff in federal court.

CONCLUSION

For the foregoing reasons, Plaintiff’s motion for remarnd should be denied. Defendants
Bexar County Elections Administrator Jacquelyn Callanaii, Bexar County Judge Peter Sakai, and
Bexar County Commissioners Rebeca Clay-Flores, Justin Rodriguez, Grant Moody, and Tommy
Calvert respectfully request that the Court deny Plaintiff’s Motion to Remand along with any relief
requested therein on behalf of Plaintiff, and that the Court grant Defendants any other and further

relief, both in law and in equity, that Defendants may show themselves justly entitled.
Respectfully Submitted,

JOE D. GONZALES
Bexar County Criminal District Attorney

By: /s/ @lm’{/ g @g‘ée/mwz/

LARRY L. ROBERSON
Bar No. 24046728

Civil Section Chief
Iroberson@bexar.org
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ROBERT W. PIATT I
Bar No. 24041692
Assistant District Attorney
Robert.Piatt@bexar.org

LISA V. CUBRIEL

Bar No. 24045731
Assistant District Attorney
Lisa.Cubriel@bexar.org

JOSE E. HERRERA

State Bar No. 24073024
Assistant District Attorney
Jose.Herrera@bexar.org

BRITTANY MALLOY
State Bar No. 24094574
Assistant District Attorney
Brittany.Mailoy@bexar.org

NICCLE O’CONNOR

State Bar No. 24106289
Assistant District Attorney
Nicole.O’Connor@bexar.org

Bexar County District Attorney’s Office
Civil Division

101 W. Nueva, 7th Floor

San Antonio, Texas 78205

Telephone: (210) 335-2142

Attorneys for Defendants
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CERTIFICATE OF SERVICE

I do hereby certify that the foregoing document was served upon the following counsel for
the State of Texas through the CM/ECF system on September 27, 2024:

Kathleen T. Hunker

State Bar No. 24118515

Garrett Greene

State Bar No. 24096217

Ryan Kercher

State Bar No. 24060998

Special Litigation Division
Office of the Attorney General
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548
(512) 936-1706

(512) 320-0167 (fax)
Katheen.Hunker@oag.texas.gov
Garrett.Greene@oag.texas.gov
Ryan.Kercher@oag.texas.qov
Attorneys for Plaintiff

/s/ Larry L. Roberson
LARRY L. ROBERSON
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