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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICTOF GEORGIA  

ATLANTA DIVISION 

 

NEW GEORGIA PROJECT, et. al.,  : 

       : 

 Plaintiffs,     : Civil Action No. 

       : 1:24-cv-03412-SDG 

vs.       : 

       : 

BRAD RAFFENSPERGER, in his  : 

official capacity as Secretary of State  : 

of the State of Georgia, et. al.,   : 

       : 

 Defendants.     : 

       : 

 

WHITFIELD COUNTY BOARD OF ELECTIONS AND REGISTRATION 

STEPHEN KELEHEAR, ROB COWAN, AND CAROL BYERS’ REPLY 

BRIEF IN SUPPORT OF ITS MOTION TO DISMISS 

 

 

Introduction 

 

 The Whitfield County Board of Elections and Registration, Stephen 

Kelehear, Rob Cowan and Carol Byers (collectively hereinafter “Whitfield County 

BOE”) files this Reply Brief in response to Plaintiffs’ Consolidated Brief in 

Opposition to Defendants’ and Intervenors’ Motions to Dismiss Plaintiffs’ Second 

Amended Complaint [Doc. 304] for the limited purposes of responding to Plaintiffs’ 

arguments (1) regarding the traceability requirement for standing to sue the 

Whitfield County BOE, and (2) that Plaintiffs’ Consolidated Second Amended 
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Complaint for Injunctive and Declaratory Relief [Doc. 276] states a claim for which 

relief can be granted against the Whitfield County BOE.  

Regarding the other issues presented by its Motion to Dismiss Plaintiffs’ 

Second Amended Complaint, the Whitfield County BOE maintains and relies upon 

its arguments and authorities as set forth and also all the arguments and authorities 

set forth by the other Boards of Elections which have filed Motions to Dismiss 

Plaintiffs’ Second Amended Complaint. 

Argument and Authorities 

I. The Second Amended Complaint does not satisfy the traceability requirement for 

standing to sue the Whitfield County BOE. 

Plaintiffs argue:  

To the extent that any County Defendant(s) do dispute traceability, they 

are wrong for many of the same reasons as State Defendants and 

because of their close connection to administration of voter challenges.  

 

Doc. 304, p. 38, n.10. This argument is not responsive to the arguments regarding 

traceability supporting Whitfield County BOE’ motion to dismiss under Rule 

12(b)(1) [Doc. 301, pp. 5-8]. 

First, Plaintiffs treat “any County Defendant[s]” as “a monolith,” which the 

Supreme Court has held Plaintiffs may not do. Murthy v. Missouri, 603 U.S. 43, 69 

(2024). Standing is not “dispensed in gross.” 603 U.S. at 61. Instead, a plaintiff must 

demonstrate standing for each claim “against each defendant.” Id. This requires a 
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showing that “a particular defendant” engaged in challenged action. Id. Plaintiffs 

disregard these rulings.  

Next, Plaintiffs do not argue the Second Amended Complaint alleges any 

challenged action of the Whitfield County BOE and therefore do not argue that the 

Second Amended Complaint alleges Plaintiffs’ alleged injuries are fairly traceable to 

any challenged action of the Whitfield County BOE. This effectively disregards the 

requirement that to have standing a plaintiff must allege an injury in fact that is fairly 

traceable “to the challenged action of the defendant.” Ga. Ass'n of Latino Elected 

Offs., Inc. v. Gwinnett Cnty. Bd. of Registration & Elections (“GALEO”), 36 F.4th 

1100, 1113 (11th Cir. 2022).  

Finally, Plaintiffs do not argue the Second Amended Complaint alleges any 

past harm traceable to any challenged action of the Whitfield County BOE. Because 

of this failure, Plaintiffs can only implicitly rely upon the speculative possibility of 

harm traceable to some future action of the Whitfield County BOE. Applying the 

Supreme Court’s opinion in Murthy v. Missouri, such conjecture does not satisfy the 

traceability requirement for Plaintiffs to have standing to sue the Whitfield County 

BOE. Murthy v. Missouri, 603 U.S. at 70. 

II. The Second Amended Complaint does not state a claim upon which relief can 

be granted against the Whitfield County BOE. 
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Plaintiffs argue the Second Amended Complaint [Doc. 276] alleges certain 

Sections of Senate Bill 189 violate certain Sections of the National Voter 

Registration Act of 1993, 52 U.S.C. §20501-20511 (the “NVRA”) [Doc. 304, pp. 

46, 51, 57]. This is not responsive to the Whitfield County BOE’s motion to dismiss 

under Rule 12(b)(6) [Doc. 301, p. 9]. 

The Second Amended Complaint does not include any allegation that the 

Whitfield County BOE has acted unlawfully. Plaintiffs’ argument that the Second 

Amended Complaint alleges certain Sections of Senate Bill 189 violate certain 

Sections of the NVRA is not sufficient factual matter that the Whitfield County BOE 

has acted or will act unlawfully and therefore does not state a claim upon which 

relief can be granted against the Whitfield County BOE. GALEO, 36 F.4th at 1113.  

Conclusion 

For these reasons, and those previously stated in support of the Whitfield 

County BOE Motion to Dismiss Plaintiffs’ Second Amended Complaint [Doc. 301], 

and those stated by other Boards of Elections incorporated by reference, the Court 

should dismiss Plaintiffs’ Second Amended Complaint [Doc. 276] as to the Whitfield 

County BOE based on Rule 12(b)(1) and Rule 12(b)(6) of the Federal Rules of Civil 

Procedure. 

Respectfully submitted this 28th day of May, 2025. 
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 /s/Robert H. Smalley, III _________ 

   Robert H. Smalley, III 

Georgia Bar No. 653405 

rsmalley@mccamylaw.com 

Meg Deitz Parker 

Georgia Bar No. 759651 

mparker@mccamylaw.com 

Attorneys for Whitfield County Board of       

Elections and Registration, Stephen 

Kelehear, Rob Cowan, and Carol Byers 

Post Office Box 1105 

Dalton, Georgia 30722-1105 

Telephone: (706) 278-4499 

Facsimile: (706) 278-5002 

 

 

 

Certificate of Compliance 

 

Pursuant to L.R. 7.1(D), I certify that the foregoing has been prepared in 

Times New Roman 14, a font and type selection approved by the Court in L.R. 

5.1(C).  

   /s/Robert H. Smalley, III _________ 

   Robert H. Smalley, III 

Georgia Bar No. 653405 
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Certificate of Service 

I hereby certify that on May 28, 2025, I electronically filed the foregoing 

Whitfield County Board of Elections and Registration, Stephen Kelehear, Rob 

Cowan, and Carol Byers’ Reply Brief in Support of Is Motion to Dismiss with the 

Clerk of Court using the CM/ECF system which will automatically send email 

notification of such filing to all attorneys of record in this matter. 

  /s/Robert H. Smalley, III _________ 
   Robert H. Smalley, III 

Georgia Bar No. 653405 
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