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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
New Georgia Project, et al.,
Plaintiffs, :
VS. : No. 1:24-cv-03412-SDG
Brad Raffensperger, et al., :
Defendants.

Georgia State Conference
of the NAACP, et al.,

Plaintiffs,

Vs.

Brad Raffensperger, et al.,
Defendants.

Secure Families Initiative
and their Members,

Plaintiff,

VS.

Brad Raffensperger, et al.,
Defendants.

LOWNDES COUNTY BOARD OF ELECTIONS’
MOTION TO DISMISS PLAINTIFFES’ COMPLAINT
AND SUPPORTING BRIEF

MOTION TO DISMISS

Defendants Lowndes County Board of Elections and Registration, Carla
Jordan, Jackie Goolsby, and Ray Corbett (collectively the “Lowndes County Board
of Elections”) move the Court to dismiss Plaintiffs’ Consolidated First Amended
Complaint for Injunctive and Declaratory Relief (“Complaint”) [Doc. 155] as to the

Lowndes County Board of Elections (1) based on Fed. R. Civ. P. 12(b)(1) on the
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grounds that Plaintiff Georgia State Conference of the NAACP (the “NAACP”) and
Plaintiff Georgia Coalition for the People’s Agenda, Inc. (the “People’s Agenda”)
(“Plaintiffs”) do not have standing to sue the Lowndes County Board of Elections,
and (2) based on Fed. R. Civ. P. 12(b)(6) on the grounds that the Complaint fails to
state a claim upon which relief can be granted against the Lowndes County Board
of Elections.

This Motion is supported by the incorporated Brief. The Lowndes County
Board of Elections also adopts Sections I, II (A) and (B), and IV (A), (B), and (C)
of State Defendants’ Brief in Support of Motion to Dismiss Plaintiffs” Consolidated
First Amended Complaint (“State Defendants’ Brief”) [Doc. 168-1] and the
arguments of the other 17 County Boards of Elections filing Motions to Dismiss.

BRIEF IN SUPPORT OF MOTION TO DISMISS

Introduction
The Court sheiild dismiss Plaintiffs’ Complaint [Doc. 155] against the
Lowndes County Board of Elections based on Fed. R. Civ. P. 12(b)(1) for the reason
that it does not satisfy the injury-in-fact or traceability requirements for Plaintiffs to
have standing to sue the Lowndes County Board of Elections.
The Court should dismiss Plaintiffs’ Complaint [Doc. 155] against the
Lowndes County Board of Elections based on Fed. R. Civ. P. 12(b)(6) for the reason

that it does not contain sufficient factual matter to establish plausibility that the
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Lowndes County Board of Elections may act unlawfully and therefore fails to state
a claim upon which relief can be granted against the Lowndes County Board of
Elections.

In addition, the Court should dismiss Plaintiffs’ Complaint [Doc. 155] based
on Fed. R. Civ. P. 12(b)(1) and Fed. R. Civ. P. 12(b)(6) for the additional reason that
Plaintiffs’ claims against the Lowndes County Board of Elections are not allowed by
the National Voter Registration Act of 1993, 52 U.S.C. §§ 20501-20511 (“NVRA”).

Argument and Authorities

I. Plaintiffs’ Complaint does not satisfy the  injury-in-fact and traceability

requirements for Plaintiffs to have standin2 io sue the Lowndes County Board of

Elections.
To have standing to sue the Lowndes County Board of Elections, Plaintiffs

must allege an injury in faci that is fairly traceable to challenged action of the

Lowndes County Beeaid of Elections. Plaintiffs’ Complaint does not satisfy these

requirements.
The Supreme Court and the Eleventh Circuit have held:

Article 1T of the Constitution limits the subject-matter jurisdiction of
federal courts to “Cases" and “Controversies.” U.S. Const. art. III, § 2.
“To have a case or controversy, a litigant must establish that he has
standing.” United States v. Amodeo, 916 F.3d 967,971 (11" Cir. 2019).
The “irreducible constitutional minimum” of standing consists of (1) an
injury in fact that (2) is fairly traceable to the challenged action of the
defendant and (3) is likely to be redressed by a favorable decision.
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Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2130, 119
L. Ed. 2d 351 (1992).

Ga. Ass'n of Latino Elected Offs., Inc. v. Gwinnett Cnty. Bd. of Registration &
Elections (“GALEO”), 36 F.4" 1100, 1113 (11th Cir. 2022) (emphasis added).
Only two Plaintiffs have sued the Lowndes County Board of Elections. They
are the NAACP and the People’s Agenda. [Doc. 155, [P35.]
Plaintiffs’ claims against the Lowndes County Board of Elections are alleged
in Counts I, II, and I'V of the Complaint. Each Count alleges Senate Bill 189 violates
the NVRA. [Doc. 155, PP249-260, 261-270, 276-279 1

A. Plaintiffs’ Complaint does not satisfy thie injury-in-fact requirement.

To establish an injury in fact, a plaintift must show that he “suffered ‘an
invasion of a legally protected interest’ that is ‘concrete and
particularized” and ‘actual or imminent, not conjectural or
hypothetical.”” Spokeo, Inc. v. Robins, 578 U.S. 330, 339, 136 S. Ct.
1540, 194 L. Ed. 2d 635 {2016) (quoting Lujan, 504 U.S. at 560).

GALEO, 36 F.4™ at 1114.

As thoroughly discussed in Section II (A) and (B) of the State Defendants’
Brief [Doc. 168-1], Plaintiffs’ alleged injuries [Doc. 155, PP36-59] are too
speculative to satisfy the injury-in-fact requirement as applied by the Supreme Court

in FDA v. All. for Hippocratic Med., 602 U.S. 367, 381-382, 386-397 (2024).
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B. Plaintiffs’ Complaint does not satisfy the traceability requirement.

To satisfy the traceability requirement, a complaint must allege the plaintiff’s

injury is fairly traceable to “the challenged action of the defendant.” GALEO, 36

F.4" at 1113, citing Lujan, 504 U.S. at 560-561 (emphasis added).

A plaintiff must allege “a fairly traceable connection between the plaintiff’s

injury and the complained of conduct of the defendant.” GALEO, 36 F.4™ at 1116,

quoting Charles H. Wesley Educ. Found., Inc. v. Cox, 408 F.3d 1349, 1352 (11th Cir.
2005), quoting Parker v. Scrap Metal Processors, Inc.,386 F.3d 993, 1003 (11th Cir.
2004) (emphasis added).

Here, each Plaintiff alleges its injury 15 due to Senate Bill 189 itself. The

NAACEP alleges its injury is due to changes in the statute. [Doc. 155, P43.] The

People’s Agenda alleges its injury 15 due to changes in the statute. [Doc. 155, [P53.]

Neither Plaintiff alleges its injury is traceable to any “challenged action” or

“complained of conduct” of the Lowndes County Board of Elections.

Paragraph 101 of the Complaint alleges the Lowndes County Board of
Elections 1s created by state law to conduct elections and oversee voter registration
in Lowndes County and that the individual members of the Board are being sued in
their official capacity. [Doc. 155, P101.] Footnotes 4 and 41 allege the Lowndes
County Board of Elections was one of 17 Boards of Elections sent Plaintiffs’ notice

letter dated July 10, 2024, attached as Exhibit 2 to the Complaint (“Plaintiffs’
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Notice”). [Doc. 155, P3,n.4, P246,n.41; Doc. 155-3.] Otherwise, the Complaint does

not make any allegation regarding the Lowndes County Board of Elections.

Plaintiffs do not allege any “challenged action” of the Lowndes County Board

of Elections and thus do not allege their injuries are fairly traceable to any

“challenged action” of the Lowndes County Board of Elections. Plaintiffs do not

allege any “complained of conduct” of the Lowndes County Board of Elections and

thus do not allege a fairly traceable connection between their injuries and any

“complained of conduct” of the Lowndes County Board ¢f Elections.

Standing is not “dispensed in gross.” Murtny v. Missouri, 603 U.S. 43, 61
(2024). Defendants may not be treated “as a monolith.” 603 U.S. at 69. A plaintiff
must demonstrate standing for each claim “against each defendant.” Id. at 61. This
requires a showing that “a particuisi defendant” engaged in challenged conduct. /d.

Because Plaintiffs have not alleged the Lowndes County Board of Elections
has engaged in any past challenged conduct, standing to sue the Lowndes County
Board of Elections may not be based on speculation or conjecture that the Lowndes

County Board of Elections may engage in future challenged conduct. 603 U.S. at 70.
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II. Plaintiffs’ Complaint does not contain sufficient factual matter to state a claim

upon which relief can be granted against the Lowndes County Board of

Elections.

“[Wihile a plaintiff may both lack standing and fail to state a claim, it is also
true that a plaintiff can meet the requirement for constitutional standing but
nonetheless fail to state a claim.” Carpenters Pension Fund of Illinois v. MiMedx
Group, Inc., 73 F.4" 1220, 1240 (11" Cir. 2023).

[T]o survive a motion to dismiss under Rule 12(b)(6), “a complaint

must contain sufficient factual matter, accepted as true, to ‘state a claim

to relief that is plausible on its face’” Establistiing plausibility requires
“more than a sheer possibility that a defendant has acted unlawfully.”

GALEQ, 36 F.4™ at 1113 (emphasis added) (internal citations omitted).

Here, the Complaint [Doc. 155] does not contain sufficient factual matter that
the Lowndes County Board of Fiections will act unlawfully. It therefore fails to state
a claim upon which reliei can be granted against the Lowndes County Board of
Elections. The sheer possibility that the Lowndes County Board of Elections may
act unlawfully does not establish plausibility necessary to state a claim upon which
relief can be granted against the Lowndes County Board of Elections.

ITII. The NVRA does not allow Plaintiffs’ claims against the Lowndes County Board

of Elections.

Plaintiffs’ claims against the Lowndes County Board of Elections are based
on alleged violations of the NVRA. [Doc. 155, [P[P249-260, 261-270, 276-279.]

7
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The NVRA, however, does not create a private right of action against the
Lowndes County Board of Elections. The provision of the NVRA creating a private
right of action requires a person aggrieved by a violation of the act to give notice of

the violation to “the chief election official of the State.” 52 U.S.C. § 20510(b). If the

violation is not corrected within a specified time, the aggrieved person may bring an
action with respect to the violation. /d. The Lowndes County Board of Elections is

not “the chief election official of the State.” Accordingly, Plaintiffs’ Complaint

should be dismissed for failure to state a claim upon wiich relief can be granted
against the Lowndes County Board of Elections.
In addition, Plaintiffs’ Notice [Doc. 155-3] did not allege a violation of the

NVRA by the Lowndes County Board ot Elections. Moreover, Plaintiffs’ Notice did

not include notice of the claim now alleged in Count I of the Complaint. Proper
notice is a requirement for standing. Dismissal is the proper remedy. Ga. State Conf.
of NAACP v. Kemp, &41 F. Supp. 2d 1320, 1335 (N.D. Ga. 2012). Plaintiffs’
Complaint should therefore be dismissed based on lack of standing to sue the
Lowndes County Board of Elections.
Conclusion
For these reasons, the Court should dismiss Plaintiffs” Complaint [Doc. 155]

as to the Lowndes County Board of Elections.



Case 1:24-cv-03412-SDG  Document 256  Filed 03/24/25 Page 9 of 10

Respectfully submitted this 24" day of March, 2025.

/s] Walter G. Elliott
Walter G. Elliott
Ga. Bar No. 244855

Elliott Blackburn PC

3016 North Patterson Street
Valdosta, GA 31602

(229) 242-3333

Attorney for
Lowndes County Board of Elections

Certificate of Compliance

| certify that the foregoing has been preparad in Times New Roman 14, a font
and type selection approved by the Court i L.R. 5.1(C).
[s/ Walter G. Elliott

Walter G. Elliott
Ga. Bar No. 244855
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Certificate of Service

| hereby certify that on March 24, 2025, | electronically filed the foregoing
Lowndes County Board of Elections” Motion to Dismiss Plaintiffs’ Complaint and
Supporting Brief with the Clerk of Court using the CM/ECF system which will
automatically send email notification of such filing to all attorneys of record in this

matter.

/s/ Walter G. Elliott
Walter G. Ellictt
Ga. Bar No. 244855

10





