











































































































As the Commonwealth Court’s opinion makes clear, provisional ballots are not a failsafe
for errors made in mail-in voting. The Legislature has not authorized provisional voting to cure
mail-in ballot defects.> The General Assembly’s silence is dispositive: provisional voting may not
be used to cure mail-in ballot defects. See Discovery Charter Sch. v. Sch. Dist. of Phila., 166 A.3d
304, 321 (Pa. 2017) (“[WT]hen interpreting a statute, we must listen attentively to what the statute
says, but also to what it does not say.”).

Rather, for a voter who requested a mail-in ballot, the Election Code provides for use of a
provisional ballot in only one single circumstance: the voter “requests a [mail] ballot [but] is not
shown on the district register as having voted.”® 25 P.S. § 3150.16(b)(2); see also 25 P.S. §
3150.16(b)(1) (*The district register at each polling place shali ciearly identify electors who have
received and voted mail-in ballots as ineligible to vote at the polling place[.]”). The single
exception in the Code is not implicated here, as Plaintiffs admit that their mail-in ballots were
received by the WBOE before 8 p.m. on Ele«tion Day.

Moreover, as the Commonwealtis Court recognized, the express language of the Election
Code precludes a provisional ba!lot cast in an effort to cure a defective mail-in ballot from being

counted. The Complaint i Faragraph 51 cites to 25 P.S. 8 3050(a.4)(5), but that section, when

5> Nor, contrary to the citations in Paragraph 51 of the Complaint, is the ability to use a provisional ballot to cure a
mail-in ballot defect required or authorized by HAVA (the federal Help America Vote Act). See generally, 52 U.S.C.
§21082(a). Section 21082(a) of HAVA does not mention curing a defective mail-in ballot by voting provisionally and,
in substance, is nearly identical to the limited language in 25 P.S. § 3050(a.4)(5)(i)) concerning provisional ballots.
More importantly, HAVA in 52 U.S.C. § 21082(a)(4) ultimately provides that the ability to vote provisionally and the
validity of any such vote are to be determined under “State law,” which the Pennsylvania General Assembly has done
in 25 P.S. § 3050(a.4)(5)(ii)(F) as discussed below. HAVA provides Plaintiffs no relief.

& This could occur, for example, if the voter never received the mail ballot after requesting it or never completed or
returned it to election officials. The Election Code establishes a three-step sequence for mail voting: (1) first, the voter
applies for, is sent, and casts his ballot; (2) next, the county board receives the ballot; and (3) finally, the board
canvasses the ballot to determine its validity and whether to count it. See In re Canvass of Absentee & Mail-in Ballots
of Nov. 3, 2020 Gen. Election, 241 A.3d at 1067 (voters “cast their . . . mail-in ballots,” the board “receiv[es]” the
ballots, and “[t]he pre-canvassing or canvassing of absentee and mail-in ballots then proceeds”). The exception
permitting filing a provisional ballot applies if the process never reaches step two (2) and is not implicated here.
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read in complete fashion and in conjunction with the sections of the Code that follow it, actually
defeats Plaintiffs’ claim. Subclause (i) of 25 P.S. § 3050(a.4)(5) reads:

Except as provided in subclause (ii), if it is determined that the individual was

registered and entitled to vote at the election district where the ballot was cast, the

county board of elections shall compare the signature on the provisional ballot

envelope with the signature on the elector’s registration form and, if the signatures

are determined to be genuine, shall count the ballot if the county board of elections

confirms that the individual did not cast any other ballot, including an absentee

ballot, in the election.

25 P.S. § 3050(a.4)(5)(i) (emphasis added). Subclause (ii)(F) of 25 P.S. § 3050(a.4)(5) then goes
on to unambiguously require that “[a] provisional ballot shall not be counted if the elector’s
absentee or mail-in ballot is #imely received by a county board of elections.” /d.
§ 3050(a.4)(5)(i1)(F) (emphasis added).

As the above excerpts show, the plain language of Section 3050(a.4)(5)(1) (“Except as
provided in subclause (ii)”’) declares the section ihapplicable if Section 3050(a.4)(5)(i1) applies.
And Section 3050(a.4)(5)(i1)(F) undoubted'y applies here. Any mail-in ballot recorded in the
SURE system as “received” is per se “timely received” because, to be in SURE, it must have been
received by the WBOE before 8 p.m. on election day. Thus, under 25 P.S. § 3050(a.4)(5)(i1)(F),
any provisional ballot cast it an effort to cure a defective but “timely received” mail-in ballot
cannot be counted. Because the Court cannot disregard or rewrite the plain language of the Election
Code’, this unambiguous statutory language is dispositive.

The core relief Plaintiffs seek — to be able to cast and have counted a provisional ballot to
cure a defective mail-in ballot — is directly contrary to the Code. As Washington County’s

Elections Director testified, “that provisional ballot would not be counted if we had a [mail-in]

ballot marked as received.” Ostrander Dep., 89-90, 214-16. Even though not authorized by the

" In re Canvass of Absentee Ballots of Nov. 4, 2003 Gen. Election, 843 A.2d at 1231.
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Code, Plaintiffs are requesting the ability to use a provisional ballot to remedy an invalid mail-in
ballot. That is curing. But WBOE did not permit curing in the 2024 primary. And Pa. Dems.
precludes this Court from ordering a board to require notice or curing. Pa. Dems., 238 A.3d at 374.
Like the Commonwealth Court, this Court is “not at liberty to disregard the clear statutory mandate
that the provisional ballots to which this language applies must not be counted.” In re Allegheny
Cty. Provisional Ballots in the 2020 Gen. Election, 2020 WL 6867946, at *4. This Court lacks the
power to impose the relief Plaintiffs seek and should enter Summary Judgment.

The only Pennsylvania legal authority cited in the Complaint to support the purported
ability to cast a provisional ballot to cure a defective mail-in ballot is Koehane v. Delaware County
Board of Election, No. CV-2023-004458 (Del.Cnty.Ct.Comm.P1. 2023). Keohane is unpersuasive
and inapposite. Initially, Judge Whelan believed tiiere is “ambiguity” between 25 P.S.
§ 3050(a.4)(5) subclauses (i) and (ii)(F), but no such ambiguity exists or can exist due to subclause
(1)’s express exception (Except as provided in subclause (ii)”) that makes it inapplicable if
subclause (ii) applies, see supra pp. 29-32. As an exception to its rule, Section 3050(a.4)(5)(i1)(F)
per se cannot conflict with Seciion 3050(a.4)(5)(i). Moreover, Judge Whelan concluded that
subclause (i) provides a right to cure a mail-in ballot defect by provisional ballot, but that, too, is
incorrect, see supra id. Thus, Judge Whelan’s conclusion was not only incorrect, but irreconcilable
with the plain terms of the Election Code and the authorities noted above. And Keohane is at odds
with the Commonwealth Court’s decision in In re Allegheny Cty. Provisional Ballots in the 2020
Gen. Election, 2020 WL 6867946, at *4 — between an opinion of a three judge panel of the
Commonwealth Court even if unpublished and an unpublished opinion of a fellow Common Pleas
Court judge, the Commonwealth Court decision should be given greater persuasive weight. Most

importantly, Judge Whelan’s decision concerned Delaware County, which permits curing of
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defective mail-in ballots. But here the WBOE’s present policy does not permit curing. A decision
allowing the use of a provisional ballot to cure a defective mail-in ballot in a “curing county” has
no bearing or weight in a “non-curing county.” Keohane is clearly inapposite.

The Secretary’s “Guidance” cited in Paragraph 51 of the Complaint is equally unavailing.
The Guidance is, ironically, misguided. First, such Guidance does not have the force of law and is
not binding on the WBOE. E.g., Ziccarelli v. Allegheny Cnty. Bd. of Elections, 2:20-cv-1831-NR,
2021 WL 101683, at *5 n.6 (W.D. Pa. Jan. 12, 2021); Ostrander Dep. at 181-82; Marks Dep., 13-
15. Second, the only authority on which the Guidance is based is Keohane, which as discussed
above is no authority at all, particularly in a “non-curing” county. Thi¢ Guidance does not cite or
discuss the plain language of 25 P.S. § 3050(a.4)(5) subclauses (1) and (i1)(F) — the text of the law
which speaks to these issues.

Most importantly, history shows why the Secretary’s Guidances are not legally binding or
enforceable — they are often wrong. For ¢zample, in 2020, the Secretary issued a Guidance
advising that boards of election should count “naked ballots” (mail-in ballots without the required
secrecy envelope). Pa. Dems., 238 A.3d at 376 n. 29. Contrary to this Guidance, the Supreme
Court in Pa. Dems held that “naked ballots” were legally infirm and could not be counted. /d. at
374-80. The Secretary’s Guidance in that instance was wrong and provided incorrect information
to county boards of election. The current Guidance — given the plain language of 25 P.S.
§ 3050(a.4)(5) subclauses (i) and (ii)(F) — is equally as wrong, particularly for a county like
Washington, whose duly elected officials voted not to permit notice and curing.

29 ¢¢

Regardless of his “Guidance,” “the Secretary has no authority to definitively interpret the
provisions of the Election Code.” In re Canvass of Absentee & Mail-in Ballots of Nov. 3, 2020

Gen. Election, 241 A.3d at 1078 n.6. Correspondingly, the Secretary obviously has no authority
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to change the law, let alone do so through the issuance of mere Guidance — and, thus, lacks
authority to announce a right to notice and cure of mail-in ballot defects when the Pennsylvania
Supreme Court has determined that no such “constitutional or statutory” right exists. Pa. Dems.,
238 A.3d at 374. The Election Code vests authority to administer elections and to determine
whether to count ballots in county boards of elections, not the Secretary. Compare 25 P.S. § 2642
(setting out county boards’ expansive powers) with id. § 2621 (setting out Secretary’s limited
powers). Mr. Marks acknowledged this fact. Marks Dep., 14. The WBOE has exercised its
statutory authority and adopted a policy not to permit notice and curing. The Secretary’s Guidance
does not and cannot change that policy. Summary Judgment should bi¢ entered for the WBOE.

Further, what the Guidance instructs and what Plaintif’s seek in this action is illusory in
Washington County. Of what aid is it to a voter to tell hiin he can vote a provisional ballot, when
the Election Code mandates that the provisional ballot he would vote will not be counted? Yet,
that is what the Guidance does and that is the relief Plaintiffs seek to have this Court order. See
Compl., WHEREFORE Clause (¢). As Elections Director Ostrander testified, a “provisional ballot
would not be counted if we had a [mail-in] ballot marked as received.” Ostrander Dep., 214-16;
JSOF 947 (agreeing provisional ballot would not count). Because the WBOE does not permit
notice and curing, to tell a voter that they can file a provisional ballot “would mislead voters in
Washington County,” id., 218, which the Court obviously does not want to do.

G. The Court Should Apply the Andersen/Burdick Framework

Plaintiffs invite the Court to look to federal due process cases for the standards to use in
evaluating procedural due process challenges under the Pennsylvania Constitution. See Compl.
q152. If the Court accepts that invitation, it should apply the Anderson/Burdick framework

announced by the U.S. Supreme Court for evaluating “[c]onstitutional challenges to specific
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provisions of a State’s election laws” under “the First and Fourteenth Amendment” rather than the
Mathews v. Eldridge (“Mathews”) standard proffered by Plaintiffs. Anderson v. Celebreze, 460
U.S. 780, 789 (1983); see Richardson, 978 A.2d at 233-41.

While the Anderson/Burdick framework arises out of equal protection jurisprudence, the
U.S. Supreme Court’s language in adopting it discusses Fourteenth Amendment challenges in
general. Anderson, 460 U.S. at 789. Fourteenth Amendment challenges include procedural due
process challenges. The U.S. Courts of Appeals for the Fifth, Ninth and Eleventh Circuits have all
applied Anderson/Burdick to procedural due process challenges to voting regulations. Richardson,
978 F.3d at 233-41; Ariz. Democratic Party v. Hobbs, 18 F.4th 1179, 1194-95 (9th Cir. 2021);
New Ga. Project v. Raffensperger, 976 F.3d 1278, 1282 (11th Cir. 2020). The reasoning of these
courts is on point here and the Court should follow it.

Anderson/Burdick “is better suited to the context of election laws than is the more general
[Mathews] test.” Richardson, 978 F.3d at 234. This is because “[t]here must be substantial
regulation of elections if they are to be *air and honest and if some sort of order, rather than chaos
is to accompany the democratic nrocess.” Id. (citations omitted). State and local bodies, “not []
judges|,]” are “authorized o establish rules that govern elections.” Id. (citations omitted). This
need to regulate elections is at odds with the Mathews test because applying Mathews “inevitably
result[s] in courts weighing the pros and cons of various balloting systems, thereby tying the hands
of States seeking to assure that elections are operated equitably and efficiently.” Id. (citations
omitted). “Unlike [Mathews], the Anderson/Burdick approach recognizes that the state’s important
regulatory interests are generally sufficient to justify reasonably, nondiscriminatory restrictions.
Because Anderson/Burdick — unlike [Mathews] — appropriately accounts for the state’s interest in

regulating voting, it provides the most appropriate test for procedural due process claims
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challenging elections laws.” Id. (citations omitted). Unlike Anderson/Burdick, “[t]he generalized
due process argument that the plaintiffs argue[] for [] would stretch concepts of due process to
their breaking point.” Raffensperger, 976 F.3d at 1282. And “[g]ranting Plaintiffs’ relief here
would improperly immerse the Court in a sensitive political dispute, forcing it to make judgments
that appear “political, not legal.” Rucho v. Common Cause, 588 U.S. 684, 707 (2019); see also,
Clingman v. Beaver, 544 U.S. 581, 593 (2005) (courts should avoid standards of review in right-
to-vote cases that would cause “courts to rewrite state electoral codes”).

Using Anderson/Burdick here is also consistent with the state of the law in Pennsylvania. In
Pa. Dems., the Pennsylvania Supreme Court determined that it lacked authority to order county
boards of election to implement notice and curing for defective mail-in ballots. And, in Ball, the
Supreme Court held that the date requirement is mandatoiy. Chapman held that each county board
has discretion whether to adopt, or not adopt, 2 rolicy permitting notice and curing. WBOE
adopted a policy that is consistent with this Pennsylvania appellate precedent. To engraft a
procedural due process standard that fzi!s to properly account for this Pennsylvania precedent onto
the WBOE’s legislative decisicn would clearly be improper. Anderson/Burdick appropriately
recognizes and accounts for this Pennsylvania precedent, Mathews does not.

Applying Anderson/Burdick, here Plaintiffs’ claim fails. The “usual burdens of voting,”
such as properly completing a mail-in ballot’s declaration envelope, do not run afoul of due process
under Anderson/Burdick. Crawford, 553 U.S. at 198; Brnovich v. Democratic Nat. Committee, 594
U.S. 647, 669 (2021).% No binding authority has ever invalidated rules, like the WBOE’s policy,

imposing “usual burdens of voting” under the Anderson/Burdick balancing framework. Crawford,

8 Moreover, the WBOE policy to not provide for notice and curing concerns only mail-in voting and there is no
constitutional right to vote by mail. If in-person voting is offered, no one is denied “the right to vote” by policies
regulating mail-in voting. E.g. Tex. Democratic Party v. Abbott, 961 F.3d 389, 403-05 (5th Cir. 2020) (citing McDonald
v. Board of Election Com rs of Chicago, 394 U.S. 802, 807-11 (1969)).
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553 U.S. at 198; Brnovich, 594 U.S. at 669; NAACP, 97 F.4th at 135. This Court should not be the
first. Summary Judgment should be entered for the WBOE.

Further, because the WBOE’s no-curing policy imposes, at most, a minor burden on voting
—namely filling out your mail-in ballot correctly — under Anderson/Burdick, at most, it is subject
to “rational basis review,” Mays v. LaRose, 951 F.3d 775, 784 (6th Cir. 2020), which is “quite
deferential,” Mazo v. N.J. Sec’y of State, 54 F.4th 124, 153 (3d Cir. 2022).° Under that standard,
the “State’s important regulatory interests will usually be enough to justify reasonable,
nondiscriminatory” election regulations. Timmons, 520 U.S. at 351-52. Rational basis review “is
not a license for courts to judge the wisdom, fairness or logic of legislative choices.” Donatelli v.
Mitchell, 2 F.3d 508, 515 (3d Cir. 1993).

That rationale basis review is satisfied here is the nccessary and logical result of the General
Assembly’s decision not to provide notice and cutring as part of Act 77, as well as the Supreme
Court’s decisions in Pa. Dems. and Ball and ihe Commonwealth Court’s decision in Chapman.
See generally, Richardson, 978 F.3d at 235-41; Raffensperger, 976 F.3d at 1280-83; Hobbs, 18
F.4th at 1186-94. A policy that is 111 accord with Act 77 and this Pennsylvania precedent (and the
WBOE’s policy is) per se zatinot lack a rational basis. Again, Summary Judgment for the WBOE

is appropriate.

% Rational-basis review is one of the most forgiving standards of review in American law, and laws reviewed under
this standard are “overwhelmingly likely to be upheld.” M. Barnes & E. Chemerinsky, The Once and Future of Equal
Protection Doctrine?, 43 Conn. L. Rev. 1059, 1077 (2011). Courts must uphold a law under rational-basis review if
there is any conceivable basis to uphold it. FCC v. Beach Communications, 508 U.S. 307, 315 (1993).
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H. Plaintiffs are Provided Sufficient Procedural Due Process for the 2024 General
Election

Even if the Court determines that (i) Plaintiffs have standing, (ii) their claim is not moot,
(ii1) is ripe, (iv) is not precluded because they challenge only legislative action, (v) voting is a
liberty interest protected by procedural due process, (vi) they can make a procedural due process
claim for not being provided “notice and curing” for a mail-in ballot even though Pa. Dems holds
they have no such right to “notice and curing,” (vii) Plaintiffs can cure a defective mail-in ballot
by filing a provisional ballot, and (viii) the Anderson/Burdick standard is not the correct standard
to apply, Plaintiffs still lose for the simple reason that they have adequate notice as to the upcoming
November general election and the Election Code provides them an opportunity to be heard.

As Plaintiffs admit, the baseline inquiry is the need for proper notice and an opportunity to
be heard. Compl. 151 citing Bundy v. Wetzel, 184 4.3d 551, 557 (Pa. 2018); accord Com. v.
Wright, 961 A.2d 119, 132 (Pa. 2008) (“While not capable of an exact definition, basic elements
of procedural due process are adequate nctice, the opportunity to be heard, and the chance to
defend oneself before a fair and impartial tribunal having jurisdiction over the case.”).

As to notice: the mail-in ballot instructions expressly tell the voter, “[f]or your ballot to
count, you must follow ail of these steps.” Jt.Ex. E. That is sufficient notice for procedural due
process purpose. See Johnson v. Wetzel, 311 A.3d 684, 691 (Pa.Cmwlth. 2024); see also,
Richardson, 978 F.3d at 237 (voters were provided notice of the challenged signature verification
requirement as part of ballot instructions); Lawson, 481 F.Supp.3d at 781 (lack of notice of
signature verification requirement as part of ballot materials factored into due process analysis);
Jaeger, 464 F.Supp.3d at 1044 (same). Moreover, as to Plaintiffs in particular, and keeping in mind
that the Complaint seeks only forward-looking injunctive relief related to the upcoming 2024

general election, the history and facts of this suit provide Plaintiffs with ample notice that a
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defective mail-in ballot will not be counted. And, in the incredibly unlikely scenario that one of
the Plaintiffs would submit a defective mail-in ballot in the upcoming election, they now know
that they can attend the canvas to learn if their ballot has been rejected and can subsequently file a
statutory appeal pursuant to 25 P.S. § 3157. Likewise, the Organizational Plaintiffs can attend the
canvas to try to protect other voters. That is more than sufficient notice. See Johnson, supra.

As to an opportunity to be heard: If someone happens to have their mail-in ballot rejected,
they can appeal that rejection to the Court of Common Pleas under 25 P.S. § 3157 where a full
hearing is required.'® Such a hearing clearly satisfies procedural due process. As the Pennsylvania
Supreme Court has held, “the right to procedural due process is distinct from the right the
government seeks to impair” and procedural due process enables ““persons to contest the basis upon
which the State proposes to deprive them of protected interests.” Washington v. Pa. Dept. of Corr.,
306 A.3d 263, 285 (Pa. 2023); accord Memphis A. Phillip Randolph Inst., 482 F.Supp.3d at 684.!!
And, of course, a voter can always elect to votiz 1 person to fully eliminate even any potential risk

of improperly or incompletely filling ot:t a mail-in ballot. Cf. NAACP, 97 F.4th at 133-35.

19 In relevant parts Section 3157 provides:

(a) Any person aggrieved by any order or decision of any county board regarding the computation
or canvassing of the returns of any primary or election . . . may appeal therefrom within two
days after such order or decision shall have been made, whether then reduced to writing or not,
to the court specified in this subsection, setting forth why he feels that an injustice has been
done, and praying for such order as will give him relief . . . Upon the payment to the
prothonotary of a fee for filing such appeal, a judge of the court shall fix a time and place for
hearing the matter in dispute within three days thereafter].]

(b) The court on an appeal shall have full power and authority to hear and determine all matters
pertaining to any fraud or error committed in any election district to which such appeal relates,
and to make such decree as right and justice may require.

' 'While the hearing under 25 P.S. § 3157 would occur after Election Day, the Pennsylvania Supreme Court has held
that “in circumstances where procedural safeguards are not feasible in the pre-deprivation time frame, the availability
of a meaningful post-deprivation remedy satisfies due process requirements.” Johnson, 311 A.3d at 686 (citing Bundy,
184 A.3d at 557). Here, the ballots are not formally rejected until the canvas which occurs after election day. Ostrander
Dep. at 87-90, 116-18, 215-17. So no earlier opportunity to contest the formal decision not to count the ballots exists.
Further, a Section 3157 appeal would be heard before the election results are certified, meaning if such an appeal is
granted, a vote is counted in the official tally — that amounts to pre- not post-deprivation process.
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As to Plaintiffs purported concerns about the 2024 general election, they clearly have both
notice and an opportunity for a hearing if needed.'? Procedural due process is more than satisfied
and Summary Judgment should be entered for the WBOE.

V. CONCLUSION

Plaintiffs’ claim fails on a multitude of levels, both procedural and substantive. At bottom,
Plaintiffs disagree with the WBOE’s adoption of a policy not to provide notice and curing, but
lack standing and ripeness, as well as a valid a substantive basis to challenge that policy. The
WBOE'’s policy is consistent with Pennsylvania statutory and decisional law. Procedural due
process is not a valid basis to challenge the WBOE’s legislative policy; the relief Plaintiffs seek
(having the WBOE tell them they can cure a defective mail-in ballot via the filing of a provisional
ballot when the Election Code is to the contrary) is iliusory; and the Court cannot order, and
Plaintiffs have no right protected by procedural due process in, the “notice and curing” that
Plaintiffs seek because it would run afoul of the directives of the Supreme Court in Pa. Dems.

As an effort to do an end-run around Pa. Dems., Plaintiffs are trying to have this Court
overturn a valid legislative act by the WBOE in deciding not to offer notice and curing. But this
Court should not and canriot legislate from the bench in such a manner. The WBOE has done
nothing more than adopt a mail-in voting policy that is consistent with Pennsylvania law. That
does not and cannot violate procedural due process. Summary Judgment must be entered for the

WBOE.

12 While Plaintiffs’ requested relief is forward looking, as to the April 2024 primary, despite having full knowledge
of the WBOE’s policy and advocating against it, neither Organizational Plaintiff attended the publicly advertised
canvass where they could have objected to the rejection of ballots, nor were any appeals filed under 25 P.S. § 3157.
Those were Plaintiffs’ proper avenues of relief, not this contrived action based on procedural due process. For example,
a Section 3157 appeal brought by two voters in Butler County concerning whether they can cure a defective mail-in
ballot by filing a provisional ballot was filed on April 29, 2024 and is presently pending in the Court of Common Pleas
of Butler County. Genser v. Butler County Board of Elections, Misc.D.No. 2024-40116.
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