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187.  Figure 14 below depicts Plan 47.

Fig. 14. Plan 47.

188.  The Senate Congressional Subcommittee heard a presentation on Plan 47, including

that it altered certain discrete distiicts from the staff-drawn draft plans, “avoid[ed] crossing the

Everglades, thereby utilizinig perhaps the most major

o

geographic boundary in Fiorida, which also coincides with

99 C6y

county boundaries,” “improv[ed] compactness to [] districts

99 ¢¢

throughout the region,” “ma[de] ten additional cities whole
on net,” and “eliminat[ed] three city splits.”

189. As discussed above, Rep. Driskell asked
about alternative configurations for the Challenged House
Districts that would have made them more compact.

190. POOOHOO019 or Plan 19, submitted to the
Legislature by a member of the public in October 2021,

oriented HDs 118 and 119 “stacked on top of each other like

squares,” exactly how Rep. Driskell suggested a few months  Fig. 15. Plan 19.
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later. Figure 15 on the previous page depicts HDs 116, 118, and 119 in Plan 19.

191. But the Legislature rejected these configurations for the Challenged Districts.

192.  Other alternative configurations exist that better comply with race-neutral
traditional redistricting principles like compactness, respect for political subdivisions, and
following major geographic features.

193.  The existence of these alternative configurations provides additional circumstantial
evidence of racial predominance in the Challenged Districts.

111. The Use of Race Was Not Narrowly Tailored

194. Where, as here, race was the predominant factor in the government’s decision-
making, strict scrutiny is triggered and “[t]he burden thus shifts to the State to prove that its race-
based sorting of voters serves a ‘compelling interest’ and is ‘narrcwly tailored’ to that end.”
Cooper, 581 U.S. at 292 (quoting Bethune-Hill v. Va. State Bd. oj Elections, 580 U.S. 173, 193
(2017)). Compliance with the Voting Rights Act and corollary tequirements like the Fair Districts
Amendments’ non-retrogression standard can justify the predominant consideration of race. Here,
the Legislature identified no other compelling interesi to justify its predominant use of race in
drawing the Challenged Districts.

195.  “When a State invokes the VRA to justify race-based districting, it must show (to
meet the ‘narrow tailoring’ requirement) that it had ‘a strong basis in evidence’ for concluding that
the statute required its action.” Ceoper, 581 U.S. at 292 (quoting Ala. Legis. Black Caucus v.
Alabama, 575 U.S. 254, 278 (2(15)). “Or said otherwise, the State must establish that it had ‘good
reasons’ to think that it wou!d transgress the [VRA] if it did not draw race-based district lines.” /d.
at 293 (emphasis in original). “If a State has good reason to think that all the ‘Gingles
preconditions’ are met, then so too it has good reason to believe that § 2 requires drawing a
majority-minority district. But if not, then not.” Id. at 302 (citations omitted).®

A. The Second and Third Gingles Preconditions Are Absent in the Challenged
Districts

196. The Legislature lacked good reasons to think that the second Gingles

precondition—minority voting cohesion—was met with respect to Hispanic voters in the

¢ Asnoted above in footnote 1, all three Gingles preconditions must be present for liability under

Section 2 of the VRA and the Fair Districts Amendments’ vote-dilution requirement, but the Fair
Districts Amendments’ retrogression standard only requires the second and third preconditions to
be present.
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Challenged Districts.

197. In the decade preceding the Challenged Districts’ enactment, Hispanic voters
exhibited a lack of voting cohesion in each of the benchmark districts (CDs 25, 26, and 27 under
the benchmark congressional plan, and HDs 111, 112, 114, 115, 116, 118, and 119 in the
benchmark House plan), in their newly drawn successor districts, in Miami-Dade County, and in
the overall South Florida region.

198. In the years leading up to the Challenged Districts’ enactment, election results
demonstrate that Hispanic voters generally did not vote cohesively within those geographies in
elections for statewide office, U.S. Congress, and the Florida Legislature.

199. The Legislature also lacked good reasons to think that the third Gingles
precondition—white bloc voting sufficient to usually defeat the minority group’s candidates of
choice—was met.

200. In the decade preceding the Challenged Districis’ enactment (2012-2020), white
voters statewide voted to defeat South Florida Hispanic voters’ preferred candidates in only
approximately a third of statewide partisan general election contests.

201. But even in those few contests, South Florida Hispanic voters did not vote
cohesively for a single candidate.

202. In partisan primary contests, white voters in those years supported South Florida
Hispanic voters’ preferred candidates in all but one statewide Republican primary, and all but one
statewide Democratic primary.

203. “Here, electoral history provided no evidence that a § 2 plaintiff could demonstrate
the third Gingles prerequisite—effective white bloc-voting.” Cooper, 581 U.S. at 302.

B. The Legislature Was on Notice that the Gingles Preconditions Were Absent

204. The Legislature was on notice—but ignored—that the Gingles preconditions were
absent. Prior court decisions and published scholarship revealed a lack of Hispanic voting
cohesion, and during legislative sessions on redistricting, individual legislators questioned
leadership about their assumptions of Hispanic voting cohesion and white bloc voting.

205. In its 2015 decision in League of Women Voters of Florida v. Detzner
(Apportionment VIII), the Florida Supreme Court noted “the evidence before this Court suggests
a lack of Hispanic voting cohesion in” the benchmark district for proposed CD 26 (then numbered

25 under the map in place from 2002-2012). 179 So. 3d at 286—87. The court further noted that
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expert evidence showed “Hispanic registered voters are closely divided among Republicans
(36.5%), Democrats (30.6%), and Independents and Others (32.9%)” in the multi-county area
covered by the three majority-Hispanic congressional districts. /d. at 287. The Florida Supreme
Court concluded: “[TThere is scant evidence before this Court that Hispanics in Benchmark District
25 vote cohesively . ...” Id.

206. Six years later, a law review article examined the issue of political cohesion among
South Florida’s Hispanic electorate, concluding a lack of cohesion.”

207. On March 4, 2022, the Latino Policy & Politics Institute at UCLA published a
report on Hispanic voting patterns in South Florida, finding that “[a] close look at the data reveals
that while there are patterns of cohesive voting, there are separate and distinct Latino voting blocs
that vary by geography and ethnicity.”® The UCLA report concluded: “Given the diversity within
the Latino population, voting data make clear that it is not accurate te speak about ‘the Latino vote’
as one cohesive bloc.”

208. Later that month, in a case against the Secrctary of State, the Northern District of
Florida cited the Secretary’s records to find “Latino Fioridians are not particularly affiliated with
either party” and credited the defendants’ expeit’s testimony that “the best way to understand
Hispanics is as swing voters.” League of Women Voters of Fla., Inc. v. Lee, 595 F. Supp. 3d 1042,
1081 (N.D. Fla. 2022), aff’d in part, rev’d in part on other grounds sub nom. League of Women
Voters of Fla., Inc. v. Fla. Sec’y of State, 66 F.4th 905 (11th Cir. 2023).

209. In 2021 and 2022, lawmakers probed House and Senate Committee leadership
about their assumptions of Hispanic voting cohesion and white bloc voting as the Enacted Plans
wound their way through the Legislature. At best, legislative leadership failed to answer these
questions; at worst, their answers revealed that the Legislature forsook its duty to ensure its use of
race was narrowly tailored to advance a compelling interest.

210. For example, Rep. Joseph questioned Chair Leek on the House floor about Plan

8013, asking: “Did the House’s analysis involve ecological regression or inference analysis to

7 Nicholas Warren, Gingles Unraveled: Hispanic Voting Cohesion in South Florida, 2 N.C. CIv.
R.L. REV. 1 (2022) (posted on SSRN Sep. 7, 2021), https://papers.ssrn.com/sol3/papers.cfm?
abstract 1d=3912034.

8 Matt Barreto & Angela Gutierrez, Taking a Deeper Look at Hispanic Voting Patterns in South
Florida, UCLA Latino Policy & Politics Institute (Mar. 4, 2022), https://latino.ucla.edu/research/
voting-in-south-florida/.
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determine the level of minority cohesion, white voting bloc, and racially polarized voting?”” During
a lengthy colloquy, Chair Leek suggested some unspecified analysis had been “performed by
experts” and “counsel,” but he could not identify which districts the analysis had been conducted
in and did not make the analyses available to other representatives.

211.  Chair Leek acknowledged that “cohesion is one of the factors in determining what
is a protected district.” He also appeared to acknowledge that Hispanics in Florida do not vote as
cohesively as other groups: according to Chair Leek, “you may have African American protected
districts [that] may be cohesive and able to elect the candidate of their choice with a 29% Black
voting-age population,” but for “Hispanics on the other hand, if you look across the maps, usually
you won’t see that type of performance occur until you get to about the 65% or 70% Hispanic
voting-age population.”

212. Nonetheless, when asked whether the House had ‘“confirmed . . . or contradicted”
the Supreme Court’s finding in 2015 of “a lack of Hispanic voiing cohesion in the Miami-Dade
area,” Chair Leek declined to answer. When asked whether the House “considered the diversity
within the Latino community when doing the functicual analysis” he and others had repeatedly
referred to, Chair Leek said it was “not part of the data that’s given to us, the census data, or the
elections data.”

213. In another colloquy on Plan 8013, Cuban American Rep. Susan Valdés asked Chair
Leek if it is “a requirement that the minority group vote cohesively before one starts looking at
dilution” and “before considering retrogression.” Chair Leek’s answers to both questions were
nonresponsive.

214. Rep. Valdés then tried to ask two related questions: (1) Whether the House’s
mapmakers “commissioned or relied upon any other reports, studies that were addressing the
minority voting cohesion and racially polarized voting?”” and (2) “Was there a report or another
type of study done on how cohesively the Latino or Hispanic electorate in South Florida votes?”
But the Speaker ruled both questions out of order.

215. Responding to a question from Rep. Joseph when the House’s congressional Plan
8019 was on the House floor March 3, 2022, Chair Leek all but admitted the Legislature did not
have good reasons to believe the Gingles preconditions were present for the Challenged Districts,

because he did not see it as the Legislature’s role to even confirm their existence at all:
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For the edification of the body and people who haven’t had to suffer
through this for as many months as we have, the Gingles test is
actually a test that’s used to determine whether a plaintiff can bring
a lawsuit or not. The required functional analysis that we have is
constitutional. We’re only required to perform the functional
analysis, but we’re not plaintiffs bringing a case. There might be
plaintiffs in this room or outside of this room that are going to bring
a case and have to pass that standard, but that’s not us.

216. Later, when Plan 109 was on the floor, Chair Leek reiterated the Legislature’s belief
that the Gingles preconditions were irrelevant. Rep. Ben Diamond asked him: “Has there been any
analysis done on CD 26, with regard to the Latino voting population, that there will be sort of the
cohesiveness necessary in that voting population in order to defend that district under th[e]
[Gingles] test?” Chair Leek responded: “Remember, the only analysis that we are required to
perform is the functional analysis, which has been done. We have not performed the analysis that
you’re talking about on the Governor’s [] maps.”

217.  Chair Leek was mistaken about what analysis the law required the Legislature to
perform. “To have a strong basis in evidence to conclude that § 2 demands such race-based steps,
the State must carefully evaluate whether a plainti{t could establish the Gingles preconditions . . .
in a new district created without those measures.” Cooper, 581 U.S. at 304.

218.  The State of Florida conducted no such careful evaluation.

% % %

219. Debating in support of SB 2-C on April 21, 2022, Republican Rep. Mike Beltran—
a member of the House Congressional Subcommittee—explained how the use of race in
redistricting must be justiiied under strict scrutiny:

The prevailing federal court caselaw basically comes with one
proposition, which is: if you’re going to take into account these
types of things that we’re not supposed to take into account[,] . . .
it’s got to be narrowly tailored. You have to have a compelling state
interest, you can’t have a sprawling geographic district, and you
have to follow these principles. You really have these exacting
principles. . . . if you really want to do it, you have to meet these
stringent criteria.

220. The Challenged Districts do not meet those stringent criteria. They are racial
gerrymanders under the Fourteenth Amendment and violate Plaintiffs’ rights to equal protection of

the laws.
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CLAIMS FOR RELIEF
COUNT ONE

Racial Gerrymandering — Congressional Districts 19, 26, 27, and 28
in Violation of the Fourteenth Amendment to the U.S. Constitution
(42 U.S.C. § 1983)

221. Plaintiffs Cubanos Pa’lante, Engage Miami, the FIU ACLU Club, Polo, Sorto,
Rivero, Goldberg, and Falcon reallege and reincorporate by reference Paragraphs 1, 3—-6, 8-36,
38-39, 41-50, 76, 82, 84, 98—188, and 191-220 of this Complaint as though fully set forth herein.

222.  The Fourteenth Amendment to the U.S. Constitution provides in relevant part: “No
State shall . . . deny to any person within its jurisdiction the equal protection of the laws.”

223.  Under the Equal Protection Clause, a racial classification is prohibited unless it is
narrowly tailored to serve a compelling state interest.

224. As alleged in detail above, race was the predominant factor in the design of
Congressional Districts 19, 26, 27, and 28. Race predominatec over all other redistricting criteria
when they were drawn, rendering them racial classificationis subject to strict scrutiny.

225. 'The use of race as the predominant factor in creating the Challenged Congressional
Districts was not narrowly tailored to advance any compelling state interests, including compliance
with Florida’s Fair Districts Amendments or Section 2 of the Voting Rights Act.

226. Consequently, the Challznged Congressional Districts do not survive strict scrutiny.

227. 'Therefore, the Challenged Congressional Districts violate Plaintiffs’ rights under
the Equal Protection Clause and 42 U.S.C. § 1983.

COUNT TWO

Racial Gerrymandering — House Districts 112, 113, 114, 115, 116, 118, and 119
in Violation of the Fourteenth Amendment to the U.S. Constitution
(42 U.S.C. § 1983)

228. Plaintiffs Cubanos Pa’lante, Engage Miami, the FIU ACLU Club, Polo, Sorto, and
Falcon reallege and reincorporate by reference Paragraphs 1-2, 4-5, 7-25, 28-37, 39-40, 42-97,
157, 185, 189-220, and 222-223 of this Complaint as though fully set forth herein.

229. Asalleged in detail above, race was the predominant factor in the design of House
Districts 112, 113, 114, 115, 116, 118, and 119. Race predominated over all other redistricting
criteria when they were drawn, rendering them racial classifications subject to strict scrutiny.

230. The use of race as the predominant factor in creating the Challenged House Districts
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was not narrowly tailored to advance any compelling state interests, including compliance with

Florida’s Fair Districts Amendments or Section 2 of the Voting Rights Act.

231.

Consequently, the Challenged House Districts do not survive strict scrutiny.

232.  Therefore, the Challenged House Districts violate Plaintiffs’ rights under the Equal

Protection Clause and 42 U.S.C. § 1983.

REQUEST FOR RELIEF
WHEREFORE, Plaintiffs respectfully request the Court enter judgment in their favor and:

A. Declare the Challenged Districts to be unconstitutional in violation of the Fourteenth

Amendment as racial gerrymanders;

B. Permanently enjoin Defendants and their agents from calling, conducting, supervising,

or certifying any elections under the Challenged Districts;

C. Enter a remedial decree that ensures Plaintiffs live anud vote in constitutional districts;

D. Order Defendants to hold special elections to iimit the harm to Plaintiffs should

adequate relief be unavailable prior to the next regular election;

Award Plaintiffs reasonable attorneys’ fees and costs of suit;

F. Grant any other relief the Court deeras just and proper.

Respectfully submitted May 23, 2024,

/s/ Nicholas L.V. Warren

Nicholas L.V. Warren (FBN 1019018)
ACLU Foundation of Ficrida

1809 Art Museum Drive, Suite 203
Jacksonville, FL 32207

(786) 363-1769

nwarren@aclufl.org

Daniel B. Tilley (FBN 102882)
Caroline A. McNamara (FBN 1038312)
ACLU Foundation of Florida

4343 West Flagler Street, Suite 400
Miami, FL 33134

(786) 363-2714

dtilley@aclufl.org
cmcnamara@aclufl.org

Andrew J. Frackman*
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New York, NY 10036 emurphy@omm.com
(212) 326-2000 gjackson@omm.com

afrackman@omm.com
* Pro hac vice application forthcoming
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