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AUTHORITIES PRINCIPALLY RELIED UPON

ALASKA CONSTITUTION
Art. XI, § 3. Petition.

After certification of the application, a petition containing a summary of the subject
matter shall be prepared by the lieutenant governor for circulation by the sponsors. If
signed by qualified voters who are equal in number to at least ten percent of those who
voted in the preceding general election, who are resident in at least three-fourths of the
house districts of the State, and who, in each of those house districts, are equal in number
to at least seven percent of those who voted in the preceding general election in the house
district, it may be filed with the lieutenant governor.

Art. XI, § 4. Initiative Election.

An 1nitiative petition may be filed at any time. The lieutenant governor shall prepare a
ballot title and proposition summarizing the proposed law, and shall place them on the
ballot for the first statewide election held more than one hundred twenty days after
adjournment of the legislative session following the filing. If, before the election,
substantially the same measure has been enacted, the petition is void.

ALASKA STATUTES
Sec. 15.45.130. Certification of circulator.

Before being filed, each petition shall be certified by an affidavit by the person who
personally circulated the petition. In determining the sufficiency of the petition, the
lieutenant governor may not count subscriptions on petitions not properly certified at the
time of filing or corrected before the subscriptions are counted. The affidavit must state
in substance

(1) that the person signing the affidavit meets the residency, age, and
citizenship qualifications for circulating a petition under AS 15.45.105;

(2) that the person is the only circulator of that petition;
(3) that the signatures were made in the circulator’s actual presence;

(4) that, to the best of the circulator’s knowledge, the signatures are the
signatures of the persons whose names they purport to be;

(5) that, to the best of the circulator’s knowledge, the signatures are of
persons who were qualified voters on the date of signature;

(6) that the circulator has not entered into an agreement with a person or
organization in violation of AS 15.45.110(c);

(7) that the circulator has not violated AS 15.45.110(d) with respect to that
petition; and
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(8) whether the circulator has received payment or agreed to receive
payment for the collection of signatures on the petition, and, if so, the name
of each person or organization that has paid or agreed to pay the circulator
for collection of signatures on the petition.

Sec. 15.45.140. Filing of petition.

(a) The sponsors must file the initiative petition within one year from the time the
sponsors received notice from the lieutenant governor that the petitions were ready for
delivery to them. The petition may be filed with the lieutenant governor only if it meets
all of the following requirements: it is signed by qualified voters

(1) equal in number to 10 percent of those who voted in the preceding
general election;

(2) resident in at least three-fourths of the house districts of the state; and

(3) who, in each of the house districts described in (2) of this subsection,
are equal in number to at least seven percent of those who voted in the
preceding general election in the house district.

(b) If the petition is not filed within the one-year period provided for in (a) of this section,
the petition has no force or effect.

Sec. 15.45.150. Review of petition.

Within not more than 60 days of the date the petition was filed, the lieutenant governor
shall review the petition and shall niotify the initiative committee whether the petition was
properly or improperly filed, and at which election the proposition shall be placed on the
ballot.

Sec. 15.45.160. Bases for determining the petition was improperly filed.

The lieutenant governor shall notify the committee that the petition was improperly filed
upon determining that

(1) there is an insufficient number of qualified subscribers;

(2) the subscribers were not resident in at least three-fourths of the house districts
of the state; or

(3) there is an insufficient number of qualified subscribers from each of the house
districts described in (2) of this section.
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Sec. 15.45.190. Placing proposition on ballot.

The lieutenant governor shall direct the director to place the ballot title and proposition
on the election ballot of the first statewide general, special, special primary, or primary
election that is held after

(1) the petition has been filed;
(2) a legislative session has convened and adjourned; and

(3) a period of 120 days has expired since the adjournment of the legislative
session.

ALASKA REGULATIONS
6 AAC 25.240. Initiative, referendum, and recall petitions.

(c) All petition booklets must be filed together as a single instiument, and must be
accompanied by a written statement signed by the submittiing committee member or the
committee’s designee acknowledging the number of boaklets included in the submission.

(d) The initiative committee or the committee’s designee may file the petition at any time
before the close of business on the 365th day after the date that notice is given to the
initiative committee that the petition booklets are ready for initial distribution. The
referendum committee or the committee’s aesignee may file the petition at any time
before the close of business on the 90th day after the adjournment of the legislative
session at which the act was passed. The recall committee or the committee’s designee
may file the petition at any time before the close of business on a date that is at least 180
days before the termination of tise term of office of the state public official subject to
recall. If the deadline for filing an initiative or recall petition falls on a weekend or state
holiday, the deadline is the close of business on the next regular business day for the
division.

(f) A petition that at the time of submission contains on its face an insufficient number of
booklets or signed subscriber pages required for certification will be determined by the
director to have a patent defect. The director will notify the committee, in writing, of the
patent defect and provide information on resubmitting the petition, if applicable. A
petition that contains a patent defect and that is filed

(1) on the deadline specified in (d) of this section will be certified as insufficient;

(2) before the deadline specified in (d) of this section will be declared incomplete
and all petition booklets will be returned to the committee or designee for
resubmission; the resubmitted petition must be filed by the deadline specified in
(d) of this section.
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(g) The signatures contained in a petition booklet filed under (c) of this section will not
be counted in determining the sufficiency of the petition if the person who circulated the
petition did not complete the certification affidavit for the booklet as required by AS
15.45.130, 15.45.360, or 15.45.600.



INTRODUCTION

This appeal challenges the Division of Elections’ determination that an initiative
petition proposing to change the state’s election methods had enough voter signatures to
qualify for the November 2024 ballot. Three individual Alaskans sued the Division,
arguing that it wrongly allowed initiative sponsors and circulators to correct invalid
certificates of compliance with signature-gathering rules in petition booklets. In the
challengers’ view, the voters’ signatures in the corrected booklets do not count, and the
initiative does not qualify for the ballot. The superior court disagreed, ruling in favor of
the Division’s longstanding practice of permitting corrections and finding unambiguous
authorization for the practice in AS 15.45.130.

On appeal, the challengers ignore the coranelling support authorizing the
corrections: the statutory text itself coupled with evidence that the legislature intended
exactly what it wrote. In AS 15.45.130, the legislature expressly authorized the Division
to allow sponsors to correct circuiator certificates during the Division’s 60-day signature
review. By doing so, the legislature eliminated a procedural hurdle impeding the people’s
constitutional right to legislate directly by initiative. And in a bill hearing unmentioned
by the challengers, the sponsor of the corrections amendment explained that the intent
was to prevent a flawed but correctable certificate from irrevocably disqualifying the
signatures of a hundred blameless voters.

Instead of grappling with the plain text and clear legislative intent, the challengers
rewrite AS 15.45.130. Under their envisioned statute, only certain types of corrections are

allowed, only on certain timeframes, and only through a convoluted process. But none of



this is in the statutory text. Nor does it have support in the irrelevant legislative testimony
they cite, which addressed the then-current law, not what would happen if corrections
were permitted. Nor do the Division’s regulations dictate that it reject hundreds of
booklets to allow corrections to a few dozen certificates or petitions on filing day with
non-fatal defects. Although the challengers insist on strict compliance with filing
deadlines, the legislature did not require flawless certificates on filing day and gave the
sponsors a different post-filing timeframe for corrections.

For all these reasons, the superior court’s reading is the mest persuasive in light of
precedent, reason, and policy, particularly with weight accoided to the Division’s
longstanding interpretation. On or before the September 3 ballot finalization deadline,
this Court should affirm the decision to keep the initiative on the ballot.

ISSUES PRESENTED

1. Certificate correction. Alaska Statute 15.45.130 allows the Division to
count “subscriptions” (i.e., voter signatures) in petition booklets “properly certified at the
time of filing or corrected before the subscriptions are counted.” During the signature
review here, the Division discovered that a notary whose commission had expired had
notarized dozens of certificates. The Division permitted the sponsors to correct these and
other certificate errors, and then credited the qualified signatures in the corrected booklets
toward the required signature totals. Did the Division’s actions comply with the statute?

2. Timeliness. Three deadlines apply to the initiative’s placement on the
ballot. For placement on any ballot, the sponsors had to stop collecting signatures and file

the petition by February 7, 2024. Filing earlie—before January 16—would allow for the



initiative’s placement on the November ballot. On January 12, the sponsors filed the
petition of more than 600 booklets. This triggered a different deadline of 60 days for the
Division’s signature review and acceptance of any certificate corrections. The sponsors
corrected certificates and returned 62 booklets on dates that fell within the 60-day review
but after the two filing deadlines. Were the corrections timely such that the initiative
belongs on the November ballot?

STATEMENT OF THE CASE

I. The sponsors propose an initiative to change election methods and collect
voter signatures in support of placing it on the ballot.

Voters “may propose and enact laws by the initiative” through a process
administered by the lieutenant governor and the Division of Elections.! Voters who want
to sponsor an initiative must apply to the lieutenant governor for certification that the
application and proposed law satisfies constitutional and statutory requirements.? If they
do, the Division prepares and prints petition booklets that the sponsors use to gather
demonstrated support from vaters.® The sponsors have one year from when the booklets
are ready to gather a sufiicient number of signatures from registered voters both

statewide and in three-quarters of the state’s house districts.? If they gather enough

! Alaska Const. art. XI, §§ 1-2; see AS 15.45.020; AS 15.45.245; AS 15.80.010(4).
2 Alaska Const. art. XI, § 2; AS 15.45.030; AS 15.45.040; AS 15.45.080.

3 AS 15.45.090(a); 6 AAC 25.240(a).

4 AS 15.45.140(a); 6 AAC 25.240(d); Alaska Const. art. XI, § 3.



signatures before the deadline, the initiative appears on a statewide ballot for approval by
a majority of voters before becoming law.>

In this case, the sponsors proposed an initiative that would repeal the laws
instituting open, nonpartisan primaries and ranked-choice general elections and return to
the pre-2022 election process of political party primaries and single-choice general
elections.® [Exc. 316] In early 2023, the Division certified the initiative application,
designated it 22AKHE, and provided petition booklets to the sponsors for signature
gathering. [Exc. 119, 131] The sponsors’ one-year deadline to complete signature
gathering and file the booklets was February 7, 2024. [Exc. 131]

Alaska law imposes rules on signature gathering to safeguard its integrity,
ensuring that the people’s initiative power is exercised in an informed manner and that
only initiatives with sufficient voter suppeit appear on the ballot.” Each circulator must
collect signatures only in her own beokiets and cannot leave booklets unattended, so that
she may honestly certify that she was her booklets’ only circulator, that all the included

signatures were completed in her “actual presence,” and that, to the best of her

knowledge, the signatures are those of registered voters and the people whose names they

> Alaska Const. art. X1, §§ 4, 6; see AS 15.45.140(b) (stating that a petition has “no
force or effect” if the sponsors miss the filing deadline).

6 The application must have at least 100 voters as sponsors. Alaska Const. art. XI,

§ 2; AS 15.45.030. This brief’s references to “the sponsors” mean the three sponsors who
are designated as the initiative committee representing “all sponsors and subscribers in
matters relating to the initiative.” AS 15.45.030(3). They are Phillip 1zon, Jamie Donley,
and Arthur Mathias, whose last name has only one “t” in the stipulated facts and on the
petition booklets. [Exc. 119, 346]

! See Planned Parenthood of Alaska v. Campbell, 232 P.3d 725, 731 (Alaska 2010)
(identifying these purposes of procedural safeguards in the initiative process).
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purport to be.® [Exc. 346] The booklets have lines for each subscriber to write a name,
address, voter identifier (such as a date of birth or driver’s license), signature, and date.’
[Exc. 345] Each booklet has lines for 150 subscribers, but a circulator may turn in
partially full booklets. [Exc. 336-45]

The back cover of each booklet is a certificate for the booklet’s circulator to verify
compliance with these rules. [Exc. 346] The statements, which are notarized as made
under oath or self-certified upon penalty of perjury, establish the circulator’s
qualifications and status as a volunteer or paid collector, and attest to the circulator’s
compliance with the “actual presence” and other requirements.™® [Exc. 346]

After completing the certificate, a circulator retuirns the booklet to the sponsors
who must file all the booklets “together as a sing'e instrument” with the Division.!! This
rule allows the sponsors to select a filing daic ahead of the filing deadline if they believe
they have more than enough signatures.'? [Exc. 372] They may strategically select their
filing date because it affects when the initiative, if qualified, will appear on the ballot. '3

At the same time, the “single instrument” rule prevents the administrative inefficiency of

8 AS 15.45.130(2)-(5).

? AS 15.45.090(a)(6); AS 15.45.120; 6 AAC 25.240(b); see AS 15.80.010(20) and
6 AAC 25.990(10) (listing acceptable voter identifiers).

10 AS 15.45.130(1)-(8). Due to court decisions, the Division does not enforce the
statutes requiring Alaska residency for circulators and prohibiting payment greater than
$1 per signature. See AS 15.45.105(3); AS 15.45.110(c); Res. Dev. Council for Alaska,
Inc. v. Vote Yes for Alaska’s Fair Share, 494 P.3d 541, 543 (Alaska 2021).

1§ AAC 25.240(c).
12 Alaska Const. art. XI, § 4; 6 AAC 25.240(d).
13 Alaska Const. art. XI, § 4; AS 15.45.190.



circulators returning booklets one by one to the Division. '

The Division educates sponsors and circulators about these rules. Each of the
petition booklets includes instructions for circulators. [Exc. 317-18] The Division
provides training, a handbook, and notice of the filing deadline to the sponsors. [Exc.
119-20, 131, 399-400] In this case, the sponsors attended the training and received the
notice and handbook on the same day they picked up the booklets in February 2023.
[Exc. 119-120, 131, 364-80, 400]

The sponsors gathered signatures for 11 months and filed the petition almost a
month before their February 7 deadline, on January 12, 2024. {Exc. 119, 121, 132]

They submitted the filing just before the start of legislative session so that the
initiative could appear on the November ballot if i1t qualified. [Exc. 121, 126] A qualified
initiative appears on the ballot at the first siate election held after “a legislative session
has convened and adjourned” since the filing and “120 days has expired since the
adjournment.”!® This requirement gives the legislature notice and time to respond to the
initiative. If it enacts “substantially the same measure,” the initiative does not go on the
ballot.!¢ The initiative’s January 12 filing date meant that the November 2024 election

would be the first one more than 120 days after adjournment if the legislature adjourned

14 6 AAC 25.240(c).
15 AS 15.45.190; see Alaska Const. art. X1, § 4.
16 Alaska Const. art. XI, § 4.



close to the constitutional end date,!” and no special election was held in the meantime.
[Exc. 121, 126]

II.  After the sponsors file hundreds of signature booklets, the Division allows
them to correct notarization errors and places the initiative on the ballot.

Before an initiative goes on the ballot in any election, the Division must review
the filed petition to determine if it has enough qualified signatures.'® This is a two-step
process consisting of a rough count on filing day followed by an in-depth signature
review that the Division must complete within 60 days after the filing.!® [See Exc. 132]

During the filing-day review, the Division checks the petition for a “patent
defect,” meaning a petition that “on its face” has “an insufficient number of booklets or
signed subscriber pages.”?’ This review is a “rough count” of whether the petition has
enough support statewide without checking voter registration, searching for duplicate
signatures, or identifying every incomplete and unqualified subscription. [Exc. 372-73]
The filing-day review also does not ¢valuate the support by house district because
determining the subscribers’ districts requires reviewing voter registration. [Exc. 372]
This is a matter of admiuistrative efficiency, so the Division does not waste time
verifying signatures when the initiative would not qualify for the ballot even if every

signature counted.

17 Alaska Const. art. II, § 8 (requiring adjournment 120 days after a regular session is

convened and allowing for one 10-day extension). Adjournment before April 23 would
have put the initiative on the August 2024 primary ballot instead. [Exc. 125]

18 AS15.45.150; AS 15.45.160.
19 AS 15.45.150; 6 AAC 25.240(F).
20 6 AAC 25.240(f).



The Division rejects or returns petitions that fail this initial review depending on
the filing date. If a petition with insufficient signatures is filed on the filing deadline, the
Division rejects it outright.?! But if the petition is filed before the deadline, the Division
returns all the booklets to the sponsors, allowing them to try to collect more signatures
and refile on or before the deadline.?? If the petition has enough signatures on the rough
count, the Division does not reject or return the entire petition even if booklet certificates
need to be corrected because those can be corrected after filing.?* Instead, the Division
immediately returns booklets with correctable errors to the sponsers. [See Exc. 132]

The 22AKHE initiative passed the initial review on filing day. The sponsors
submitted about 655 petition booklets, and the Divisien gave back about 14 booklets
because of facial deficiencies with the circulator certificates.?* [Exc. 132, 177 n.31, 288
n.39, 415-16; R. 763; Tr. 36-37] The sponsors could have corrected these certificates and
returned these 14 booklets to the Division, but they never did so. [Exc. 177 n.31; Tr. 36-
37] The remaining booklets with seemingly valid certificates appeared to have sufficient

signatures, and the Division proceeded to the 60-day review with those. [Exc. 132]

2 6 AAC 25.240(H)(1).
2 6 AAC 25.240(H)(2).

23 AS 15.45.130 (“In determining the sufficiency of the petition, the lieutenant

governor may not count subscriptions on petitions not properly certified at the time of
filing or corrected before the subscriptions are counted.”).

2 The Division hand counted the booklets on filing day, and the numbers on the

filing receipt are probably not exact. [Exc. 132, 288, 415-16; R. 763] Any potential
discrepancies on the receipt are not material and the Division can confirm that by the end
of the signature review, it had 640 booklets. [Exc. 415-16; R. 1142-59; At. Br. at 7 n.27]
This is true despite mislabeled trial exhibits. Although no document was marked Exhibit
No. 2595, two booklets were stamped as Exhibit No. 2597. [See R. 790 n.104, 1142-59]



During the 60-day review, the Division assesses whether the booklets have enough
signatures of registered voters both statewide and by house district.?* The Division
verifies which signatures to count, disqualifying ones that are not those of registered
voters at the time of signing, are duplicates, or are missing information.?® [See Exc. 125]
The Division invalidates entire booklets if the circulator’s certificate is incomplete or
inaccurate and is not corrected during the review period.?’” The Division also determines
each subscriber’s house district and totals the qualified signatures,?® typically providing a
daily update of the results online. [Exc. 374] When all the counting is done, the Division
tells the sponsors whether and when the initiative will appesr on the ballot.?

The Division’s 60-day review of 22AKHE unccvered issues with the circulator
certificates in 65 petition booklets:

e One booklet had the wrong year in the notarization date [Exc. 122, 134-35];
e Two booklets were missing « notarization date altogether [Exc. 122-23];
e One booklet was missing the location of self-certification® [Exc. 122]; and

e 61 booklets used a niotary with an expired commission. [Exc. 123, 125]

25 AS 15.45.140(a); AS 15.45.150; AS 15.45.160.

26 AS 15.45.120; AS 15.45.140(a); 6 AAC 25.240(h); see AS 15.45.100 (requiring
petition booklets to warn subscribers that knowingly signing more than once or
knowingly signing when not a registered voter is a misdemeanor).

27 AS 15.45.130; 6 AAC 25.240(g).
2 AS 15.45.150; AS 15.45.160.

29 AS 15.45.150.

30 This booklet would have been included in the count even without any correction

because leaving out the location of self-certification is an excusable technical deficiency.
N. W. Cruiseship Ass’'n of Alaska, Inc. v. State, Off. of Lieutenant Governor, Div. of
Elections, 145 P.3d 573, 577-78 (Alaska 2006). The Division counted signatures in other
booklets that similarly lacked the location of self-certification. [R. 849, 1693-1707]



The Division discovered the notary problem because the notary provided different
expiration dates for her commission on the notarized certificates. [Exc. 123, 136] By
looking up her commission, the Division determined that it expired a year before the
sponsors began signature collection. [Exc. 123, 136] Thus, none of this notary’s
notarizations on the booklets were valid.

The Division allowed the sponsors to correct the certificates on 64 booklets. [Exc.
123-24] The Division explained to the sponsors that any corrections needed to be done by
the end of the 60-day review.’! [Exc. 134, 136, 371, 378, 400] Because so many
certificates needed correction for the notary error, the Division asked the sponsors to
return those booklets at least 10 days before the end of the review period. [Exc. 123-24,
136-37] The Division instructed the sponsors to have the circulators provide new
certificates notarized by active notaries or complete the self-certification on the existing
certificates, and return the booklets.?? IExc. 123, 136-37] The Division did not return one
booklet for correction because it did not identify the notary error in that booklet until later
in the process and it did not count that booklet’s signatures.®* [Exc. 125]

The sponsors corrected 62 booklets. [Exc. 125, 137-39] The Division recorded the
checkout and return of each booklet by number and in most cases, by date. [Exc. 137-39]

The sponsors picked up most of the booklets in late January. [Exc. 137-39] They returned

31 AS 15.45.130; AS 15.45.150.

32 Exc. 346 is an example of how a circulator corrected the certificate on booklet no.

1402 by completing the self-certification; the Division redacted confidential information
before filing this petition booklet as an exhibit to the stipulated facts. [Exc. 122, 124]

33 AS 15.45.130.
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their corrected booklets on dates in February that fell within the 60-day review but after
the filing deadlines.** [Exc. 121-24, 126, 137-39] They corrected 58 of the booklets with
the notary error and the four booklets with other certificate errors. [Exc. 122-23, 125,
137-39] For the booklets with the notary error, the Division compared the returned
booklets with copies made before the sponsors’ checkout to ensure that no extra
signatures had been added.* [Exc. 124-25]

In March, the Division completed its review and notified the sponsors that the
initiative qualified for and would appear on the November ballot.?¢ [Exc. 126] Statewide,
the Division counted 37,043 qualified signatures—10,338 more than the requirement of
26,705. [Exc. 113, 140; R. 590] The Division also connted enough qualified signatures in
34 house districts, four more than the required 3¢ districts.?” [Exc. 113, 140] The
Division counted the qualifying signatures 1 the corrected booklets along with the other

booklets with valid and complete certiticates. [Exc. 125]

34 The legislature ccrivened on January 16 and the filing deadline was February 7.

[Exc. 126, 131] The sponsors returned booklets on February 12, 15, 21, and 23, and up to
two other dates no later than February 29. [Exc. 122-24, 137-39] The deadline for
completion of the signature review was March 12. [Exc. 126]

35 Although the Division could not do this check for the four booklets with other
certificate errors because it had not copied those, the challengers agree that there is no
evidence of signatures being added during the corrections process. [Tr. 19; Exc. 124]

36 The Division explained that a special election or legislature adjournment before

April 23 would change the timing because the initiative must be on the ballot at the first
state election held 120 days after adjournment. [Exc. 126] Alaska Const. art. XI, § 4.

37 Statewide, the subscribers must be “equal in number to at least ten percent” of the

voters in the last general election. Alaska Const. art. XI, § 3. The subscribers must live in
at least 30 of the 40 total house districts and in each of those must be “equal in number to
at least seven percent” of the voters in the last general election in the district. /d.

11



Many of the corrected booklets were necessary for the initiative to qualify for the
ballot.3® [Exc. 126, 140] Invalidating all the signatures in the corrected booklets would
cause the petition to lose eight house districts, falling four short, though it would still
have enough support statewide.’ [Exc. 126, 140]

III.  Three concerned Alaskans sue to challenge the initiative’s qualification for
the ballot, and the superior court rules against them.

In April, three Alaskans sued the Division, its director, and the lieutenant governor
to challenge the determination that the initiative qualified for the ballot.*° [Exc. 1-37] The
plaintiffs alleged that the post-filing certificate corrections violaicd the law and that even
if such corrections were allowed, they were made too late for any ballot because they
were filed after the February 7 filing deadline and teo iate for the November ballot
because they were filed after the start of legislative session. [Exc. 4-6, 17-20, 25-31, 33]
The plaintiffs also sought to invalidate beoklets for circulator errors and misconduct,
including sharing booklets, leaving them unattended, and falsely certifying compliance

with the signature-gathering rules. [Exc. 2-4, 8-17, 22-25, 31-34] The plaintiffs alleged

38 After trial, the court struck five corrected booklets for other reasons, including

admissions by circulators that they shared booklets or left them unattended, but the
Division recounted and determined that the initiative still qualified for the ballot without
them. [Exc. 124, 314-15, 417-19; R. 826-27] The corrected booklets invalidated by the
court were nos. 476, 958, 967, 1333, and 950. [Exc. 124; R. 826-27]

39 This was before trial. [Exc. 140, 314] These numbers did not meaningfully change

after trial even though the court struck some signatures and booklets. [Exc. 140, 419] The
only district eliminated after trial was No. 14, which is among the eight districts lost if the
corrected booklets are invalidated. [Exc. 140, 419]

40 AS 15.45.240 (allowing any “person aggrieved by a determination” to file suit).
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that with these booklets removed, the initiative would lack enough signatures to qualify
for the ballot. [Exc. 21-22, 34-35]

The superior court allowed the sponsors to intervene in the suit. [R. 251-52]

The court also accepted the parties’ proposed schedule that would provide enough
time for a decision and probable appeal before the September 3 ballot finalization
deadline. [Exc. 127-30] The parties anticipated that factual disputes on the claims about
circulator conduct were likely to require a trial. [Exc. 128] But they agreed that the court
could resolve the certificate correction claims on stipulated facts and cross-motions for
summary judgment. [Exc. 127] The parties briefed the motion and cross-motions for
summary judgment, and the court heard oral argument IExc. 141-68, 172-258; Tr. 3-54]

In early June, the court denied summary :ndgment to the plaintiffs and granted it
to the Division and the sponsors on the ceriificate correction claims. [Exc. 313]

First, the court decided that AS 15.45.130 permitted certificate corrections during
the 60-day signature review. [Exc. 292-305] This interpretation was supported by (1) the
plain text of AS 15.45.120 permitting the counting of subscriptions “properly certified at
the time of filing or corrected before the subscriptions are counted”; (2) the constitutional
canon favoring submitting an initiative to a statewide vote rather than disqualifying it on
a technicality; and (3) the Division’s consistent practice of permitting corrections as
stated in training handbooks. [Exc. 299-305] The court rejected the plaintiffs’ arguments
about legislative history and regulations, deciding that the corrections complied with

regulations on how the Division should handle a “patent defect” on filing day and how

13



the sponsors should file booklets “together as a single instrument.”*' [Exc. 294-99]

Second, the court concluded that allowing corrections during the 60-day review
period did not violate the two filing deadlines, both of which had to be met to place the
initiative on the November ballot. [Exc. 305-11] The court decided that the sponsors’
filing of all the booklets on January 12 satisfied both deadlines. [Exc. 305-09] In the
court’s analysis, the post-filing certificate corrections did not undermine the purposes of
those deadlines, which are a definite end to signature collection and notice to the
legislature. [Exc. 309-10] The corrections instead had their own deadline; they had to be
completed within the 60-day review period and they were. [EExc. 307-08]

After this decision, the claims about circulator conduct went to trial and the court
struck about 2,500 signatures. [Exc. 140, 314, 416]| The court invalidated 26 booklets and
two signatures in another booklet because iti¢ circulators (1) left the booklets unattended,
(2) shared them with others, (3) admitted not complying with the rules or declined to
reaffirm the accuracy of their cevtificates, or (4) falsely certified being a volunteer.

[R. 819, 825-27] The court also disqualified 36 signatures in 14 booklets that the Division
acknowledged counting erroneously. [R. 825, 849; Exc. 417] These signatures were dated
after the circulator certificate or lacked full voter identifiers. [R. 849, 1691-1711]

But the plaintiffs failed to invalidate enough signatures to remove the initiative

from the ballot. [Exc. 314-15] Upon recalculation, it still qualified. [Exc. 417-19] The

petition had 7,837 more subscribers statewide than needed and enough subscribers in 33

4 6 AAC 25.240(c), (D).
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house districts, three more than required.*? [Exc. 418-19]

In July, the court entered final judgment for the Division and sponsors, concluding
that the initiative would remain on the November ballot. [Exc. 314-15] In the meantime,
the legislature’s May adjournment firmed up that election as the proper one for this
initiative—i.e., the first statewide election held 120 days after legislative adjournment.*3

The plaintiffs appeal, contesting only the summary judgment decision on the
certificate correction claims. [At. Br. 1] This Court granted an expedited schedule for
briefing and oral argument. To finalize the November ballot for printing, the Division
asks for a decision no later than September 3. [See Exc. 127]

STANDARDS OF REVIEW

The Court reviews a grant of summary judgment de novo, affirming “if there are
no genuine issues of material fact and the moving party is entitled to judgment as a matter
of law.”* Here, the parties stipulated to the material facts, leaving none in dispute. [Exc.
117-27] Thus the sole question for review is whether the Division and sponsors are
entitled to judgment as a matter of law.

Resolving this question requires interpreting AS 15.45.130. In reviewing an
agency’s interpretation of a statute, the Court uses “one of two standards: reasonable

basis or independent judgment.”* “If the interpretation requires resolution of policy

42 Alaska Const. art. XI, § 3; AS 15.45.140(a).
= Alaska Const. art. XI, § 4; AS 15.45.190.

M Guerin v. State, Off. of Lieutenant Governor, Div. of Elections, 537 P.3d 770, 777
(Alaska 2023), reh’g granted in part (Nov. 6, 2023).

45 Id.
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questions within the agency’s area of expertise,”*® the Court will “give[] deference to the
agency’s interpretation so long as it is reasonable.”*” “If the agency’s specialized
knowledge and experience are not particularly relevant,” the Court will adopt the rule of
law “most persuasive in light of precedent, reason, and policy” in its own independent
judgment.*® Either standard warrants the Court giving “weight to what the agency has
done, especially where the agency interpretation is longstanding.”*°

Resolving this question also may require considering the Division’s regulations.
The challengers mistakenly imply that the Court reviews an agency’s reading of its own
regulations de novo, but the standard is reasonable basis.*® [At. Br. 15] The challengers
rely on an inapposite case in which the Court exercised its independent judgment to

interpret a regulation because the agency that proraulgated it was not participating as a

party or offering its interpretation.! But this case concerns the Division’s own

46 Id. (cleaned up).
47 PLC, LLC v. State. Dep 't of Nat. Res., 484 P.3d 572, 577 (Alaska 2021).
48 Guerin, 537 P.3d at 777 (cleaned up).

49 Chugach Elec. Ass’n, Inc. v. Regul. Comm 'n of Alaska, 49 P.3d 246, 250 (Alaska
2002); e.g., Marathon Qil Co. v. State, Dep’t of Nat. Res., 254 P.3d 1078, 1082 (Alaska
2011) (“We give more deference to agency interpretations that are ‘longstanding and
continuous.’”); State v. Jeffery, 170 P.3d 226, 230 (Alaska 2007) (“A statutory
construction adopted by those responsible for administering a statute should not be
overruled in the absence of weighty reasons.” (cleaned up)).

50 N. Slope Borough v. State, Dep’t of Educ. & Early Dev., 484 P.3d 106, 113
(Alaska 2021).

o1 Tea exrel. A.T.,278 P.3d 1262, 1263 (Alaska 2012) (“We typically interpret
regulations with some deference to the agency’s own interpretation, but the agency that
promulgated [the regulation at issue] is not a party and has not otherwise offered an
interpretation.” (cleaned up)).
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regulations, and it is a party offering its interpretation. Reasonable basis review requires
deference to the Division’s interpretation unless it is “plainly erroneous and inconsistent”
¢ 52

with the regulatory tex

ARGUMENT

The Court interprets a statute “according to reason, practicality, and common
sense,” considering the language of the statute, its legislative history, and its purpose.>?
Here, as the Division has long understood, the plain text of AS 15.45.130 allows
corrections to circulator certificates during the 60-day signature review. [Exc. 413-14]
The statute was amended to prevent certificate errors from biocking initiatives’ access to
the ballot, which furthers the people’s constitutional righi to legislate directly by
initiative.>* The Division’s reading, which the suvcrior court accepted, gives full effect to
the statutory language and purposes, results in a straightforward corrections process that
applies to all petitions regardless of filing date, and comports with “reason, practicality,
and common sense.”> The chaliengers’ strained readings accomplish none of this.
Whether reviewing de novo or for a reasonable basis, this Court should affirm the

Division’s interpretation.>®

52 N. Slope Borough, 484 P.3d at 113.
33 E.g., Basey v. Dep’t of Pub. Safety, 462 P.3d 529, 535 & n.34 (Alaska 2020).

>4 Testimony of Rep. Max Gruenberg and Director Laura Glaiser, Div. of Elections,

on HB 523 at 00:38:04-00:41:19 (H. State Affairs Apr. 26, 2004), https://www.akleg.gov/
ftr/archives/2004/HSTA/69-HSTA-040426.mp3.

53 Basey, 462 P.3d at 535.

56 Guerin, 537 P.3d at 777 (stating that the standard of review is independent
judgment or reasonable basis, depending on the relevance of “the agency’s specialized
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First, the Division will explain why the certificate corrections made during the
Division’s signature review here were consistent with the law. Second, the Division will
explain the flaws in the challengers’ various arguments that the corrections here were not
of the right type, not done in the right way, and not done at the right time.

I. Alaska Statute 15.45.130 permits initiative sponsors to correct the circulator
certificates during the 60-day signature review.

All three factors relevant to interpreting a statute—its text, legislative history, and
purpose—favor the superior court’s and Division’s reading of AS 15.45.130.% [Exc. 297-
305] The statute’s plain text, supported by statements in the legisiative history about what
the statute does and why, compel the conclusion that the superior court reached: Sponsors
may correct certificates during the Division’s 60-day signature review process.>® [Exc.
313] This interpretation is also in line with a cornstitutional canon requiring courts to
259

interpret statutory language in a way that “preserve[s] initiatives whenever possible,

and the Division’s longstanding practice permitting such corrections.®® [Exc. 413-14]

knowledge and experience”); Chugach Elec. Ass’'n, Inc, 49 P.3d at 250 (according
“weight to what the agency has done, especially where the agency interpretation is
longstanding,” even under de novo review).

37 Basey, 462 P.3d at 535 & n34.

58 See id. (placing more weight on the plain text than contradictory legislative history

on a “sliding scale approach to statutory interpretation”).

59 Planned Parenthood of Alaska v. Campbell, 232 P.3d 725, 729 (Alaska 2010)
(cleaned up).

60 See Chugach Elec. Ass’n, 49 P.3d at 250 (according “weight to what the agency
has done, especially where the agency interpretation is longstanding”); Jeffery, 170 P.3d
at 230 (“A statutory construction adopted by those responsible for administering a statute
should not be overruled in the absence of weighty reasons.” (cleaned up)).
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A. The plain text of the statute supports the Division’s interpretation.

The Court begins interpreting a statute by examining its text—the plainer the text,
the more convincing any contrary legislative history must be.®! Here, the plain text of
AS 15.45.130 provides that flawed certificates may be “corrected” as long as this
happens “before the subscriptions are counted”:

Before being filed, each petition shall be certified by an affidavit by the
person who personally circulated the petition. In determining the
sufficiency of the petition, the lieutenant governor may not count

subscriptions on petitions not properly certified at the time of filing or
corrected before the subscriptions are counted.

In other words, during the Division’s review of the filing for “sufficiency” to appear on
the ballot, the Division may permit corrections to bookicts “not properly certified at the
time of filing” so long as the corrections occur before the Division credits the
subscriptions in the booklet as “count[ing]”>toward the total requirements.®

This statutory text does not require the Division to return the entire petition for
refiling to allow corrections as the challengers argue.® [At. Br. 22-23, 27-28, 40-41]
Although the statute uses the word “petition” multiple times, the context makes clear that
the singular initiative “petition” is made up of multiple “petitions,” meaning signature
booklets.® The “petitions” that must be “certified” but may be “corrected before the

subscriptions are counted” are the specific booklets with the faulty certificates, not the

61 Basey, 462 P.3d at 535.
62 AS 15.45.130.

63 Id.

64 Id.
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entire application.®® This is the only reading that works, because “each petition” must be
certified by “the person” who circulated it—which only makes sense if “petition” here
refers to a single booklet.®® The use of the plural in “petitions not properly certified”
further demonstrates that the correctable “petitions” are the booklets, not the singular
initiative package as a whole.®’

The statutory text also does not end the corrections window when the Division
starts the review, nor does the text need to be changed to say “before the Division
completes counting” to allow corrections during the review.%® [At. Br. 26] “Counting”
here means crediting signatures toward the required totals, zind that happens not all at
once at the end but on a booklet-by-booklet basis as each signature is verified.® The
statute instructs the Division that it may not count improperly certified subscriptions—
i.e., credit them toward the required signatitie totals—unless and until the improper
certificates are “corrected.”’® The Division complied with that instruction.

It is the challengers’ reading that would require adding words that are not in the

63 1d.
66 1d.
67 1d.

o8 In contrast, if the legislature had intended this result, the legislature could have

provided that “the lieutenant governor may not count subscriptions on petitions not
properly certified at the time of filing or corrected before the any subscriptions are
counted.”

69 The Division’s training handbook explains that it typically provides a daily update
of the results online. [Exc. 374]

70 AS 15.45.130.
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statutory text.”! The challengers argue that only certain types of errors can be fixed, but
the text contains no such restriction. [At. Br. 28-29, 41] It authorizes the Division to
allow a correction to any certificate “not properly certified,” offering no basis for the
challengers’ distinction between blank dates and inactive notary errors.”” The text
likewise does not tie correction to the petition-filing or ballot placement deadlines, nor
even mention them. It sets the deadline for certificate corrections as the end of the
Division’s review because a booklet with a faulty certificate must be corrected before the
Division credits that booklet’s signatures toward the required totals.”?

The challengers’ proposed revisions to the statute would render the existing text
allowing corrections meaningless.” If refiling the entire nitiative petition were the only
option available to sponsors, the statute could just provide—as it did before 2005—that
the Division “may not count subscriptions ou petitions not properly certified.” Then the
Division would have to reject all impreperly certified booklets on filing day, and, if the
petition had insufficient signatures and the one-year deadline had not passed, the

sponsors would just have to refile.

7 Municipality of Anchorage v. Suzuki, 41 P.3d 147, 151 (Alaska 2002) (“In
ascertaining the plain meaning of the statute, we refrain from adding terms.”); see Alaska
Airlines, Inc. v. Darrow, 403 P.3d 1116, 1131 (Alaska 2017) (stating that the Court does
not rewrite a statute even to correct a legislative drafting error).

72 AS 15.45.130.
73 1d.

74 Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341, 345 (Alaska 2011) (“We
will presume that the legislature intended every word, sentence, or provision of a statute
to have some purpose, force, and effect, and that no words or provisions are superfluous.”
(cleaned up)).
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The challengers’ two arguments about timing would likewise largely write the
correction option out of the statute. If corrections are permitted only before the Division
begins its review, corrections could happen in only the rarest of cases because the
Division typically gets started right away, needing the full 60 days allowed to complete
its review. > [Exc. 374; see At. Br. 26-27] Furthermore, such an interpretation would set
the deadline for corrections at a date wholly within the Division’s discretion, that only the
Division would know. And if sponsors can correct petition booklets but only before the
one-year deadline to file the petition and, to appear on an upcoming ballot, before the
start of the legislative session, this, too, would significantly reduce the opportunity for
corrections. [At. Br. 15-17] As the challengers observed, the Division’s review frequently
concludes after the legislature convenes. [Exc. 159 n.807¢]

B. The legislative history and purpose support the Division’s
interpretation.

Instead of these eliminated or severely restricted opportunities for correction, the
legislature intended what it wiote—it wanted to broadly allow certificate corrections

during the 60 days for signature review. Permitting corrections furthered the bill’s goal to

75 AS 15.45.150. The challengers’ hypothetical about how corrections could happen

in this narrow window defies common sense. [At. Br. 27] How would sponsors notice
that their booklets lack proper certificates after they have already filed the booklets with
the Division and no longer have possession of them? The legislature allowed corrections
during the review period so that sponsors could correct certificates that the Division
identified as incomplete, not errors the sponsors noticed themselves.

76 The challengers recognized that the last four petitions that had sufficient

signatures were filed between January 9 and 17 in years with statewide elections.
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make the initiative process “easier” and “friendlier for a voter.””” Before the legislature
added the corrections language, AS 15.45.130 flatly prohibited counting signatures in
improperly certified booklets.”® But in 2005, the legislature amended it to allow counting
signatures in booklets “properly certified at the time of filing or corrected before the
subscriptions are counted.”” At a bill hearing,®® the amendment’s sponsor explained that
the new language would avoid the disqualification of signatures due to certificate errors:

Substantively [the amendment] will allow not just technical things but

things on the petition to be corrected before the subscriptions are

counted because if somebody makes a mistake, we don’t want to throw

out the whole petition. That literally affects dozens or hundreds of

people who have signed the petition in good faith. And that’s really
unfair to them.[®! [See App. A at 9]

77 Comments of Rep. Max Gruenberg on HB 94 (H. State Affairs Mar. 15, 2005),
beginning at 9:25, https://www.akleg.gov/basis/Meeting/Detail?Meeting=HSTA%
202005-03-15%2008:00:00.

78 AS 15.45.130 (2002) & AS 15.45.130 (2004) (“In determining the sufficiency of
the petition, the lieutenant governor may not count subscriptions on petitions not properly
certified.”). [Exc. 351]

7 AS 15.45.130; see sec. 36, ch. 2, FSSLA 2005.

80 This hearing was not brought to the superior court’s attention in the briefing

below, but it supports the court’s decision, providing additional reasons for this Court to
affirm. Smith v. Kofstad, 206 P.3d 441, 444 (Alaska 2009) (“We may affirm a judgment
on any grounds that the record supports, even grounds not relied on by the lower court.”
(cleaned up)).

81 Testimony of Rep. Max Gruenberg on HB 523 at 00:38:04-00:38:29 (H. State
Affairs Apr. 26, 2004), https://www.akleg.gov/ftr/archives/2004/HSTA/69-HSTA-
040426.mp3. The entire discussion of the amendment occurs from about 00:35:04 to
00:41:54, and the amendment’s full text is at App. A at 6-7, excerpted from Minutes for
HB 523 (H. State Affairs Apr. 26, 2004). The committee adopted the amendment, App. A
at 10, and it passed out of the committee, Minutes for HB 523 (H. State Affairs Apr. 29,
2004); sec. 29, CS for HB 523 (H. State Affairs May 1, 2004). The bill, which had been
introduced by the governor, did not pass that session, but the governor reintroduced it in
the next session, including the corrections language in AS 15.45.130, and it was enacted

23



At the same hearing, the Division’s director explained the process that would happen
during the signature review if the amendment was enacted into law:

If we find that the circulator hasn’t filled out the affidavit, we can make

that correction and then count all those signatures in the book, rather

than cast them aside due to a technical failure by the circulator.[3?! [See

App. A at 9-10]
She also echoed the amendment sponsor’s rationale: The amendment was “an
improvement to the process” by addressing the concerns raised in a recent superior court
case that “government doesn’t create barriers to the people’s petitioning the
government.”®® [See App. A at 10] The Division’s interpretation of the corrections
language gives this purpose full effect by allowing sponseis to correct individual
certificates without having to resubmit entire petitions and by permitting correction for all
petitions during the 60-day signature review, icgardless of their filing date.

Without considering this on-point legislative discussion, the challengers take the

Division director’s testimony on a different amendment and a different legislature’s

repeal of a different procedure out of context. [At. Br. 29-32] They contend that this

history supports their pesition that certificate corrections must occur before the filing

into law. 2004 House J. 2748 (first reading of HB 523 by H. Rules by request of the
governor); 2005 House J. 118 (first reading of HB 94 by H. Rules by request of the
governor); sec. 24, HB 94 (H. Rules Jan. 21, 2005); sec. 36, ch. 2, FSSLA 2005.

82 Testimony of Director Laura Glaiser, Div. of Elections, on HB 523 at 00:38:50-
00:39:07 (H. State Affairs Apr. 26, 2004), https://www.akleg.gov/ftr/archives/2004/
HSTA/69-HSTA-040426.mp3.

83 Id. at 00:40:07 to 00:41:19.
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deadline. But this irrelevant history does not override, much less convincingly so, the
statute’s plain text.*

In the comments quoted by the challengers, the Division director was describing
then-current law, which flatly banned post-filing certificate corrections,® not the
proposal to permit corrections, which was not under discussion at that time. [At. Br. 30]
The challengers claim that the director’s remarks were a “contemporaneous interpretation
of the amended statutory framework™ that supports their position that certificate
corrections must occur before the petition-filing deadline. [At. Br. 30] But the committee
was considering an amendment that would prohibit paying circulators, not the corrections
proposal.®® The director interjected to explain that under current law, circulators’ failures
to certify whether they have been paid may invaiidate petition booklets, and so a
volunteers-only rule could help more initiatives qualify for the ballot by simplifying the
certificates.?” As an aside, she stated that if the Division learns about certificate issues, it

may notify the sponsors, who car resolve them “at the beginning of the process,” but that

84 Basey, 462 P.3d at 535 (stating that the plainer the text, the more convincing any

contrary evidence of legislative intent must be).
85 AS 15.45.130 (2004). [Exc. 351]

86 Minutes on HB 94 at 30 (H. State Affairs Mar. 15, 2005). The amendment
ultimately failed. Minutes on HB 94 at 33 (H. State Affairs Mar. 15, 2005). Instead of the
amendment, the legislature retained a pay cap of $1 per signature for initiative circulators
that was later struck down as unconstitutional. AS 15.45.110(c) (2004); AS 15.45.110(c);
Res. Dev. Council for Alaska, Inc. v. Vote Yes for Alaska’s Fair Share, 494 P.3d 541, 543
(Alaska 2021).

87 Testimony of Director Laura Glaiser, Div. of Elections, on HB 94 (H. State

Affairs Mar. 15, 2005), beginning at 9:22:53, https://www.akleg.gov/basis/Meeting/
Detail?Meeting=HSTA%202005-03-15%2008:00:00.
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the Division could not count signatures “should they turn in their books at the last minute
and not have that certification done.”®® This was a statement on the then-current law that
prohibited post-filing corrections.?® It does not show how the legislature intended the law
to work if corrections were permitted under a separate proposal not being discussed.

The challengers similarly find no convincing support from the legislature’s repeal
of the supplemental petition process years seven years earlier. [At. Br. 31-32] Before its
repeal in 1998, AS 15.45.170 allowed sponsors to file a supplementary petition with new
subscribers when a petition filed on the deadline appeared to have enough signatures but
too many signatures were disqualified upon review.”® The challengers argue that this
1998 repeal meant initiative sponsors could no longer make corrections of any kind after
the filing deadline, such that when the 2005-06 Legislature added a certificate corrections
process, it must have meant—without saying so explicitly—that the newly authorized
corrections could only occur before the filing deadline. [At. Br. 31] But the 20th
Legislature’s repeal does not constrain the 24th Legislature’s actions in this way. And in
any event, the repeal of a process allowing for more signatures is not inconsistent with
the addition of a process permitting corrections to certificates. Adding signatures after

filing could affect the legislature’s assessment of support for an initiative and its

84
9 AS 15.45.145 (2004). [Exc. 351]

% AS 15.45.170 (1996); 1984 Inf. Op. Att’y Gen. at 139-49, 1984 WL 60987 (Feb.
1; 366-374-84); sec. 7, ch. 80, SLA 1998.
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consideration of a similar measure,®' while correcting certificates only permits signatures
already gathered to count. [Exc. 170-71]

In short, the statutory text, relevant legislative history, and purposes support the
Division’s and the superior court’s interpretation that AS 15.45.130 authorized these
corrections.

C. A constitutional canon liberally construing statutory initiative
procedures applies and supports the Division’s interpretation.

In addition to the plain text and legislative intent, a constitutional canon favors the
Division’s interpretation. The canon of liberal construction appiics to statutory initiative
procedures to further the people’s constitutional right to legislate by initiative.®? Courts
seek “a construction which avoids the wholesale diseniranchisement of qualified

electors,””?

particularly “through no fault of their own, and where any reasonable
construction of the statute can be found which will avoid such a result, the courts should
and will favor it.”** Applying this canon to AS 15.45.130 necessitates permitting post-
filing certificate corrections it the widest range of situations left open by the statutory

text, rather than constraning the correction opportunity in the ways the challengers want.

To avoid this canon’s force, the challengers argue that it does not apply because it

o1 Alaska Const. art. X1, § 4 (stating that if the legislature enacts “substantially the
same measure,” the initiative does not appear on the ballot).

92 N. W. Cruiseship Ass’n of Alaska, Inc. v. State, Off. of Lieutenant Governor, Div.
of Elections, 145 P.3d 573, 578 (Alaska 2006).

93 1d. (quoting Fischer v. Stout, 741 P.2d 217, 225 (Alaska 1987) (cleaned up)).

o Fischer, 741 P.2d at 225 n.12 (quoting Carr v. Thomas, 586 P.2d 622, 626 (Alaska
1978) (cleaned up)).
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operates only to excuse technical deficiencies and “the certification requirements . . . are
not mere technical requirements.” [At. Br. 32-33] This argument is misplaced for two
reasons. First, to allow corrections is not to excuse deficiencies in the certificates. Rather,
it is to offer an opportunity to remedy mistakes while still enforcing the certificate
requirements. Second, the challengers overlook that the canon applies where “any
reasonable construction of the statute” will avoid “wholesale disenfranchisement” of
subscribers, particularly “through no fault of their own.”?> That is the case here.
Interpreting AS 15.45.130 to restrict corrections will lead to the wholesale
disenfranchisement of subscribers through no fault of their own when the booklet’s
circulator makes a paperwork mistake. By contrast, allowing corrections to improperly
certified or incomplete certificates during the Division’s review prevents otherwise valid
signatures from being disqualified without harming other interests. Certificate corrections
are not “in tension with the procedural safeguards ensuring that the initiative power be
exercised in an informed mannes, and that only initiatives with sufficient support appear
on the ballot” because circuiators must still truthfully certify that they complied with the
signature collection rules that serve these interests.”® Liberally construing the corrections
language in AS 15.45.130 means interpreting it as the Division has—to offer the

opportunity to correct all erroneous certificates identified while there is still time in the

95 N. W. Cruiseship Ass’n, 145 P.3d at 578 (cleaned up); Fischer, 741 P.2d at 225
n.12 (cleaned up).

% Planned Parenthood of Alaska v. Campbell, 232 P.3d 725, 730-31 (Alaska 2010)
(balancing interests in deciding whether “a deficient petition summary can ever be
corrected for the ballot without recirculating the petition for new signatures™).
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review process, rather than invalidating the signatures of blameless voters.

D. The Division’s longstanding practice supports its interpretation.

Lastly, the Division’s practice of permitting corrections during the 60-day review
is entitled to weight not only because it is faithful to the plain text, legislative intent, and
a constitutional canon, but also because it is longstanding and consistently applied.®’

The Division has long allowed sponsors and circulators to correct certificates
during its signature review. When AS 15.45.130 was amended, the Division director at
the time knew the new law would allow this.”® Beginning in 2019, the Division included
this information in its training handbook for sponsors,® explaiiiing that if a circulator
certificate is incomplete, the Division will notify the sronsors and they “can have the
booklet corrected and returned to the division so long as it is received before the division

completes its review of signatures.”!% [Exc. 413-14] The Division also recalled instances

o7 See Chugach Elec. Ass 'n, Inc. v. Regul. Comm’n of Alaska, 49 P.3d 246, 250
(Alaska 2002) (according “weight to what the agency has done, especially where the
agency interpretation is longstanding™); State v. Jeffery, 170 P.3d 226, 230 (Alaska 2007)
(““A statutory constructicir adopted by those responsible for administering a statute should
not be overruled in the absence of weighty reasons.” (cleaned up)).

%8 Testimony of Director Glaiser, supra note 82 (“If we find that the circulator hasn’t

filled out the affidavit, we can make that correction and then count all those signatures in
the book, rather than cast them aside due to a technical failure by the circulator.”). [App.
A at 9-10]

9 In addition to the 2019 handbook, the statement is in the handbook provided to the
22 AKHE sponsors and in versions issued before and after theirs. [Exc. 38, 45, 52, 364,
371, 378, 381, 389, 396, 399-400]

100 Although the handbook continued to state the correction ban from the old law for

several years, the Division’s 2019 revision to the handbook was not a change requiring
formal rulemaking under the Administrative Procedure Act. [See At. Br. 23 n.83] The
Division did not alter its interpretation of the same statutory or regulatory language.
Instead, it updated its handbook to conform to the amended statute. See Stefano v. State,
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of returning booklets for corrections, including returning at least one booklet for
corrections for an initiative under review two years ago.!%! [Exc. 125-26] This established
practice further supports the Division’s and superior court’s interpretation.

IL. The superior court correctly rejected the challengers’ claims that the
corrections were the wrong type, done in the wrong way, and too late.

The challengers level three criticisms at the corrections here—wrong type, wrong
way, and wrong timing. The Division will explain why each fails in turn.

A. Alaska Statute 15.45.130 authorizes correcting any type of error that
results in a booklet “not properly certified at the time of filing.”

The plain text of AS 15.45.130 does not limit the scope of the permitted certificate
corrections. Anything missing or incomplete on certificates may be corrected so long it is
done by “the person who personally circulated” the booklet and so long as it is capable of
being done—and actually is done—within the 60-day signature review. %

The challengers argue that a repiacement or new certificate is like a blank
certificate, and that filling out a blank certificate is beyond what the statute permits as a

“correction.” [At. Br. 28-29, 41] But this is a red herring: blank certificates are not at

Dep’t of Corr., 539 P.3d 497, 502-03 (Alaska 2023). Moreover, the corrections process
does not require regulations because it is a “commonsense interpretation of existing
requirements” that does not add requirements of substance to the statute. /d. at 502. And
the Division has not altered its interpretation of the regulations through its handbook; the
regulations do not require a different process than what the handbook describes. See
Section IT (B), below.

101 This was the 2021 Alaska Tribal Recognition Act, which qualified for the ballot
but did not appear because the legislature passed a substantially similar measure.

102 AS 15.45.130. For example, hundreds and hundreds of booklets lacking proper

certification at filing may make it impossible for the Division’s review and corrections to
occur within the 60-day window for both.
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issue in this case. Blank certificates are not the same as certificates signed by circulators
with “no reason to believe they were not swearing in front of a valid notary.”!% [Exc.
304; see Tr. 6-7] In N. W. Cruiseship Ass 'n of Alaska, Inc., v. State, the Court considered
the validity of signatures in booklets in which the circulators did not include the place of
execution for their self-certifications as required by statute.!®* The Court held that the
error did not undermine the circulators’ intent to be bound because by signing the
certificates, they attested to the truth of the statements under penalty of perjury.!% The
same logic distinguishes these improperly notarized certificates from blank ones. Unlike
blank certificates, the certificates in N. W. Cruisehip Ass’n aind the ones here were signed
by circulators with the intent to be legally bound.!%

Even if these corrected certificates could be analogized to blank certificates, the
challengers make four unconvincing points in support.

First, they point out that AS 15 45.130 requires completion of the certificate

before filing. [At. Br. 28-29] T:ue, but that does not mean a noncompliant booklet must

be rejected. On the contrary, a booklet with a blank certificate is “not properly certified at

103 Two of the circulators—initiative sponsor Arthur Mathias and Mikaela Emswiler,

whose business was hired by the sponsors to gather signatures—may have had a basis for
knowing about the inactive notary’s expired commission because she worked for them.
[Tr. 6; Exc. 119, 137-38, 346; R. 545, 771] But the challengers did not put on any
evidence addressing Emswiler’s, Mathias’s, or any other circulator’s knowledge about
the notary’s expired commission. [Tr. 6; see Exc. 117-27]

104 145 P.3d 573, 577-78 (Alaska 2006).
105 Id

106 See id.
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the time of filing,” and may be corrected during the review period.'?” Moreover, all the
booklets at issue here were not blank; they were signed by the circulators before filing
but needed correction to make the signatures legally binding, fix dates, or add the
location of execution. [Exc. 122-24, 346]

Second, the challengers contend that the word “correct” connotes only a minor fix,
but it does not. [At. Br. 28] To correct is simply “to make or set right.”'% And the Court
typically refrains from interpreting a term “in a restrictive manner” when the statutory
text includes no language suggesting that it be read that way.!?” Again, the limitations on
certificate corrections in AS 15.45.130 are that they be done by the person who circulated
the booklet, that they are for a booklet “not properly certified at the time of filing,” and
that they are capable of completion and are done within the 60 days that the Division is
verifying and counting signatures.

Third, the challengers claim that a Division regulation prohibits counting

signatures in booklets where the circulator “did not complete” the certificate.!!? [At. Br.

107 AS 15.45.130.

108 Correct, Merriam-Webster Dictionary, https://www.merriam-webster.com/

dictionary/correct (last visited Aug. 14, 2024); accord Correct, Cambridge Dictionary,
https://dictionary.cambridge.org/dictionary/english/correct (last visited Aug. 14, 2024)
(defining “correct” as “to show or fix what is wrong; make right™).

109 N. W. Cruiseship Ass’n of Alaska, Inc., 145 P.3d at 578 (holding that a statute
allowing self-certification when a notary is “unavailable” did not presume that notaries
are available in large communities based solely on the word “unavailable”).

10 6 AAC 25.240(g) (“The signatures contained in a petition booklet . . . will not be
counted in determining the sufficiency of the petition if the person who circulated the
petition did not complete the certification affidavit for the booklet as required by

AS 15.45.130.”).
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29] But the regulation has a significant caveat: It invalidates booklets only if the
circulator does not complete the certificate “as required by AS 15.45.130.”!!! As already
discussed, the referenced statute permits corrections, invalidating a booklet only if the
certificate is incomplete and uncorrected.!!? Thus, the regulation does not accomplish
what the challengers want—incomplete certificates may be counted after correction.!!?

Fourth, the challengers argue that allowing corrections to faulty certificates would
encourage fraud, but no possible interpretation of the word “corrected” would encompass
allowing sponsors to commit or cover up fraud. [At. Br. 37-38] Any booklet the Division
determined to have been fraudulently certified—whether the fraud occurred in the
original submission or in a correction—would not be countable. Nor would sponsors
have any incentive to file uncertified or incompletely certified booklets, even knowing
that they may correct them post-filing. Obviously, sponsors’ good-faith effort to have
circulators correctly certify their boeklets when they return them to the sponsors before
filing is much quicker and simp!er than the sponsors retrieving booklets from the
Division after filing and trying to track down circulators for corrections.

Moreover, allowing all types of corrections to certificates furthers the legislative
intent. The sponsor of the corrections amendment wanted to give initiative sponsors an

opportunity to correct a/l certificate errors—“not just technical things”—to prevent

g
12 AS15.45.130.
13 6 AAC 25.240(g).
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subscribers from bearing the brunt of someone else’s paperwork error.''* That is true of
any error on a certificate, regardless of the magnitude.!'> The 22 AKHE subscribers
should not be penalized for the circulators’ failure to confirm that they were in front of an
active notary before attesting that they followed the signature-gathering rules.

B. The corrections process did not violate the Division’s “single
instrument” or “patent defect” regulations.

Consistent with AS 15.45.130, the Division’s regulation prescribing the filing of
all petition booklets “together as a single instrument” does not require the Division to
return hundreds of booklets to the sponsors for corrections on a icw certificates to satisfy
inapplicable filing deadlines.!!¢ [See At. Br. 6, 22-24, 27, 37] And, consistent with
AS 15.45.130, certificate errors, including these notary errors, are not a “patent defect”
on filing day because there is time to correct them.!!” [See At. Br. 23, 37-41] The
Division’s interpretation of these regulations harmonizes them with the statute, making

the corrections opportunity availabie and straightforward.''® The Division’s interpretation

114 Testimony of Rer. Max Gruenberg on HB 523 at 00:38:04-00:38:29 (H. State
Affairs Apr. 26, 2004), https://www.akleg.gov/ftr/archives/2004/HSTA/69-HSTA-
040426.mp3. See App. A at 9.

13 Again, the Division agrees that many aspects of the certificates are substantively

important to ensure the integrity of signature gathering, and that booklets should be
invalidated when circulators share booklets or leave them unattended, even though that
may result in invalidating innocent subscribers’ signatures.

16 6 AAC 25.240(c) (“All petition booklets must be filed together as a single
instrument.”).

N7 6 AAC 25.240(f) (“A petition that at the time of submission contains on its face an
insufficient number of booklets or signed subscriber pages required for certification will
be determined by the director to have a patent defect.”).

U8 Guerin v. State, Off. of Lieutenant Governor, Div. of Elections, 537 P.3d 770, 778
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is faithful, too, to the regulatory text and not plainly erroneous.'"”

The first regulation the challengers cite requires sponsors to file “[a]ll petition
booklets” “together as a single instrument.”'?° [At. Br. 6, 22, 27, 37] This regulation does
not restrict the corrections process—instead, it serves two purposes. First, it prevents the
administrative hassle of having individual circulators return their booklets to the Division
one at a time, rather than returning them to the sponsors, who then file them as a single
package with the Division.!?! [Exc. 372] Second, it allows the sponsors to select a filing
date ahead of the one-year filing deadline, which matters because the filing date affects
when the initiative will appear on the ballot.!?? The regulation does not say anything
about the manner of returning a petition to the sponsers for certificate corrections, much
less does it require an inefficient process of returning and refiling all booklets just to
correct certificates on a few of them. [See At. Br. 6, 27, 37]

The Division does sometimes return all booklets to the sponsors for refiling under

(Alaska 2023), reh’g granted in part (Nov. 6, 2023) (“When a statute is part of a larger
framework or regulatory scheme, it must be interpreted in light of the other portions of
the regulatory whole.” (cleaned up)).

19 N. Slope Borough, 484 P.3d at 113 (deferring to an agency’s interpretation of its

regulations unless it is plainly erroneous and inconsistent with the regulatory text).
120 6 AAC 25.240(c).

21 See 6 AAC 25.240(d) (providing that the “initiative committee or the committee’s
designee” files the petition).

122 Id. (allowing the petition to be filed “at any time before the close of business on

the 365th day after the date that notice is given to the initiative committee that the
petition booklets are ready for initial distribution’); Alaska Const. art. XI, § 4;
AS 15.45.190.
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the second regulation the challengers cite.'?* [At. Br. 23, 37-41] This occurs when the
Division identifies a “patent defect” on filing day and the one-year deadline has not
passed.'?* A petition with a “patent defect” is a “petition that at the time of submission
contains on its face an insufficient number of booklets or signed subscriber pages.”!?°
Thus, a “patent defect” can happen only when a petition has insufficient signatures on
filing day. The purpose of returning all the booklets in this situation is to save the
Division from reviewing the signatures of an obviously insufficient petition and, if the
filing deadline has not passed, give the sponsors time to collect more.

Contrary to the challengers’ interpretation, booklets with missing or incomplete

99 ¢¢

certificates rarely render the entire petition patently devective “on its face” “at the time of
submission” because the certificates may be cortacted before the Division qualifies the
subscriptions in those booklets.!?¢ [At. Br. 39-40] Just as the Division did here on filing
day, it may return individual booklets with facially deficient certificates for the sponsors

to correct and it also may return booklets later when it discovers additional faulty

certificates as it reviews the qualification of signatures. [Exc. 177 n.31; Tr. 36-37]

123 6 AAC 25.240(f).
124 Id

125 Id

126 AS 15.45.130. The Division also disputes the challengers’ characterization of the

notary error as a facial defect evident upon quick review of hundreds of booklets. [At. Br.
39] Discovering the notary error, like identifying subscribers who signed multiple times,
requires more than a quick scan of the number of booklets and signatures, so it is
unsurprising that the Division found the error only later. Plus, without looking up the
notary’s commission expiration date, the Division could not have known whether any
notarizations were valid.
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27 and

The Division’s interpretation of these regulations is not plainly erroneous, !
the challengers’ contrary view would cause needless delays and inefficiencies. They
apparently concede that sponsors can correct petition booklets, provided the Division
returns all the booklets at once or provided the sponsors file the booklets well ahead of
the filing deadlines. [At. Br. 39-40] But there is no sense in requiring the Division to
return hundreds and hundreds of booklets just so the sponsors may correct a few dozen
certificates and then return hundreds and hundreds of booklets unchanged. Plus, the
Division does not have time during the short 60-day review to wait on corrections before
it starts validating and counting any of the signatures. The Division’s interpretation not
only harmonizes the statute and regulations, it is also more practical too.!?®

In any event, the challengers may not use the Division’s regulations to “justify a
statutory interpretation not warranted by the statute’s own language and legislative
history.”'?° As explained above, the statute authorizes certificate corrections according to
its text and legislative history. “!f there is a conflict between the regulation and the
statute, the statute controls,” and the regulation is invalid.'*°

The challengers’ policy arguments about the potential for selective enforcement

also do not merit rejecting the Division’s interpretation. [At. Br. 38, 40] The Division

must at times make judgment calls when deciding whether particular signatures

127 See N. Slope Borough, 484 P.3d at 113.

128 See Guerin, 537 P.3d at 778.

129 Alaska Airlines, Inc. v. Darrow, 403 P.3d 1116, 1131 (Alaska 2017).
130 Nordlund v. Dep’t of Corr., 520 P.3d 1178, 1183 (Alaska 2022).
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131 or whether there is time or a need for corrected certificates. But the Division

qualify,
resolves such doubts, whenever possible, in favor of qualifying an initiative for the ballot
while bearing in mind the need to ensure that the people’s initiative power is exercised in
an informed manner.'*? And “[a]ny person aggrieved by a [Division] determination” on
an initiative petition may challenge the determination in court, like the challengers did

here. ! This provides an adequate check on the Division’s enforcement discretion.

C. The Division and sponsors strictly complied with all applicable
deadlines.

The challengers argue that filing deadlines require strict compliance, and that the
Division impermissibly made an exception to these deadlincs by accepting the sponsors’
corrections after the filing deadlines. [At. Br. 15-22] But the plain text of AS 15.45.130
does not make certificate correction subject te the petition-filing and ballot placement
deadlines. What the sponsors must file by those deadlines is an entire petition that has

enough qualifying signatures once any certificate errors are corrected.'** The sponsors

did that, thus strictly complying with the filing deadlines. [Exc. 121, 126, 131-32]

131 For example, the Division operations manager testified at trial about the Division’s

interpretation of a mark as a “ditto” mark indicating that the subscriber dated his or her
subscription the same date as the one above. [R. 762-63] The court affirmed the
Division’s decision to count this signature. [R. 825]

132 See N. W. Cruiseship Ass 'n of Alaska, Inc. v. State, Off. of Lieutenant Governor,
Div. of Elections, 145 P.3d 573, 578 (Alaska 2006) (concluding on the facts of that case
that the Division construed its own rules “in a manner that struck a careful balance”
between those objectives); Planned Parenthood of Alaska v. Campbell, 232 P.3d 725,
731 (Alaska 2010) (identifying the purposes of procedural safeguards in the initiative
process).

133 AS 15.45.240.
134 AS 15.45.130; AS 15.45.140(a); AS 15.45.190; Alaska Const. art. X1, § 4.
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A different deadline applies for certificate corrections. Alaska Statute 15.45.130
permits correcting a certificate if it is done before the Division counts the subscriptions in
the corrected booklet. Because the Division’s review and counting of signatures is limited
to 60 days, any certificate corrections must be done in this timeframe.!'*> The Division
told the sponsors about this deadline and counted the signatures in the booklets corrected
and returned by the deadline. [Exc. 122-26, 134-39]

The petition-filing and ballot placement deadlines are separate, and nothing in the
statutory language ties certificate corrections to those deadlines. The petition-filing
deadline is one year after the booklets are printed and the deadline to appear on an
upcoming statewide ballot is before the legislature convenes.!3® Alaska Statute 15.45.130
does not mention either of these deadlines. Instead, it authorizes corrections any time
after a petition is filed and before the Division’s review is complete, even if these
corrections occur after the one-year deadline and start of the legislature. And AS
15.45.150 sets the period for signature review at “not more than 60 days.” The deadlines
are distinct and do not overlap: The filing deadlines are met upon filing and the deadline
for signature review and certificate corrections is 60 days after filing.'*’

This interpretation is consistent with Yute Air Alaska, Inc. v. McAlpine,'3® which

informed the superior court’s decision and which the challengers do not address. [Exc.

133 AS 15.45.150.

135 Alaska Const. art. XI, § 4; AS 15.45.140(a); AS 15.45.190.

137 Alaska Const. art. XI, § 4; AS 15.45.140(a); AS 15.45.150; AS 15.45.190.
138 698 P.2d 1173, 1177-80 (Alaska 1985).
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308-09] In that case, the Court decided that a petition had been filed before the legislature
convened for the purposes of ballot placement, even though the Division completed its
review and determined the initiative was qualified for the ballot during the legislative
session.!* The Court reasoned that the unmodified term “filed” should not be interpreted
as though it read “reviewed and determined to have been properly filed.”'* Instead, the
two deadlines—one for filing and one for review—were distinct.'*! Further, “[b]oth
logically and as a matter of practical experience, the legislature does not need an
initiative petition to be verified before it considers the same subject.”!4?

The same reasoning applies to AS 15.45.130. The phrase “corrected before the
subscriptions are counted” should not be interpreted as though it read “corrected before
the time to file the petition has expired” or “corrected before the legislature convenes.”!*?
The deadline to correct certificates—Ilike the deadline for the Division’s review to which
it is tied—is distinct from the deadlines to file a petition. And just as the legislature need
not know whether a petition wii! ultimately be found to have sufficient qualified
signatures when it convencs, the legislature need not know whether any certificates will

be successfully corrected during the Division’s review. As in Yute Air, the petition in this

case was filed on time, and the Division’s review—along with the corrections that can

139 Id. at 1179.
140 Jd. at 1178 (emphasis in original).
141 Id. at 1179.

g

143 See Municipality of Anchorage v. Suzuki, 41 P.3d 147, 151 (Alaska 2002) (“In
ascertaining the plain meaning of the statute, we refrain from adding terms.”).
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occur during that review—have their own separate deadline.'**

The challengers misconstrue the deadlines and then complain that the Division and
superior court failed to strictly enforce them. [At. Br. 15-22] But the Division did not
allow the sponsors to substantially, rather than strictly, comply with any deadline. The
sponsors met all the deadlines, exactly as enacted by the legislature. They filed the
petition on January 12 just before the start of legislative session and well before their
February 7 filing deadline. [Exc. 126, 131-32] And they corrected the certificates in
February before the March end of the Division’s 60-day signature review. [Exc. 122-24,
126, 137-39]

Because the applicable deadlines were strictly followed, cases requiring strict
compliance with election-related deadlines are beside the point. !4’ [At. Br. 17-21] Nor do
the challengers’ out-of-state cases help their cause. [At. Br. 21-22] They either address
deadlines to gather more signatures. not deadlines to correct certificates, '*® or they

involve legal provisions that have no Alaska analogue.!'¥’

144 See 698 P.2d at 1178-79.

143 Guerin v. State, Off. of Lieutenant Governor, Div. of Elections, 537 P.3d 770, 777
(Alaska 2023), reh’g granted in part (Nov. 6, 2023); State v. Jeffery, 170 P.3d 226
(Alaska 2007); Falke v. State, 717 P.2d 369 (Alaska 1978). The Division also agrees with
the superior court’s analysis distinguishing these cases because they involve individual
candidates, not ballot measures. [Exc. 310-11]

146 See Idahoans for Open Primaries v. Labrador, 533 P.3d 1262, 1287 (Idaho 2023)
(declining to extend deadlines to allow petition sponsors to collect additional signatures);
Meyer v. Knudsen, 510 P.3d 1246, 1251 (Mont. 2022) (same).

147 See Ohio Renal Ass 'n v. Kidney Dialysis Patient Protection Amendment

Committee, 111 N.E.3d 1139, 1145 (Ohio 2018) (requiring strict compliance with an
Ohio law requiring paid petition circulators to file a form before gathering any
signatures); Finkel v. Twp. Committee of Twp. of Hopewell, 84 A.3d 263, 276 (N.J.
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The different deadline for a voter to withdraw his signature from the ballot also
does not support the challengers’ position.'*® [At. Br. 25] The legislature may set
different deadlines for different actions, and that is what it did here. Not allowing
subscribers to withdraw their signatures after the filing date does not preclude or conflict
with permitting corrections to certificates after the filing deadlines. In fact, it is
consistent: it means that after the filing deadlines no signatures may be added to or
subtracted from the closed universe of signatures that the Division must review. The
Division’s review process can only result in the signatures within that closed universe
being deemed qualified or not (including after correction of flawed certificates).

Finally, allowing certificate corrections during the review period does not
undermine the purposes of the filing deadlines. ['See Exc. 309-10] The petition-filing
deadline prevents support for the petition from growing stale by providing a finite period
for signature gathering,'*’ thus advancing the constitutional requirement that only
initiatives with sufficient public support appear on the ballot.!>° This purpose is served

under the Division’s interpretation because the sponsors may not (and here, did not) add

Super. Ct. App. Div. 2013) (requiring strict compliance with a New Jersey law setting a
deadline to submit a non-binding referendum); In re Nomination Petition of Guzzardi, 99
A.3d 381, 386 (Pa. 2014) (requiring strict compliance with a Pennsylvania law setting a
deadline for a candidate to file an ethics disclosure); Barnes v. Wong, 39 Cal. Rptr. 2d
417,421 (Cal. Ct. App. 1995) (requiring strict compliance with a California law setting a
deadline for submitting statements in opposition to ballot measures).

148 AS 15.45.120 (““A person who has signed the initiative petition may withdraw the

person’s name only by giving written notice to the lieutenant governor before the date the
petition is filed.”).

149 AS 15.45.140(a).
130 Alaska Const. art. XI, § 3.
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signatures during the certificate correction process. [Exc. 124-25, 177 n.31; Tr. 19] As for
the ballot placement deadline, its purpose is to provide time for the legislative to consider
whether to enact a similar measure, which it may do knowing that the petition has been
filed regardless of whether certificates have yet been corrected. !
CONCLUSION

The Court should affirm the superior court’s denial of summary judgment to the
challengers on the certificate correction claims and affirm the entry of final judgment for
the Division and sponsors. The Division requests a decision no later than September 3 so

that it may finalize and print the ballots.

151 Alaska Const. art. X1, § 4; AS 15.45.190; Yute Air Alaska, 698 P.2d at 1179
(“Both logically and as a matter of practical experience, the legislature does not need an
initiative petition to be verified before it considers the same subject.”).
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Al aska State Legislature
Juneau, Al aska
POSI TI ON STATEMENT: Testified as sponsor of SB 351.

TODD LARKI N, Staff

to Representative JimHolm

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Testified on HB 327 on behalf of
Representative Hol m sponsor.

JEFF OTTESEN, Director

Di vi sion of Program Devel opnent

Department of Transportation & Public Facilities (DOT&PF)
Juneau, Al aska

POSI TI ON STATEMENT: Testified on HB 327.

ACTI ON NARRATI VE

TAPE 04-69, SIDE A
Number 0001

CHAI R BRUCE WEYHRAUCH called the House State Affairs Standing
Committee neeting to order at 8:17 a.m Representatives Seaton,
Lynn, Berkowitz, G uenberg, aad Wyhrauch were present at the
call to order. Representative Holm arrived as the neeting was
i n progress.

HB 523- VOTERS/ VOTI N& PQ’.E Tl CAL PARTI ES/ ELECTI ONS
Number 0049

CHAI R WEYHRAUCH announced that the first order of business was
HOUSE BILL NO 523, "An Act relating to qualifications of
voters, voter registration, voter residence, precinct boundary
nodi fication, recognized political parties, voters unaffiliated
with political parties, early voting, absentee voting, ballot
counting, voting by mail, initiative, referendum recall, and
definitions; and providing for an effective date.™

Nunmber 0096

REPRESENTATI VE GRUENBERG noved to adopt the proposed comittee
substitute (CS) for HB 523, Version 23-GH2021\W Kurtz, 4/22/04,
as work draft. No objection was stated; therefore, Version W
was before the conmmttee.
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Nunber 1820

M5. GLAI SER said [Arendnent 1 to Amendnent 3] would be hel pfu
to the division and would get notices in the papers where the
nost voters will be able to read about them

CHAIR WEYHRAUCH w thdrew his objection and announced that
Amendnent 1 to Amendnent 3 was adopt ed.

REPRESENTATI VE GRUENBERG noted that a nenorandum is attached to
Anmendnent 3.

Nunmber 1872

CHAIR WEYHRAUCH renoved his objection to Anmendnent 3, as
anended. He asked if there was further objection. There being
none, Anendnent 3, as anended, was adopt ed.

Nunmber 1885

REPRESENTATI VE GRUENBERG noved to adopt Amendnent 4, |abeled 23-
GH2021\W 6, Kurtz, 4/24/04, which read as foll ows:

Page 11, |line 30, through page 12, line 18:

Delete all material and insert:

"* Sec. 26. AS 15.45.130 is repealed and reenacted
to read:

Sec. 15.45.130. Certification of circulator.
Before being filed, each petition shall be certified
by an affidavit by the person who personally
circulated the petition. In determning the
sufficiency of the petition, the |ieutenant governor
may not count subscriptions on petitions not properly
certified at the tinme of filing or corrected before

the subscriptions are counted. The affidavit nust
state in substance that

(1) the circulator signing the affidavit
neet s t he resi dency, age, and citizenship

qualifications for circulating a petition under
AS 15. 45. 105;

(2) the person is the only circulator of
that petition;

(3) the signatures were nmde in the
circulator's actual presence;
(4) to the Dbest of the circulator's

know edge, the signatures are those of the persons
whose nanmes they purport to be;
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(5) the signatures are of persons who were
qualified voters on the date of signature;

(6) the circulator has not entered into an
agreenent with a person or organization in violation
of AS 15.45.110(c);

(7) the circulator has not violated
AS 15.45.110(d) with respect to that petition; and
(8) if the circulator has received paynent

or agreed to receive paynent for the collection of
signatures on the petition, before circulating the
petition, the circulator promnently placed, in the
space provided under AS 15.45.090(5), the nane of each
person or organization that has paid or agreed to pay
the circulator for <collection of signatures on the
petition."

Page 14, line 29, through page 15, |ine 16:

Delete all material and insert:

"* Sec. 34. AS 15.45.360 is repeaied and reenacted
to read:

Sec. 15.45. 360. Certification of circulator.
Before being filed, each petition shall be certified
by an affidavit by the ~person who personally
circul ated t he petition. In determ ni ng t he
sufficiency of the petition, the |ieutenant governor
may not count subscriptions on petitions not properly
certified at the tinme of filing or corrected before
the subscriptions &are counted. The affidavit nmnust
state in substance ihat

(1) the person signing the affidavit neets
the residency, age, and citizenship qualifications for
circulating @ petition under AS 15.45. 335;

(2) the person is the only circulator of
the petition;

(3) the signatures were nmde in the
circulator's actual presence;
(4) to the Dbest of the circulator's

know edge, the signatures are the signatures of
per sons whose nanes they purport to be;

(5) the signatures are of persons who were
qualified voters on the date of signature;

(6) the circulator has not entered into an
agreenent with a person or organization in violation
of AS 15. 45.340(b);

(7) the circulator has not violated
AS 15.45.340(c) with respect to that petition; and
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(8) before circulation of the petition, the
circulator promnently placed, in the space provided
under AS 15.45.320(6), if the circulator has received
paynent or agreed to receive paynent for the
collection of signatures on the petition, the nane of
each person or organization that has paid or agreed to
pay the circulator for collection of signhatures on the
petition."

Renunber the followi ng bill sections accordingly.

Page 17, following line 9:

Insert a new bill section to read:
"* Sec. 39. AS 15.45.570 is amended to read:
Sec. 15.45.570. Statenent of warning. Each

petition nust [AND DUPLI CATE COPY SHALL] include a
statenent of warning that a person who signs a nane
other than the person's own to the petition, or who
knowingly signs nore than once  for the sane
proposition at one election, or whoc signs the petition
while knowingly not a qualified voter, is guilty of a
cl ass B m sdeneanor.”

Renunber the followi ng bill sections accordingly.

Page 18, lines 5 - 22:

Delete all material and insert:

"* Sec. 43. AS 1i5.45.600 is repealed and reenacted
to read:

Sec. 15.45 600. Certification of circulator.
Before being fiied, each petition shall be certified
by an affidavit by the person who personally
circul ated t he petition. In determ ni ng t he
sufficiency of the petition, the |ieutenant governor
may not count subscriptions on petitions not properly
certified at the tinme of filing or corrected before
the subscriptions are counted. The affidavit nust
state in substance that

(1) the person signing the affidavit neets
the residency, age, and citizenship qualifications for
circulating a petition under AS 15.45.575;

(2) the person is the only circulator of
the petition;

(3) the signatures were mde in the
circulator's actual presence;
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(4) to the Dbest of the circulator's
know edge, the signatures are the signatures of
per sons whose nanes they purport to be;

(5) the signatures are of persons who were
qualified voters on the date of signature;

(6) the circulator has not entered into an
agreenent with a person or organization in violation
of AS 15. 45.580(b);

(7) the circulator has not violated
AS 15.45.580(c) with respect to that petition; and

(8) before circulation of the petition, the
circulator promnently placed, in the space provided
under AS 15.45.560(5), if the circulator has received
paynent or agreed to receive paynent for the
collection of signatures on the petition, the nane of
each person or organization that has paid or agreed to
pay the circulator for collection of signatures on the
petition."

Page 22, line 3:
Del ete "secs. 21 - 43"
| nsert "secs. 21 - 44"

REPRESENTATI VE GRUENBERG sai d, "\Wen we saw this in its previous
version, it only dealt with Section 15.45.130." Kathryn Kurtz,
Legal Counsel, Legislative Legal and Research Services, saw that
there were three statutes involved - one on initiatives, one on
ref erenduns, and one on recalls - and she nade the conformng
amendnent to AS 15.45.360 and AS 15.45.600. Represent ati ve
G uenberg said Ms. Kuriz set the sections out much nore clearly
and drafted themin current style.

Number 1981

REPRESENTATI VE GRUENBERG expl ai ned that Amendnment 4 is basically
techni cal, except that, substantively, it wll allow "things on
the petition to be corrected before the subscriptions are
counted.” He said if sonebody nakes a mstake, the petition
shoul dn't be thrown out, because that affects hundreds of people
who have signed the petition in good faith.

Number 2018

M5. GLAI SER indicated that [Anmendnent 4] addresses sone of the
court's concerns. She said, "If we find ... a circulator hasn't
filled out the affidavit, we can nmake that correction and then
count all those signatures in the books, rather than casting
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them aside due to a technical failure by the circulator.” In
response to a question from Chair Wyhrauch, she stated that, in
current law, it's a msdeneanor for soneone to sign a petition
who is knowi ngly not a qualified voter.

CHAI R WEYHRAUCH asked what the basis for Anendnent 4 is.

M5. GLAISER answered that Amendnent 4 was Representative
Gruenberg's i dea. She suggested it falls into place with the
Hi nterberger v. State of Alaska, which she explained was in
regard to a henp petition that was heard in superior court.

CHAI R WEYHRAUCH asked if the Hinterberger case was on appeal

M5. GLAI SER answered no. She said the |ieutenant governor held
a press conference to say that [the division] would "address all

of the concerns.” She stated, "The judae was clear about
accountability reports, and that's wthin ... the original
version of the bill and it still rermins. This is just
additional -- we certainly could include that as an inprovenent
to the process.” She continued as fol!ows:

What the judge was addressing was that governnent
doesn't create barriers to the people petitioning the
government; that it's a +ieasonable -- and that they
understand that right out in front, which is also why
the division then went and picked up referendum and
recall and nmade them very simlar in this bill, so
that when people do petition their governnment on
either three of those occasions, that they're al
simlar and a1ney're held to the sane standards:
circulators are the sane; affidavits are the same; a
m sdenmeanor's a m sdeneanor; because you're always
petitioning your governmnent.

Number 2139
CHAI R WEYHRAUCH withdrew his objection [to Anendnment 4]. He
asked if there was further objection. There being no further

obj ection, Anendnent 4 was adopt ed.
Nunber 2146

REPRESENTATI VE GRUENBERG, in response to a question from Chair
Weyhrauch, indicated that he had one or two nobre anendnents to
offer, but would prefer to wait until there was a full commttee
at the next hearing on HB 523.
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