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INTERVENORS/SPONSORS’ AMENDED OPPOSITION TO PLAINTIFFS?

MOTION FOR SUMMARY JUDGMENT
CROSS-MOTION FORA;I(}MJVIARY JUDGMENT
Intervenors, Arthur Matthias, Phillip Izon and Jamie Donley, the Sponsors of
22 AKHE (hereafter “Sponsors™), hereby oppose the Plaintiffs’ Motion for Summary
Judgment and pursuant to Alaska R. Civ. P. 56 cross-move for summary judgment
dismissing all the Plaintiffs’ claims. The Sponsors’ prior intervention and their current
participation in these cross-motions for summary judgment, are designed to protect and

defend their right under Article 11 of the Alaska Constitution to propose the initiative
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known as 22AKHE and to see that initiative presented to the Alaskan people for approval
in the November 2024 general election. There are no genuine issues of material fact with
respect to the Sponsors’ cross-motion and the Sponsors are entitled to judgment as a
matter of law. The Sponsors join in the opposition and any cross-motion filed by the
Director Carol Beecher, Lieutenant Governor Nancy Dahlstrom, and the State of Alaska,
Division of Elections (hereafter collectively “the Division™)..
INTRODUCTION

This case involves the Plaintiffs’ challenge to the Lt. Governor’s certification of
the initiative petition, 22AKHE—an initiative to resume potitical primary e],ections and to
do away with ranked choice voting—for the general elzction ballot in November 2024.
Plaintiffs have moved for summary judgment against the Division with respect to Count
B {1 15-29, Count I'V (B) (ii1), 19 87-10€, and C. Count III ] 132-166 of Plaintiffs’
Complaint,! arguing that:

(1) after the Sponsors tiraely filed their initiative petition under
AS 15.45.140,

(2) the Division should not thereafter have returned petition booklets to the
Sponsors for correction of certifications on booklets “before the
subscriptions [we]re counted” pursuant to AS 15.45.130.

! The numerical organization of the allegations in the Plaintiffs’ complaint is
confusing. Therefore, when referencing the complaint, the Sponsors will refer as best
they can to the stated headings therein and then add citation to the numerical paragraphs
in that document.
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Because AS 15.45.130 expressly permits the correction of certifications on initiative
petition booklets “before the subscriptions are counted,” Plaintiffs’ motion for summary
judgment should be denied and the Division’s.and Sponsors’ cross-motions for summary
judgment should be granted dismissing with prejudice Plaintiffs’ Complaint on these
counts. Plaintiffs’ arguments (a) improperly ignore and/or attempt to rewrite the plain
language of AS 15.45.130, and (b) provide a partial and distorted picture of the history of
the statutes, namely AS 15.45.130 and former AS 15.45.170.

The Sponsors further move for summary judgment with respect to Count A 7 4-
14; Count IV (A) 1 36-53; Count IV (B)(i) {1 54-86; A Ccunt I Y 115-124; and B
Count II 49 125-131, of the Plaintiffs” Complaint because (1) the applicable statutes,
AS 15.45.240, that permit a “person aggrieved by a determination made by the Lt.
Governor under AS 15.45.010-15.45.220”" to “bring an action in the superior court to
have the determination reviewed,” pzimits an administrative appeal of the Lt. Governor’s
decision, but does not permit a de novo legal proceeding and trial that attempts to go
behind the petition bookleis that the Lt. Governor reviewed so as to thereby challenge the
circulation of individual petition booklets. Under Alaska R. App. Pro. 604(b)(1) the
record in an appeal challenging the Lt. Governor’s determination under AS 15.45.150
and AS 15.45.24Q is limited to what was before the Lt. Governor: “[t]he record on appeal

consists of the original papers and exhibits filed with the administrative agency.”?

2 Alaska R. App. Pro.-604(b)(1).
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In any event, even if the Plaintiffs are entitled to a de novo proceeding in which
they can attack the circulation of each and every one of the 641 petition booklets the
Sponsors’ submitted to the Division, which they are not, it is the Plaintiffs’ burden to
prove on a booklet-by-booklet basis that the certifications set forth on the individual
booklets (some 641 of them containing 37,043 signatures gathered by over 700
volunteers and a few paid circulators) are invalid and that, therefore, sufficient booklets.
should be eliminated so as to change the total and district-by-district qualified
subscription counts sufficiently to make 22AKHE fail under AS 15.45.140(2)(1)-(3).
Because Plaintiffs have not, and cannot, meet this burden, their claims fail as a matter of
law and should be dismissed on summary judgment.

STATEMENT Cx FACTS

The Sponsors filed a ballot measure application on November 23, 2022.3 The
measure that the Sponsors filed, designated by the State of Alaska, Division of Elections
(hereafter “Division™) as 22AKHE, is designed to eliminate open primaries and ranked
choice voting, thus retuining Alaska to the traditional election system it had throughout
its statehood prior to the passage of Ballot Measure 2 in 2020—a system that included

political party primaries followed by a general election in which each registered voter

3 See Stipulation and Proposed Order for Expedited Deadlines and Resolution

(hereafter “Stipulation™), § II.1.
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was allowed to vote once for the single candidate of their choice for each elected office |
on the ballot.*

The Division certified the Sponsors’ initiative application on January 20, 2023,
and thereafter, issued petition booklets to the Sponsors on February 8, 2023.5 The
deadline for the Sponsors to file their initiative petition was one-year from when the Lt.
Governor notified them that petitions were ready for delivery to them’—this deadline fell
on February 7, 2024.% The Sponsors found the public support among Alaskans for
22AKHE to be overwhelming. Between February 8, 2023, and January 11, 2024, the
Sponsors, aided by the efforts. of over 700 veolunteers® and by a contractor, Top
Fundraising Solutions (“TFS™), and its handful of paid circulators, for a short period of
time during October-November, gathered 41,34% signatures from willing subscribers
from all forty (40) of Alaska’s House Disiricts—of these subscriptions the Division
qualified 37,043 as having come froni registered Alaskan voters who timely and correctly

filled out their subscriptions.'® The required number of subscriptions under

4 See https://www.elections.alaska.gov/petitions-and-ballot-measures/petition-
status/.

3 Stipulation, § I1.3.

6 Id. at § 11.4.

7 AS 15.45.140(2).

8 Stipulation, § I1.50.

9

The volunteers in this case were not professional paid circulators, but rather
Alaskan citizens who came forward and donated their time and effort to assist in
obtaining subscriptions from their fellow Alaskans on 22AKHE petitions. See Sponsors’
Initial Disclosures (attached hereto), pp. 1-2.

10 See Stipulation, Ex. 10. As seen from the Division’s Coding on Stipulation, Ex.
10, some subscriptions were not counted for technical reasons, because (a) the subscriber
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AS 15.45.150(a)(1) was only 26,705—the Sponsors exceeded this total by 14,644
(submitted subscriptions) and 10,338 (qualified subscriptions).

On January 12, 2024, the Sponsors timely filed their initiative petition as a single
unit with the Division consistent with AS 15.45.130-15.45.140, and the Division
acknowledged receipt of 641 petition booklets.!! Pursuant to AS 15.45.150, the Sponsors’
timely filing of their initiative petition triggered a sixty-day deadline for the Lt. Govemnor
to review the petition and notify the initiative committee whether the petition was
properly or improperly filed.!? The sixty-day deadline for the Lt Governor to complete
her review of the timely filed initiative petition, was March 12, 202413

After the Lt. Governor began her review of the petition booklets, between January
18, 2024, and February 21, 2024, consistent witi: AS 15.45.130, the Division returned a
~ total of 64 petition booklets to the Sponscis for correction of the certifications that were..
contained on those booklets.!* Thiz siatute provides that “[iJn determining the

sufficiency of the petition, the Lt. Governor may not count subscriptions on petitions not

properly certified at the titne of filing or corrected before the subscriptions are

failed to provide an address, (b) they had signed more than once, (c) they provided no
sign date, (d) they provided no I.D., (e) they signed before they later registered to vote;
(f) they printed their name only and gave no signature, or (g) they signed after the
petition book had already been certified.

u Id Ex. 5.

12 AS 15.45.150.

13 Stipulation, § I1.53.

14 Stipulation, § I1.22-.39. The certifications were incorrect for varying reasons. Id.
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counted.”’® Michaela Thompson, the Division of Elections Operations Manager,
informed the Sponsors that they needed to return corrected petition booklets to the
Division before the Division completed its signature review—the deadline for which was.
March 12, 2024.1¢ Eventually, Ms. Thompson shortened that time frame, requesting that
the Sponsors correct and return booklets by March 1, 2024, before the 60-day deadline
had expired—this. request was presumably made to permit the Division sufficient time to
review the subscriptions in the returned petition booklets prior to the Lt. Governor’s
March 12, 2024, deadlihe.” The Sponsors complied with the Division’s directions and
timely returned a total of 62 of the 64 petition booklets to the Division with corrected .
certifications, on or before February 23, 2024 .18

On March 8, 2024, the Division completed its review and counting of the
subscriptions contained within the timely {iled initiative petition booklets, and notified
the Sponsors that their petition was properly filed.!® The Division certified 37,043

qualified signatures on the petiiion booklets.?°

15 Id. (emphasis added).

16 Id. at §§11.22,11.33. The Division never suggested that the Sponsors needed to
return corrected booklets earlier than March 1, 2024. Id. at §§ 11.22, I11.33.

7 Id at § 1133,

18 Id. at §§ 11.26-.39.

9 4 at§IL51.

20 Stipulation, Ex. 10.
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ARGUMENT

L Summary Judgment Standard

With respect to the Plaintiffs’ motion challenging the Division’s actions in
permitting the Sponsors to correct certifications on petition booklets “before the
subscriptions [we]re counted,”?! the parties have stipulated that there are no genuine
issues of material fact to prevent summary judgment, and that the questions of statutory
interpretation related to those claims can be resolved by the court as a matter of law.??

With respect to the Sponsors’ cross-motion, however, it is important to apprehend
the summary judgment standard applicable under Alaska Civil Rule 56. Rule 56 provides.
for judgment to be granted to a party where “there is no genuine issue as to any material
fact” and “the moving party is entitled to judgment as a matter of law.”2* ““[A] party
seeking summary judgment has the initia! burden of proving, through admissible
evidence, that there are no [genuine] disputed issues of material fact and that the moving

party is entitled to judgment as a matter of law.””?* Once the moving party has made that

21 AS 15.45.130.

22 Stipulation p. 2 (“The parties ... agree that the claims concerning the Division's
conduct can be resolved on cross motions for summary judgment™).

23 Alaska R. Civ. Pro. 56; Christensen v. Alaska Sales & Service, Inc., 335 P.3d 514,
517 (Alaska 2014)..

24 Christensen, 335 P.3d at 517 (quoting Mitchell v. Teck Cominco Alaska Inc., 193
P.3d 751, 760 n. 25 (Alaska 2008) ; see also Alakayakv. B.C. Packers, Ltd., 48 P.3d 432,
44748 (Alaska 2002) (“The movant bears the initial burden of proving through
admissible evidence (1) the absence of genuine fact disputes, and (2) its entitlement to
Judgment as.a matter of law.” (citing Philbin v. Matanuska-Susitna Barough, 991 P2d .
1263, 1265 (Alaska 1999))); Shade v. Co & Anglo Alaska Serv. Corp., 901 P.2d 434, 437
(Alaska 1995) (“[I]t is the moving party that bears the initial burden of proving, through
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showing, the burden shifts to the non-moving party “to set forth specific facts showing
that he could produce evidence reasonably tending to dispute or contradict the movant's
evidence and thus demonstrate that a material issue of fact exists.”?

To defeat summary judgment, the non-movant inust demonstrate that a genuine
issue of material fact exists to be litigated.?6 “There are two important aspects to this
requirement. First, a material fact is one upon which resolution of an issue turns.”?’
Second, because the existence of a dispute over a material fact is a question of law,?8 the
determination is objectively based and employs a reasonableness standard. In this

respect, the evidence proposed for trial must not be based entirely on “unsupported

assumptions and speculation? and must not be “toc incredible to be believed by

admissible evidence, the absence of genuine Yactual disputes and its entitlement to
judgment.”), Gilbertson v. City of Fairbaris, 368 P.2d 214, 216 (Alaska 1962).

25 Christensen, 335 P.3d at 17 (quoting State, Dep't of Highways v. Green, 586 P.2d
595, 606 n. 32 (Alaska 1978)); see clso Gilbertson, 368 P.2d at 216-17.

2 Christensen, 335 P.3d at 519; e.g., Lockwood v. Geico Gen. Ins. Co., 323 P.3d 691,
697 (Alaska 2014) (quoting Majfatt v. Brown, 751 P.2d 939, 94344 (Alaska 1988).);
DeNardo v. Bax, 147 P.3d €72, 684 (Alaska 2006).

2 Christensen, 335 P.3d at 519; (citing Sonneman v. State, 969 P.2d 632, 635 (Alaska
1998) (“A factual issue will not be considered material if, even assuming the factual
situation to be as the non-moving party contends, he or she would still not have a factual
basis for a claim for relief against the moving party.” (citing Whaley v. State, 438 P.2d
718, 720 (Alaska 1968))).

28 Christensen, 335 P.3d at 519; ConocoPhillips Alaska, Inc. v. Williams Alaska
Petroleum, Inc., 322 P.3d 114, 122 (Alaska 2014) (“Whether the evidence presented a
genuine issue of material fact is a question of law that we independently review.”
(quoting Kalenka v. Jadon, Inc., 305 P.3d 346, 349 (Alaska 2013)).

2 Christensen, 335 P.3d at 520 (citing Peterson v. State, Dep't of Natural Res., 236
P.3d 355, 367 (Alaska 2010) (quoting Perkins v. Doyon Universal Servs., LLC, 151 P.3d
413, 416 (Alaska 2006)); Mahan v. Arctic Catering, Inc., 133 P.3d 655, 661 (Alaska
2006) (quoting French v. Jadon, Inc., 911 P.2d 20, 25 (Alaska 1996)).
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~ ~

reasonable minds.”3? After the court makes reasonable inferences from the evidence in
favor of the non-moving party,3! summary judgment is appropriate when no reasonable
person could discern a genuine factual dispute on a material issue. When there are no
genuine, material issues of fact, the court interprets and applies the law to the facts.

In this case, as demonstrated below, summary judgment is appropriate for the
Sponsors on the Plaintiffs’ claims related to (1) the circulation of petition booklets,
(2) the notarization of certifications on petition booklets by Mr. Theodorus Ransum;3?
and (3) the qualification of subscribers to the petition booklets as determined by the Lt.
Governor.*? Plaintiffs’ claims regarding the means and modes of petition booklet
circulation fail as a matter of law because (1) they are not entitled to a de novo
proceeding in review of the Lt. Governor’s determination; and (2) even if every petition
booklet that the Plaintiffs’ have identified as problematic is excluded—and it is the
Plaintiffs’ burden to prove that individual petition booklets, on a booklet-by-booklet
basis, must be excluded, 22AKIIE is still supported by sufficient subscribers to satisfy

AS 15.45.140(2)(1)-(3).

30 Christensen, 335 P.3d at 520; Wilson v. Pollet, 416 P.2d 381, 384 (Alaska 1966).

3 Christensen, 335 P.3d at 520; Lockwood v. Geico Gen. Ins. Co., 323 P.3d 691, 696
(Alaska 2014) (quoting Lum v. Koles, 314 P.3d 546, 552 (Alaska 2013)). An inference is a
“conclusion reached by considering other facts and deducing a logical consequence from
them.” Christensen, 335 P.3d at 520 n. 45 (quoting Black’s Law Dictionary, 897 (10th ed.
2014)).

32 See Complaint Count B (ii) Y 80-86.

33 Complaint E Count V § 167-168.
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Plaintiffs’ claims regarding the notary commission of Mr. Ransum fail as a matter
of law because (1) as determined by the Lt. Governor, he had a valid notary commission
at all times when he notarized certifications on petition booklets for 22AKHE; (2) he has
never been charged with, let alone convicted of, a felony, including, but not limited to,
perjury; (3) under AS 44.50.068 the Lt. Governor is the only state official who can
revoke a notary’s commission; (4) no disciplinary action has been commenced, let alone.
adjudicated, against Mr. Ransum’s notary commission; (5) the Lt. Governor has taken no
action of any kind against Mr. Ransum’s notary commission; ang {6) Pléintiffs are not
entitled ask this court to do an end-run around the Lt. Goveinor’s jurisdiction over
Mr. Ransum’s notary commission in this case—a case in which Mr. Ransum is not a
party and will receive no due process.

Plaintiffs’ claims purporting to chaiienge the qualifications of individual 22AKHE
petition subscribers—subscribers who have been deemed qualified by the Lt. Governor
and the Division—fail as a matier of law because under AS 15.45.150-15.45.160 and
AS 15.45.245, it is for the Lt. Governor and the Division (as her designee) to determine
the qualification of the subscribers who have signed the initiative petitions.

II.  Alaska’s Rules of Statutory Construction
"Statutory interpretation in Alaska begins with the plain meaning of the statute's

text."3* The Alaska Supreme Court applies a "sliding scale approach to statutory

34 Phillips v. Bremner-Phillips, 477 P.3d 626, 631-632 (Alaska 2020), Ward v. State,
Dep t of Pub Safety, 288 P.3d 94, 98 (Alaska 2012).
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interpretation,” under which “‘the plainer the statutory language is, the more convincing
the evidence of contrary legislative purpose or intent must be.’"3> Thus, "[w]here a
statute's meaning appears clear and unambiguous, ... the party asserting a different
meaning bears a correspondingly heavy burden of demonstrating contrary legislative
intent."36 Courts do not rewrite statutes—not even when legislative history suggests that

the legislature may have made a mistake in drafting.3”

The Alaska Supreme Court has “repeatedly stated that unless words have acquired
a peculiar meaning, by virtue of statutory definition or judicial construction, they are to
be construed in accordance with their common usage.”*® Common dictionary definitions .
and common rules of grammar control the interpretaiion of Alaska statutes absent

compelling evidence to the contrary.3® When construing statutes, the court must presume

35 Phillips, 477 P.3d at 632 (quoting State v. Fyfe, 370 P.3d 1092, 1095 (Alaska 2016)
(quoting Adamson v. Municipality of Anchorage, 333 P.3d 5, 11 (Alaska 2q'14)); Ward,
288 P.3d at 98.

36 Fyfe, 370 P.3d at 1095.

37 Phillips, 477 P.3d at 632 and n. 18 (citing State, Div. of Workers’Comp. v. Titan
Enters., LLC, 338 P.3d 316, 321 (Alaska 2014)).

38 Tesoro Alaska Petro. v. Kenai Pipe Line, 746 P.2d 896, 905 (Alaska 1987); accord
Muller v. BP Exploration (Alaska) Inc., 923 P.2d 783, 788 (Alaska 1996); Division of
Elec. v. Johnstone, 669 P.2d 537, 539 (Alaska 1983), cert. denied, 465 U.S. 1092 (1984);
Wilson v. Municipality of Anchorage, 669 P.2d 569, 571-72 (Alaska 1983); State, Dep t of
Rev. v. Debenham Elec. Supply, 612 P.2d 1001, 1002 (Alaska 1980); see also

AS 01.10.040(a) (“Words and phrases shall be construed according to the rules of
grammar and according to their common and approved usage™).

3 See Tesoro, 746 P.2d at 904; AS 01.10.040(a).
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that "every word, sentence, or provision of a statute” has “some purpose, force, and
effect, and that no words or provisions are superfluous.”40

As demonstrated below, Plaintiffs offer no compelling legislative history to justify
the court reading the plain language of AS 15.45.130 to mean anything other than what it
plainly states: “petitions not properly certified at the time of filing” may be “corrected
before the subscriptions are counted.” Id.

III.  Under AS 15.45.130 The Division Properly Permitted The Sponsors to
Correct Certifications “Before the Subscriptions [We]re Counted”

The statutes at issue set the timing and method for initiative sponsors to file their
petitions with the Division. AS 15.45.140. Pursuant te this statute, the sponsors “must
file the initiative petition within one year from the time the sponsors received notice from
the lieutenant governor that the petitions were ready for delivery to them.” Id. The
petition may be filed ‘only if it meets ail of the ... requirements” set forth in the
remainder of AS 15.45.140(a)(1)-(3). The petition must be signed by qualified voters
(1) equal in number to 10 percent of those who voted in the preceding general election;
(2) resident in at least three-fourths of the house districts of the state; and (3) who, in each
of the house districts described in (2), are equal in number to at least seven percent of

those who voted in the preceding general election in the house district. 4!

40 MM. ex rel. Kirkland v. State, 462 P.3d 539, 544 (Alaska 2020); Nelson v.
Municipality of Anchorage, 267 P.3d 636, 642 (Alaska 2011).
H AS 15.45.140(2)(1)(3).
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Under AS 15.45.150 the Lt. Governor “shall review the petition and shall notify
the initiative committee whether the petition was properly or improperly filed.” Pursuant
to AS 15.45.130, “each petition shall be certified by an affidavit by the person who
personally circulated the petition.” This statute further directs that “the lieutenant
governor may not count subscriptions on petitions not properly certified at the time of
filing or corrected before the subscriptions are counted.” AS 15.45.130 (emphasis
added). This provision permits the initiative sponsors an opportunity to correct
certifications on petition booklets “before the subscriptions are counted.” Id. The idea of
the statute obviously being that the subscriptions of qualified Alaskan voters who lent
their support to the initiative, should not be lightly discarded over the technicality of an
invalid certification on the petition booklet that they signed.*?

Plaintiffs attempt to convince the court to ignore proper grammar and
impermissibly rewrite the statute to eliminate the conjunctive “or” between the two
phrases “properly certified at the time of filing™ and “corrected before the subscriptions
are counted.” Or* the Plaintiffs seemingly ask the court to eliminate the phrase “or

corrected before the subscriptions are counted” from the statute entirely or replace it with

42 For example, because of a notary’s inadvertent and unknowing failure to renew
their notary commission before notarizing certifications on petition booklets. See e.g.,
Resource Dev. Council, Inc. v. Vote Yes for Alaska’s Fair Share, 494 P.3d 541, 545
(Alaska 2021) (quoting favorably Judge Thomas Matthews’ decision to the effect that
“invalidating signatures because of flaws in circulator affidavits would unduly penalize
Alaska voters who had no way of knowing ... what ... [circulators] said in their
affidavits.”).

4 No pun intended.
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something akin to “or corrected before the Division begins the process of counting
subscriptions.” Neither rewriting of the statute is permissible.

Moreover, the Plaintiffs misrepresent the significance of the legislative history
they do offer (regarding the irrelevant repeal of former AS 15.45.170 in 1998) and then
inexcusably ignore the very material subsequent amendment of AS 15.45.130 in 2005,
when the legislature deliberately reorganized the statute and added the conjunction “or”+
followed by the phrase “corrected before the subscriptions are counted” to permit the
correction of certifications on petition booklets prior to the subsciiptions in those
booklets being counted.

The irrelevant legislative history the Plaintiffs focus on relates to the repeal of
Jormer AS 15.45.170, a statute that previously permitted iniﬁative sponsors to circulate
“a supplementary petition,” and thereby gather more subscriptions (more signatures).
in support of their initiative, after the Lt. Governor had already given them notice that
“the filing of the petition was ttaproper”—for example, because it lacked a sufficient

number of subscriptions. See former AS 15.45.170 (1997).% Senator Sharp’s comment

44 The word “or” is a conjunction that is used as a function word to indicate an

alternative. See Merriam-Webster Dictionary, found at https://www.merriam-webster.
com/dictionary/or#:~:text=0r%201%200{%208%20conjunction%20%281%29%20%C9
%99r%2C%20%CB%88%C8%AFr,as%20a%20function%20word%20t0%20indicate%2
O0an%20alternative.

43 Ex. A hereto sets forth the historical versions of the pertinent statutes (with
significant portions of the statutes and changes thereto highlighted in yellow. Ex. A also
sets forth the text of then Governor Frank Murkowski’s Transmittal Letter for HB 94, the
bill that amended AS 15.45.130 in 2005 to add the critical phrase “or corrected before the
subscriptions are counted” to the statute.

Sponsors’ Amended Opposition and Cross-Motion
Re: Summary Judgment
Case No. 3AN-24-05615 CI Page 15 of 28



about “you either got ‘em or you don’t”#° related to the number of collected
subscriptions—not to the certifications on petition booklets. Senator Sharp’s objection
was to. sponsors.being allowed to go-back out and collect more signatures.after the Lt.
Governor had already determined their petition failed for a lack of sufficient qualified
signatures. This case does not involve a situation wherein the Division gave the Sponsors
more time to go out and gather more signatures in support of their initiative petition—in
fact the Division went to significant lengths to make sure that no signatures were added
to the 61 petition booklets that it returned to the Sponsors for cervecting certifications.*?
The pertinent legislative history in 2005—which Plaintiffs ignored—shows that
the legislature deliberately added two conjunctive phiases following the words “the
lieutenant governor may not count subscriptions on petitions” that are: (1) “not properly
certified at the time of filing; “or” (2) “corrected before the subscriptions are counted.”
AS 15.45.130.#% This amendment t¢ AS 15.45.130 occurred as part of HB 94, a bill that
then Governor Frank Murkowski transmitted to the legislature. The fact that the pertinent
statute in this case, AS 15.45.130, was amended in 2005, seven yeafs after the repeal of
the irrelevant provisions in AS 15.45.170, demonstrates that the legislature was purposely
making allowance for the correction of “certifications™ on petition booklets “before the

subscriptions are counted.” AS 15.45.130.

46 Sponsor Statement for SB 313 (Appendix 2 to Plaintiffs’ Motion for Summary
Judgment.

47 See Stipulation at  36.

48 See Ex. A hereto.
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A proper grammatical reading of the statute as it exists today, indicates that
petitions must contain proper certifications either (1) “at the time of filing,” “or” (2) as
“corrected before the subscriptions are counted.” AS 15.45.130. The Division properly
returned petition booklets to the Sponsors for the correction of certifications prior to the
subscriptions in those petition booklets being counted within the sixty (60) day timeframe
set forth in AS 15.45.150. The Sponsors timely filed t_heir initiative petition as a single
unit on January 12, 2024, within the one-year time frame required by AS 15.45.140. The
Division did not allot the Sponsors more time to supplement (or amend) their initiative
petition with additional subscriptions after it had been filed as a single unit.. The
Sponsors filed their initiative petition timely, the Division properly allowed them to
correct certifications on petition booklets before subscriptions were counted, the
Sponsors returned all corrected certificaticns before the subscriptions were counted, and.
the Lt. Governor timely completed ner review of subscriptions prior to March 12, 2024.

The Plaintiffs’ citations to election filing deadline cases for candidates are
misguided.* First, the Division did not extend the filing deadline of AS 15.45.140 for
the Sponsors—the Sponsors timely filed their petition on January 12, 2024. Second, the
strict construction of rules related to “deadlines” for candidates seeking office (or judges
seeking to retain their offices), have no application to initiative petitions. by the Alaskan.

people under Alaska Const. Art. 11. The Alaska Supreme Court has ruled that courts are

9 Plaintiffs’ Motion at 7 and n. 34 (citing State v. Jeffery, 170 P.3d 226, 234 (Alaska
2007) (quoting Falke v. State, 717 P.2d 369, 373 (Alaska 1986)).
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to “liberally construe the requirements pertaining to the people's right to use the initiative
process so that ‘the people [are] permitted to vote and express their will on the proposed
legislation.””?® With respect to initiatives, the Court has directed that courts are to
resolve “doubts as to technical deficiencies or failure to comply with the exact procedural

requirements™ “in favor of the accomplishment of that purpose.”!

1V.  The Plaintiffs’ Claims Attempting To Challenge Individual Petition Booklets
Fail As A Matter Of Law And For A Lack Of Proof

A.  AS 15.45.240 Does Not Permit The De Novo Proéeeding Plaintiffs
Propose

Plaintiffs’ claims attempting to challenge individual cetition booklets fail both as a
matter of law and as a matter of proof. As a matter of law, Alaska’s initiative statutes and
appellate rules do not permit a plaintiff to bring a de novo action in superior court seeking
to discover and challenge the circulating n:ethods of individual circulators of petition

booklets. AS 15.45.240 merely permits a “person aggrieved” by the Lt. Governor’s

30 Northwest Cruiseskip Association of Alaska, Inc. v. State, 145 P.3d 573, 577
(Alaska 2006) (quoting Boucher v. Engstrom, 528 P.2d 456, 462 (Alaska 1974) (quoting
Cope v. Toronto, 8 Utah 2d 255, 332 P.2d 977, 979 (1958)), overruled on other grounds
by McAlpine v. Univ. of Alaska, 762 P.2d 81 (Alaska 1988).

31 Northwest, 145 P.3d at 577 (citing Boucher, 528 P.2d at 462; Municipality of
Anchorage v. Frohne, 568 P.2d 3, 8 (Alaska 1977). The Court’s direction for liberal
construction of the requirements of the initiative process is very appropriate given the
Court’s recognition that collecting signatures on petitions in Alaska sufficient to meet the
requirements of AS 15.45.140(a)(2) and (3) can be a herculean and expensive task. See
Resource Dev., 494 P.3d at 552 (“A circulator could perhaps obtain scores of signatures in
an hour by standing on the right street corner at the right time in downtown Anchorage.
But to get the same number in a geographically vast house district with isolated and
relatively small population centers, like District 32, would require significantly more
time, travel, and effort™).
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determination to bring an action “to have the determination reviewed.” This judicial
review of the Lt. Governor’s determination is akin to an administrative appeal and should
be limited to the record before the Lt. Governor—namely the petition booklets submitted
to the Division and available to the Division for review.>? Reviewing decisions of
administrative agencies like the Division (and the Lt. Governor) are properly treated as
administrative appeals.” In Kohlhass v. State, Office of Lieutenant Governor,>* the
Alaska Supreme Court reviewed a decision by then Lt. Governor Loren Leman to reject
an initiative petition under AS 15.45.070 because it sought a clearly unconstitutional

objective,* as an administrative decision under standards for administrative appeals.3°

52 Alaska R. App. Pro. 604(b)(1) provides ihat in an appeal from an administrative
agency “[t]he record on appeal consists of thic original papers and exhibits filed with the
admuinistrative agency™).

53 See Kleven v. Yukon—Koyukuk S<h. Dist., 853 P.2d 518, 523-24 (Alaska 1993)
(affirming superior court's conversiaii of request to review school board decision to
administrative appeal); Diedrick v. City of Ketchikan, 805 P.2d 362, 365-66 (Alaska
1991) (holding superior court did not err in treating lawsuit challenging utility board's
decision not to fund plaint's position as administrative appeal);, Dep't of Corr. v. Kraus,
759 P.2d 539, 540 (Alaska 1988) (holding review of prisoner disciplinary proceedings
should be brought as administrative appeal); Ballard v. Stich, 628 P.2d 918, 920 (Alaska
1981) (affirming dismissal of lawsuit stemming from school board decision as untimely
administrative appeal), Owsichek v. State, Guide License & Control Bd., 627 P.2d 616,
620 (Alaska 1981) (“[Wlhen an action for injunctive relief seeks exactly the same review
by the superior court as could be had in an appeal from the administrative order, the
action should be treated as an appeal.”), Higgins v. Briggs, 876 P.2d 539, 542 (Alaska
App.1994) (holding that request for review of lost good time credit should have been
filed as administrative appeal).

A Kohlhass v. Office of Lietenant Governor, 147 P.3d 714 (Alaska 2006).

53 The initiative proposal was for Alaska to secede from the union. Kohlhass, 147
P.3d at 716.

56 Id. at 716-717.
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The Court explained that “[w]hen the superior court acts as an intermediate court of
appeals, we independently review the decision of the administrative agency or actor”™—
the Court then treated the case as an administrative appeal despite the fact that Kohlhass
had filed his action as an original action in superior court under the superior court’s
general jurisdiction.

Nothing within AS 15.45.240 authorizes the massive de novo judicial proceeding
and trial that the Plaintiffs have embarked on here in this case—a proceeding in which
they propose to delve into the facts behind the circulation (means, methods, and modes)
of some 641 petition booklets, proposing to discover facts 1ot available to the Division or
the Lt. Governor. The Plaintiffs’ right “to have the determination” of the Lt. Governor
“reviewed” under AS 15.45.240 is limited to an administrative appeal on the record
before the Lt. Governor.3?

Plaintiffs propose to use this enormous de novo proceeding to accomplish the
extremely illegitimate result of invalidating the signatures of qualified Alaskan voters
because of flaws in circulator affidavits. As the Alaska Supreme Court indicated in
Resource Dev, when it quoted favorably from trial court Judge Thomas Matthews’
decision, invalidating voter signatures based upon circulator affidavits or circulator

conduct, things that Alaskan voters have no knowledge of, is an illegitimate result.’®> The

37 Id.
58 Kohlhass, 147 P.3d at 716-717; Alaska R. App. Pro. 604(b)(1).
39 Resource Dev, 494 P.3d at 545
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Court favorably referenced Judge Matthews decision to the effect that “invalidating
signatures because of flaws in circulator affidavits would unduly penalize Alaska voters
who had no way of knowing ... what ... [circulators] said in their affidavits.”%® Judge
Matthews concluded that “the term “properly certified” (as used in AS 15.45.130)
“means that the petition is ‘complete’ and contains the proper signatures of Alaskan
voters.”8! AS 15.45.240 does not authorize a de novo proceeding in which plaintiffs can
attempt to invalidate signatures because of flaws in circulator affidavits—this result
would unduly penalize Alaska voters who had no way of knowing what circulators did
when circulating petition booklets or what they said in their affidavits.

AS 15.45.240 permits appellate review of the L.t. Governors determination based
upon the record that the Lt. Governor had in front of her when she and the Division
conduct their review of the initiative petition. The Lt. Governor is not charged with a
duty under the statutes to investigate ihe means and modes of petition booklet circulation.
Instead, the Lt. Governor’s duty is to determine whether the petition was “properly or
improperly filed.” AS 15.45.150. The determination in this regard is limited to a review
of the petition booklets to determine whether (1) there is an insufficient number of
qualified subscribers; (2) the subscribers were not resident in at least three-fourths of the

house districts of the state; and (3) there is an insufficient number of qualified subscribers

60 Id. at 545 (“Our analysis and conclusion largely follow those of the superior
court”). The Supreme Court expressed no disagreement with Judge Matthews’ decision.
61 Id.
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from each of the house districts described in (2). AS 15.45.160. Under the statutes the
Lt. Governor’s review and determination is limited to reviewing the “subscribers” and
establishing whether the “subscribers™ are qualified and sufficient in number to move the
initiative to the general election ballot. Id.

Even Resource Dev. did not involve a de novo proceeding attempting to go
behind the petition booklets to challenge means and modes of circulation. In fact, the
Sponsors’ research has found no such legal challenge to initiative petition circulation
having been previously filed or permitted in Alaska. In Northwesi, for example, the
challenge was made based upon the statements contained or not contained on the face of
the petition booklets that the Lt. Governor had to review—the booklets either contained a
“Paid By statement or they did not.52

B. If Plaintiffs Are Permitted To Conduct Their Proposed De Novo
Proceeding Challenging Petition Booklet Certifications and Means and
Modes of Circulatiox, Then They Bear The Burden To Invalidate
Individual Petitici Booklets On A Booklet By Booklet Basis
If Plaintiffs are permiited to make a de novo challenge to the certifications of
petition booklets and the means, modes, and manner of circulation, then their burden is to
establish by a preponderance of the evidence on a booklet-by-booklet basis that

individual booklets were improperly certified or circulated or both. In Northwest, the

Court literally parsed its determination regarding which subscriptions would be discarded

©  Northwest, 145 P.3d at 578.
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ona page-by-page basis within the petition booklets.®* The Court refused the plaintiff’s
request to eliminate entire petition booklets (discarding pages and pages of voter
subscriptions) because two pages of the booklets failed to contain a “Paid By”
statement.%* As the Court explained:

[In this case, two booklets each contained a single page that lacked the
required information. Instead of disqualifying all signatures from each
booklet, the Division only disqualified the signatures from the pages that
lacked the “paid by” information and counted the remaining signatures on
the pages that contained the required information. -

We conclude that the Division construed its own regulaticiis in 2 manner
that struck a careful balance between the people's right to enact legislation
by initiative and the regulations requiring that potential petition subscribers
be made aware that the circulators may have a motivation to induce them to
sign the petition other than a personal belief in the value of the initiative.
Those signatures from persons who were clearly unaware that the circulator
was or was not being paid were correctly discarded, but those signatures
from persons who had been made aware of the issue were properly retained.
The Division's construction of its own regulations is therefore in line with
our directive in Fischer v. Stoui Yo seek “a construction ... which avoids the
wholesale dis[en]franchisement of qualified electors.” Again in light of the
fact that we have adopted 2 rule of liberal construction with regard to
statutory initiative procedures, we conclude that counting the signatures
from the pages contzining the proper “paid by” information reflects the
balance sought by the legislature between the people's right to legislate by
initiative and the goal of ensuring that petition subscribers are well-
informed upon signing.%

Under no circumstances are Plaintiffs permitted to a obtain wholesale discard of

petition booklets containing over 37,043 signatures of qualified Alaskan voters simply

63 Id.
64 Id.
63 Id.
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because a handful of citizen circulators from among over 700 volunteers may not have
perfectly followed circulating and certification protocols. Any request by the Plaintiffs in
this regard should be dismissed out of hand.

C.  The Plaintiffs Proof Fails To Establish Genuine Issues For Trial

In discovery, the Plaintiffs have identified only a handful of petition booklets
circulated by a handful of circulators that they believe are problematic because they were
either circulated by more than one circulator or signed while left unattended (thus no
witnessing circulator). Those booklets, identified in (1) Plaintiffs” Initial Disclosures and
related affidavits that were submitted therewith (along with pictures and videos), and (2)
Plaintiffs’ interrogatory responses, are only as follows:

140
357
502
540
608
615
616
630
679
684
690
694
696
835
836
894
923
950
958
967
968
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140166
Of these booklets, six (highlighted in bold) are of no consequence because they were
never submitted to the Division of Elections or reviewed and counted: 140, 357, 615,
836, 968, and 1401. With respect to the sixteen remaining challenged booklets, a review
of the Divisions tally spreadsheet, reveals that the booklets do not contain sufficient
subscriptions in total or on a district-by-district basis to render 22AKHE ineligible under
AS 15.45.140 for the general election ballot in November.

Even eliminating the sixteen booklets identified by the Plaintiffs, 22 AKHE still
has substantially more than the needed 26,705 subscriptions on a statewide basis, and still
qualifies in 34 of 40 house districts.” The document attached hereto as Exhibit Cis a
snapshot of the subscribers in the booklets, with qualified voters highlighted in yellow.
Using the Divisions chart, Ex. 10 to the parties Stipulation, and then subtracting the
qualified subscribers in the above sizieen contested booklets from those totals results in
the numbers reflected in Sponscrs® Ex. B hereto.

There are only 903 total qualified subscriptions in the contested sixteen booklets.

And there are insufficient subscriptions in individual house districts to even eliminate one

66 The booklets are identified in Plaintiffs Initial Disclosures (filed herewith), First
and Second Interrogatory Answers (filed herewith), and the Affidavits of Derek Aplin;
Alexander Susky; Angela Chiapetta; Alec “Allison” Dill; Marcie Wilson; Brooke
Reinsch; Valerie Kenny; and Gregory Lee (all filed herewith). For purposes of this
motion, the Sponsors disregard the inadmissible hearsay aspects of the affidavits and
statements contained therein.

67 See Ex. B hereto (District by District Analysis of the impact of eliminating the
sixteen booklets the Plaintiffs identify as problematic.
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more house district from the 34 in which the Sponsors’ qualified 22AKHE. See Ex. B.
As a matter of law, even if the Plaintiffs are permitted to launch on their crusade to attack
individual booklets and certifications, which they are not, they have failed to demonstrate
proof that their efforts will accomplish anything of significance—other than to waste
substantial party and judicial time and resources.

V. The Plaintiffs’ Claims Related To Certifications Notarized by Theodorus
Ransum Are Invalid As A Matter Of Law

The Plaintiffs claims regarding the alleged invalidity of Mr. Ransum’s notary on
various certifications on petition booklets (See Complaint 7 £C-86) are invalid as a
matter of law. Plaintiffs presume that they may simply level allegations in this case
against Mr. Ransum—a case to which Mr. Ransumi is not even a party—and attempt to
demonstrate that he engaged in alleged misconduct that if charged and proven in a
disciplinary proceeding before the Lt. Governor under AS 44.50.068, might lead to the
Lt. Governor suspending Mr. Raiisum’s notary commission. But the problem with the
Plaintiff’s claim is that (1) Vir. Ransum’s notary commission is and was current at all
times when he notarized certifications on petition booklets for 22AKHE, (2) no action
has ever been taken against Mr. Ransum’s notary commission, (3) he has never been
charged, let alone convicted of a felony, and (4) the Lt. Governor has never even initiated
proceedings against Mr. Ransum’s notary commission.

The Plaintiffs are not entitled to attempt an end-run around the Lt. Governor and
the process of AS 44.50.068. And Plaintiffs most certainly are not entitled to attempt to
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invalidate Mr. Ransum’s notary commission on a retroactive basis in a proceeding in
which he.is not a party and receives no due process. This claim regarding Mr. Ransum’s
notary commission is frivolous and should be dismissed as a matter of law. By
attempting to do an end run around the Lieutenant Governor Plaintiffs’ have failed to
exhaust administrative remedies.

VI. The Plaintiffs’ Claims About Individual Subscriptions Are Invalid As A
Matter of Law.

It is the Lt. Governor who reviews individual subscriptions to determine if the
subscribers are qualified voters in Alaska under AS 15.45.150-15.45.160. The Plaintiffs
are not entitled to a de novo proceeding in which they attempt to review the 37,043
subscriptions the Sponsors submitted in an effort to delve behind the Lt. Governor’s
review and attempt to claim that subscribers are unqualified. The Plaintiffs’ claims in
their Complaint at {9 167-168 are invalid as a matter of law.

CONCLUSION

For all the reasons staied above, the Plaintiffs’ motion for summary judgment
should be denied and the cross-motions of the Division and the Sponsors should be
granted.

Dated this 10" day of May 2024.

Law Offices of Kevin G. Clarkson

Kevin G. Clarkson

By
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