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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANGHORAGE

LA QUEN NAAY ELIZABETH State OfAlasl TRIAL Courrs
MEDICINE CROW, AMBER LEE, and hird Districy
KEVIN MCGEE, APR 24 260
_Clerk of
Plaintiffs, By O the Trig) copp
Deputy

Vs. ¥,
DIRECTOR CAROL BEECHER, in her s PLAINTIFFS’ MOTION FOR
official capacity, LT. GOVERNOR SUMMARY JUDGMENT
NANCY DAHLSTROM, in her official
capacity, and the STATE OF ALASKA,
DIVISION OF ELECTIONS, |

Defendanis,
VS.
DR. ARTHUR MATHAS, PHILLIP
IZON, and JAMIE R. DONLEY,

Intervenors. Case No.: 3AN-24-05615CI

I. INTRODUCTION

Plaintiffs move for summary judgment that Defendants violated the applicable
statutes and regulations when they determined that the initiative petition for the ballot
measure designated “22AKHE” qualified for the statewide ballot. Because of these
violations, this Court should GRANT Plaintiffs’ motion, and issue a judgment declaring

that 22 AKHE is invalid and does not qualify for the ballot.
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Plaintiffs bring two primary challenges in this case.! Either of these two
challenges, standing alone, will result in a judgment in Plaintiffs’ favor.

The first challenge is that Defendants unlawfully qualified 22 AKHE for the ballot
by violating their own statutes and regulations during the validation process.> All of the
parties in this case have stipulated to the facts relevant to this first challenge,’ and the
parties agree that there is no genuine issue of material fact precluding summary judgment
for one side or the other as to the proper interpretation cf the applicable election statutes
and regulations.* This motion for summary judgmerit concerns Plaintiffs’ first challenge.

The second challenge brought by Plairtiffs is based on allegations of fraudulent
and unlawful signature collection methods utilized by the Sponsors of 22AKHE, and
involves disputed questions of fact.> This second challenge will be litigated at a later

date, if necessary, following additional discovery by the parties.

! See generally Complaint for Injunctive and Declaratory Relief (Apr. 2, 2024)
[hereinafter Complaint].

2 See id. at 4-6, 17-20, 25-31 (detailing Counts III and IV).

3 See generally Stipulation and Proposed Order for Expedited Deadlines and
Resolution (Apr. 18, 2024) [hereinafter Stipulation].

4 See id at 2 (“The parties ... agree that the claims concerning the Division’s
conduct can be resolved on cross motion for summary judgment, without discovery or
trial on these claims.”); see also id. at II1.2.

] See Complaint at 2-4, 11-17, 22-25 (detailing Counts I and II).

6 If this Court is able to promptly rule on this motion, and if Plaintiffs prevail, it is
possible that the parties will not need to litigate the second, fact-intensive challenge in
this case, because the outcome of the latter challenge will have been rendered moot.
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II. FACTUAL BACKGROUND

The Sponsors’ filed a ballot measure application for what would later be
designated as 22AKHE on November 23, 2022.% The Alaska Division of Elections (“the
Division™) certified the application on January 20, 2023,° and issued petition booklets to
the Sponsors on February 8, 2023.1°

After nearly a year of collecting signatures, the Sponsors filed the petition with the
Division on January 12, 2024.!! Sponsor Phillip Izon II signed a “Receipt of Initiative,
Referendum, or Recall Petition Signature Booklets,” confirming that he was submitting
655 petition booklets; the Division signed the same document acknowledging receipt of
641 booklets.'?> The filing deadline fur the petition to appear on the ballot for the
November 2024 election was January 15, 2024, '3 because the Alaska legislature
convened on January 16, 2024.14

Beginning on January 18, 2024, and continuing for several weeks thereafter, the

Division informed the Sponsors of various defects discovered in their review of the

7 The Sponsors are Intervenor-Defendants Phillip Izon II, Jamie R. Donley, and
Arthur Mathias. See Stipulation at q I.5.

8 Seeid at §ILI-IL2.

° See id. at 11.3.

0 See id. at IL4.

1 See id. at T11.19.

12 See Exhibit 5 to Stipulation.
3 See AS 15.45.190(2).

14 See Stipulation at 9 I1.49.
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petition booklets.!> The Division allowed the Sponsors to collect individual booklets to
cure those defects.!® These errors meant that many of the booklets the Sponsors had
submitted on January 12 lacked the necessary certification on that date, and that the
Division could not count them in the condition in which they were filed.!”

The Division’s curing process included allowing the Sponsors “to retrieve, correct,
and return [ ] 60 booklets with certificates that were not notarized by a commissioned
notary.”!® In total, the Division released 64 petition booklets back into the Sponsors’
custody for correction while continuing to count signatures in other petition booklets.!
All of these instances of releasing booklets back into the Sponsors’ custody occurred after

the start of the 2024 legislative session

15 See id. at § 11.22; Exhibit 7 at 2 o Stipulation; see also Stipulation at § I1.22-11.44.
16 See Stiputiation at 4 I1.22-11.44; see also Exhibit 9 fo Stipulation.

17 See Stipulation at ] I1.22-11.44; Exhibits 7-9 fo Stipulation; see also Stipulation at
9 11.54 (acknowledging that, if the booklets were not corrected, the Sponsors would only
qualify in 26 out of 40 house districts); Exhibit 10 fo Stipulation (same).

18 See Stipulation at § I1.32; see also Exhibit 8 fo Stipulation. The defect for these
60 booklets was that an individual purported to notarize the booklets, but the Division
determined that she was not actually a notary at the time of notarization. See Stipulation
at §9 I1.30-11.32. This individual was actually an employee of one of the Sponsors and a
contracted employee with the signature petition campaign. See Complaint at 18. In other
words, the individual purporting to be a notary was the Sponsors’ own employee.

19 See Stipulation at 9 I1.43.

20 See id. at ] 11.24-11.25, 11.27-11.28, 11.32-34, 11.43-44, 11.49; see also Exhibit 9 fo
Stipulation.
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The one-year statutory deadline for the Sponsors to file the petition under
AS 15.45.140 was February 7, 2024.2! Any petition filed after that date would, by statute,
have “no force or effect.”??

After allegedly “curing” the certification defects, the Sponsors began returning the
defective booklets on February 12, 2024, and continued returning these booklets through
February 23, 2024.2*> The Sponsors ultimately returned 62 of the 64 booklets they
retrieved from the Division, and th;a Division counted the signatures in those 62 booklets
towards determining the validity of the 22AKHE peiition.**

On March 8, 2024, the Division cempleted its entire review of the 22AKHE
petition booklets, and notified the Sporisors that the petition had adequate signatures and
was therefore properly filed.?> The Division also informed the Sponsors that the initiative
would appear on the Novemher 5, 2024 general election ballot, unless there was a special
election or the Iégislature adjourned on or before April 22, 2024.%6

The parties agree and have stipulated that if the signatures in the 62 booklets that

the Sponsors “cured” and returned to the Division in the midst of the signature review are

21 See Stipulation at 9 I1.50.

2 See AS 15.45.140(b).

23 See Exhibit 9 to Stipulation.
24 See Stipulation at 4 I1.46.

% Seeid at IL51.

26 See id. at § 11.52.
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invalidated, the Division cannot certify the petition for 22 AKHE.?” This is because there
would only be sufficient signatures in 26 out of 40 house districts, rather than the 30
required by the applicable laws and the Alaska Constitution.?®

III. LEGAL FRAMEWORK

A. The Applicable Legal Standards.

Summary judgment is appropriate “where ‘there is no genuine issue as to any
material fact’ and ‘the moving party is entitled to judgmient as a matter of law.””?°
“[T]ssues of . . . statutory interpretation are decidedly questions of law[.]”** On a motion
for summary judgment, “[w]hen interpreting a statute, courts look to the plain meaning
of the statute, the legislative purpose, and the intent of the statute.”' In that analysis,

courts often “resort to drafting history to clarify the meaning of [statutory] language[.]*2

“The interpretation of legislation by the [bill’s sponsor] . . . is entitled to be given weight

27 Seeid aqIL54.

28 See id; Exhibit 10 fo Stipulation; see also Alaska Const. art. XI, §3;
AS 15.45.140(2)(2).

29 Christensen v. Alaska Sales & Serv., Inc., 335 P.3d 514, 517 (Alaska 2014)
(quoting Alaska Civ. R. 56(c)).

30 Forrer v. State, 471 P.3d 569, 584 (Alaska 2020) (citing Premera Blue Cross v.
State, 171 P.3d 1110, 1115 (Alaska 2007)).

31 Premera Blue Cross, 171 P.3d at 1115 (citing W. Star Trucking v. Big Iron Equip.,
101 P.3d 1047, 1050 (Alaska 2004)).

2 Forrer, 471 P.3d at 584 (citing Alaska Ass’n of Naturopathic Physicians v. State,

414 P.3d 630, 634 (Alaska 2018); Wielechowski v. State, 403 P.3d 1141, 1147 (Alaska
2017)).
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by the court in construing the intent of the statute.”** Additionally, “it is ‘well established,
both in Alaska and other jurisdictions, that election law filing deadlines are to be strictly
enforced.’”34

An agency may only promulgate regulations within the scope of its legislative
authority.3® “[A] regulation adopted is not valid or effective unless consistent with the
statute and [is] reasonably necessary to carry out the purpose of the statute.”*® However,
once validly adopted, regulations have the force of law and must be followed by all
parties, including the agency that promulgated it.*’

B. The Applicable Constitutional, Statutory, And Regulatory Provisions.

I. Constitutional provisions

Under article X1, section 1 ¢i the Alaska Constitution, “[t]he people may propose

and enact laws by . . . initiative[.]*3® The Constitution establishes signature requirements

3 Flisockv. State, 818 P.2d 640, 645 (Alaska 1991) (citations omitted); see also State
v. Fowler, 611 P.2d 58, 60 (Alaska 1980).

3 See State v. Jeffery, 170 P.3d 226, 234 (Alaska 2007) (quotmg Falke v. State, 717
P.2d 369, 373 (Alaska 1986)).

35 See Grunert v. State, 109 P.3d 924, 929 (Alaska 2005); see also Ellingson v. Lloyd,
342 P.3d 825, 830 (Alaska 2014); N. Slope Borough v. Sohio Petroleum Corp., 585 P.2d
534, 543-44 (Alaska 1978).

36 See AS 44.62.030.

37 See Stosh’s /M v. Fairbanks N. Star Borough, 12 P.3d 1180, 1185 (Alaska 2000);
K. DAVIS, ADMINISTRATIVE LAW TREATISE § 5.03 at 252 (Supp. 1970) (“Regulations
will have the force of law if the statute has granted authority to the administrator to issue
them.”).

38 See Alaska Const. art. XI, § 1.
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for initiatives, which if met allows for initiatives to be filed with the State and placed
“on the ballot for the first statewide election held more than one hundred twenty days
after adjournment of the legislative session following the filing.”*® If the legislature acts
to enact “substantially the same measure,” the Constitution provides that “the petition is
void,” and the initiative is removed from the ballot.*!

ii. Statutory provisions

The legislature enacted additional statutory requireirients for initiatives, contained
within AS 15.45, consistent with the powers granied in the Alaska Constitution. This
includes: (1) application requirements;** (2) initiative sponéor requirements;* (3) how
the lieutenant governor is to review the application;* (4) the lieutenant governor’s
preparation of the petition for circulation;* (5) requirements for petition circulators;*t
and (6) requirements for petition signatures.*’

Relevant here, AS 15.45.130 provides that each signature petition booklet muust be

certified by affidavit by the circulator for that booklet as to the following information:

39 See Alaska Const. art. XI, § 3.
40 See Alaska Const. art. XI, § 4.
4 See id.

42 See AS 15.45.030.

4 See AS 15.45.060.

44 See AS 15.45.070-.080.

4 See AS 15.45.090.

46 See AS 15.45.105-.110.

47 See AS 15.45.120.

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
Medicine Crow, et al., vs. Beecher, et al., 3AN-24-05615CI Page 8 of 28




Cashion Gilmore & Lindemuth

510 L Street, Suite 601
Anchorage, Alaska 99501
(907) 222-7932 fax (907) 222-7938

(1) that the person signing the affidavit meets the residency,
age, and citizenship qualifications for circulating a petition
under AS 15.45.105;

(2) that the person is the only circulator of that petition;

(3) that the signatures were made in the circulator’s actual
presence;

(4) that, to the best of the circulator’s knowledge, the
signatures are the signatures of the persons whose names they
purport to be;

(5) that, to the best of the circulator’s knowledge, the
signatures are of persons who were gualified voters on the
date of signature;

(6) that the circulator has nct cntered into an agreement with
a person or organization in violation of AS 15.45.110(c);

(7) that the circulator has not violated AS 15.45.110(d) with
respect to that petition; and

(8) whether the circulator has received payment or agreed to
receive payment for the collection of signatures on the
petition, and, if so, the name of each person or organization
that has paid or agreed to pay the circulator for collection of
signatures on the petition.[8!

In order for a petition booklet to be counted, the circulator’s affidavit must be

authenticated by a licensed notary;* if a notary is unavailable, a petition booklet must be

48 AS 15.45.130.

9 See AS 15.45.130 (“Before being filed, each petition shall be certified by an
affidavit by the person who personally circulated the petition.”).
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self-certified.’® And as is expressly stated in AS 15.45.130, “the lieutenant governor may
not count subscriptions on petitions not properly certified at the time of filing or corrected
before the subscriptions are counted.”!

To give the legislature an opportunity to act on the subject of an initiative
petition, 3% AS 15.45.190 provides that a ballot measure shall be placed on the next
statewide election after: “(1) the petition has been filed; (2) a legislative session has
convened and adjourned; and (3) a period of 120 days has expired since the adjournment
of the legislative session.””® In practice, this means that any petition filed affer the
legislature has convened cannot be placed on the ballot that same calendar year.

Finally, AS 15.45.140 sets forth additional filing requirements relating to both the
necessary signature thresholds ard a second applicable deadline for filing: “The sponsors
must file the petition within cne year from the time the sponsors received notice from the

lieutenant governor that the petitions were ready for delivery to them.”>* The

consequences for missing this one-year deadline are grave and specific: “If the petition is

50 See Exhibit 6 at 30 fo Stipulation (allowing for self-certification “[i]f a notary or

other official authorized to administer an oath is UNAVAILABLE” (emphasis in
original)).
3! AS 15.45.130 (emphasis added).

52 See Alaska Const. art. XI, § 4 (“If, before the election, substantially the same
measure has been enacted, the petition is void.”).

>3 See AS 15.45.190 (emphasis added).
M See AS 15.45.140(a).
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not filed within the one-year period provided for in (a) of this section, the petition has no

force or effect.”’

il Regulatory provisions

The Division has adopted regulations consistent with the above-mentioned
statutes, providing additional detail on the process for filing and accepting an initiative
petition. 6 AAC 25.240, the Division’s regulation, outlines the steps required to lawfully
submit a signature petition in support of a ballot initiative. Relevant here, 6 AAC
25.240(c) provides that “[a]ll petition booklets mwust be filed together as a single
instrument, and must be accompanied by a written statement signed by the submitting
committee member or the committee’s designee acknowledging the number of booklets
included in the submission.”3¢

When sponsors submi: a petition to the Division, they are required to remain at the
Division while Division staff conduct a visual review of whether their petition has enough
facially-valid signatures to meet minimum thresholds.’” Petitions that do not appear to
have enough signatures in certified booklets to meet the minimum statewide signature

threshold “on its face” will be found “to have a patent defect” under 6 AAC 25.240(f).3®

55 See AS 15.45.140(b).

36 See 6 AAC 25.240(c) (emphasis added). The Division’s “single instrument”
requirement has been part of this regulation since it was originally enacted in 1987.

37 See 6 AAC 25.240(f). For example, that is how the Division only accepted 641
petition booklets out of the 655 submitted in this instance. See Exhibit 5 fo Stipulation.

8 See 6 AAC 25.240(F).
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And 6 AAC 25.240(f) further proscribes the process the Division must follow when it
detects such “a patent defect”; the Division must either inform the sponsors that they may
retrieve the entire petition (meaning “all petition booklets™) to resubmit the entire petition
again, as a single instrument, before the deadline (and after curing the defect),’® or the
petition “will be certified as insufficient” if it was filed on the last day of the one-year
deadline.°

IV. ARGUMENT

A. The Relevant Statutes And Regulations Cannot Be Interpreted To
Allow The Release Of Individual Dyefective Boaoklets To Sponsors For
Curing While The Division’s Petition Review Is Underway.

It is undisputed that over 60 petiticn booklets that were submitted by the 22AKHE
Sponsors on January 12, 2024 couid not lawfully be counted by the Division at the time
that they were submitted.®'  This is because those booklets did not contain valid
certifications as is required by law.5?

As discussed above, 64 booklets were physically released to the Sponsors at
various times — all of them after the legislature convened on January 18, 2024 — and 62

of these 64 booklets were returned to the Division, but only after the one-year statutory

¥ See 6 AAC 25.240(H)(2).
80 See 6 AAC 25.240(f)(1); see also 6 AAC 25.240(d).
61 See Stipulation at 4 I1.22-11.44.

62 See AS 15.45.130; see also supra Part II and accompanying text.
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deadline of February 7, 2024.%* The Alaska Supreme Court strictly applies statutory and
regulatory requirements as to the content and completion of petition booklets.®*

Under the statutory and regulatory scheme governing initiatives, the Division has
no authority to allow the sponsors of an initiative to cure errors in a filed initiative petition
on a rolling or piecemeal basis, because doing so directly violates the Division’s own
“single instrument” requirement.®> When the governing statutory and regulatory scheme
is applied to the stipulated facts, it is evident that the Division was prohibited from
qualifying 22 AKHE.

Critically, there is no law or regulation that allowed the Division to release select
individual booklets back into the Spopsors’ custody for them to alter or cure those
booklets while the Division’s verification process for the remaining booklets was
underway. In fact, the Division’s own regulatory scheme clearly requires the Division to

either accept or reject a filed petition in its entirety.5®

63 See Stipulation at Y I1.43, 11.46, 11.49-11.50; see also Exhibit 9 fo Stipulation.

64 See N.W. Cruiseship Ass’n of Alaska, Inc. v. State, 145 P.3d 573, 578-79 (Alaska
2006) (holding that where a prior statute and regulation required printing the name of the
entity paying for signature gathering on every page of a petition, the failure to do so
disqualified all signatures on any page where that information was omitted); see also
Jeffery, 170 P.3d at 234 (“It is ‘well established, both in Alaska and in other jurisdictions,
that election law filing deadlines are to be strictly enforced. Strict compliance is the rule,
and substantial compliance the rare exception.’” (quoting Falke, 717 P.2d at 373)).

65 See 6 AAC 25.240(c); 6 AAC 25.240(f); see also AS 15.45.130.
66 See 6 AAC 25.240(c); 6 AAC 25.240(f).
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Ignoring its own regulations, the Division will presumably argue that the following
language in AS 15.45.130 permits what occurred here: “the lieutenant governor may not
count subscriptions on petitions not properly certified at the time of filing or corrected
before the subscriptions are counted.”® But such a reading is in direct conflict with the
plain language of that statute, prior legislative actions, and the Division’s own regulations.
The correct interpretation of this statute — which is consistent with other statutory
provisions, legislative history, and enacted regulations — is that an entire initiative
petition may be returned to the sponsors for correction, so long as the entire corrected
petition is returned before any applicable stattory deadline.

First, it cannot be overstated that there is no post-filing statutory “cure” process
for ballot initiatives. This is in direct contrast to the statutes governing both recall and
referendum petitions, which ¢o provide an opportunity for sponsors to cure filed petitions

within certain time parameters.®® Indeed, the Division previously had the statutory

67 AS 15.45.130 (emphasis added).

68 See AS 15.45.640 (“Upon receipt of notice that the filing of the [recall] petition

was improper, the committee may amend and correct the petition by circulating and filing
a supplementary petition within 20 days of the date that notice was given, if filed within
less than 180 days of the termination of the term of office of the person subject to recall.”);
AS 15.45.400 (“Upon receipt of notice that the filing of the [referendum] petition was
improper, the committee may amend and correct the petition by circulating and filing a
supplementary petition within 10 days of the date that notice was given if 90 days have
not expired after the adjournment of the legislative session at which the act was passed.”).
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authority to allow sponsors of ballot initiatives to supplement their petition after filing to

cure any defects, but the legislature explicitly repealed that curing process in 1998.%

Prior to the legislature’s repeal of a curing process for ballot initiatives, sponsors
could “amend and correct [an initiative] petition” “within 30 days” of receiving notice
from the Division “that the filing of the petition was improper.””® But the legislature
repealed that statute in 1998 by enacting Senate Bill 313 (“SB 313”).

As legislative counsel explained, SB 313 “eliminate[d] the provisions for
supplemental initiative petitions [within 30 days of notification of a deficiency], and
repeal[ed] the statute that prohibits invalidation of an initiative based on an insufficiency
of the initiative’s application or petitions.””! And Senator Bert Sharp, who sponsored
SB 313, made it clear that the purpose of repealing “this 30 day extension” was to ensure

t” [13

that an initiative would “nct appear on the ballot” “if the required number of signatures

are not successfully cbfained” at the time that an initiative petition is filed.”? As Senator

69 See former AS 15.45.170 (1997) (“Submission of supplementary petition: Upon
receipt of notice that the filing of the petition was improper, the initiative committee may
amend and correct the petition by circulating and filing a supplementary petition within
30 days of the date that notice was given.”), repealed by 1998 SLA, ch. 80, § 7.

70 See id.

7 See Sectional Summary of SB 313, from Richard A. Glover, Legislative Counsel,

to Senator Bert Sharp (Feb. 23, 1998) [hereinafter Sectional Summary] (Appendix 1).

& See Sponsor Statement for SB 313, Senator Bert Sharp, Before the Senate
Judiciary Committee [hereinafter S. Sponsor Statement] (Appendix 2) (“Existing law
grants a 30[-]day extension to a sponsor if they are unsuccessful in obtaining the required
number of verified signatures within the allowed time frame. SB-313 will eliminate this
30[-]day extension. This way][,] if the required number of signatures are not successfully
obtained, the initiative simply does not appear on the ballot.”); see also Flisock, 818 P.2d
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Sharp succinctly explained: “Simply put, you either got ‘em, or you don[]’t!!!””® By
repealing post-filing cufes for ballot initiatives, the legislature has confirmed that no
“piecemeal” curing of ballot initiatives is permitted during the Division’s signature
review.

Moreover, the Division’s own regulations are consistent with this legislative
history, and reinforce Plaintiffs’ interpretation of the statute. Specifically, 6 AAC
25.240(c) provides that “/ajll petition booklets must “e filed together as a single
instrument, and must be accompanied by a written statement signed by the submitting
committee member or the committee’s designce acknowledging the number of booklets
included in the submission.”’ Thig “single instrument” requirement also follows
AS 15.45.130°s language, which requires a petition to be “properly certified af the time
of filing or corrected befsre the subscriptions are counted.”” And under 6 AAC
25.240(f), if the Division discovers a defect, the Division is to inform the sponsors that
they may retrieve the entire petition (i.e., “all booklets™) to resubmit the entire petition

again before the deadline — as a single instrument — after curing the defect.”® Again,

at 645 (“The interpretation of legislation by the [bill’s sponsor] . . . is entitled to be given
weight by the court in construing the intent of the statute.”).

& See S. Sponsor Statement (Appendix 2).
7 See 6 AAC 25.240(c) (emphasis added).

s See AS 15.45.130 (emphasis added). Here, the Division had already started
counting the subscriptions in the petition booklets, and so no correction would be
possible. See Stipulation at 9§ I1.22-11.44.

76 6 AAC 25.240(f) provides, in full:
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this regulation is consistent with AS 15.45.130’s language allowing correction “before”
signatures “are counted.””’

The relevant statutes and regulations contain no provision allowing for a portion
of Sponsors’ initiative petition booklets to be retrieved in the middle of the Division’s
overall review of the signatures in the petition. In fact, the Division’s actions doing so
here violated both AS 15.45.130 and 6 AAC 25.240. The Division promulgated 6 AAC
25.240 and it is binding on their actions; the piecemeal cures permitted in this case were
contrary to the Division’s statutes and regulations, aad are therefore unlawful.”®

In sum, under the applicable statutes and its own regulations, the Division could

not allow the Sponsors to retrieve and cure individual 22AKHE petition booklets weeks

after they submitted their entire petition, as the Division unquestionably did here.

A petition thai at the time of submission contains on its face an
insufficiert number of booklets or signed subscriber pages required
for certification will be determined by the director to have a patent
defect. The director will notify the committee, in writing, of the
patent defect and provide information on resubmitting the petition,
if applicable. A petition that contains a patent defect and that is filed

(1) on the deadline specified in (d) of this section will be
certified as insufficient;

(2) before the deadline specified in (d) of this section will be
declared incomplete and all petition booklets will be returned
to the committee or designee for resubmission; the
resubmitted petition must be filed by the deadline specified
in (d) of this section.

m See AS 15.45.130.

8 See Stosh’s I/M, 12 P.3d at 1185; K. DAVIS, ADMINISTRATIVE LAW TREATISE §
5.03 at 252.
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Accordingly, the Division should have considered the validity of 22AKHE in the form
that it was filed on January 12, 2024. And because there is no dispute that 22AKHE did
not satisfy the requirements to qualify for the ballot on that date, this Court should
accordingly grant summary judgment to the Plaintiffs and order Defendants to reverse
their determination.

B. The Relevant Statutes And Regulations Cannot Be Interpreted To
Allow The Division To Suspend Or Isnore Mandatory Deadlines.

As discussed above, the Division violated their own statutes and regulations by
allowing the Sponsors to engage in a piecemeal cure process during the pendency of its
review process. But even ifthe Division semehow had the authority to allow the Sponsors
to cure their deficient petition booklets in the midst of their signature review, the Division
absolutely did not have the anthority to suspend or ignore the mandatory statutory
deadlines applicable to baliot measures. Stated differently, the Sponsors needed to cure
their deficient petition booklets before the applicable statutory deadlines, and they failed
to do so.

Before discussing the application of these deadlines, it is important to recognize
that any issues concerning the timeliness and defects for the 22AKHE petition filing was
wholly within the control of the Sponsors. The Sponsors received the petition booklets

historically early, February 8, 2023,7° giving them nearly a full year to gather signatures

» See Stipulation at 9 I1.4.
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before the 2024 legislative session.’? Neither the Defendants nor the Plaintiffs had any
control over the date the petition was filed; it was the Sponsors’ decision alone to file the
petition on the last business day before the legislative session began.8! It was also the
Sponsors’ decision to file their petition with very narrow margins in several house
districts.®? And the individual who was not a registered notary, who caused most of the
defects at issue here, was an individual employed by the Sponsors and the signature
gathering campaign.®® Taken together, that the Sponsors now find themselves in this
position is entirely a problem of their own creation.

Returning to the statutory deadlines, the Division notified the Sponsors of various

deficiencies in specific petition booklets in January 2024,3* after the start of the legislative

80 See id. at J11.49. For context, the last four properly-filed initiative petitions were

able to gather enough signatures within four months. See Alaska Division of Elections,
Petition Status, < available at https://www.elections.alaska.gov/petitions-and-ballot-
measures/petition-status/?p_type=initiative#is81213 (last accessed Apr.23, 2024)
(showing that petition booklets were issued for 23AMLS on September 14, 2023, and
were filed on January 9, 2024); id. (showing that petition booklets were issued for
21AKTR on October 21, 2021, and were filed on January 12, 2022); id. (showing that
petition booklets were issued for 190GTX on October 23, 2019, and were filed on
January 17, 2020); id. (showing that petition booklets were issued for 19AKBE on
October 31, 2019, and were filed on January 9, 2020).

81 The Sponsors filed the 22AKHE petition on Friday, January 12, 2024. See
Stipulation at § II.19. Monday, January 15, 2024, was a State and Federal holiday. The
legislature convened the next day on January 16, 2024. See id. at  IL.49.

82 See Exhibit 10 to Stipulation; see also Stipulation at § I1.54.
8 See Stipulation at 9 I1.30-11.32; see also Complaint at 18.
84 See Stipulation at ] I1.22, I1.25, 11.32.
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session.®> The Sponsors retrieved the vast majority of those petition booklets in January
2024.8 But the Sponsors did not return any of those petition booklets until weeks later,%
and none of the petition booklets were returned until affer the one-year statutory deadline
of February 7, 2024.38 In other words, the Sponsors’ “completed” filing of the petition
for 22AKHE did not actually occur until affer it was too late to qualify for the ballot in
2024, and after the one-year expiration date for ballot measures.

Alaska Statute 15.45.190 provides, in relevant pert, that a ballot initiative shall be
placed on the next statewide election after “(1) the petition has been filed; (2) a legislative
session has convened and adjourned; and (3) a period of 120 days has expired since the
adjournment of the legislative session.”® It is undisputed that the Sponsors did not file a
complete petition with sufficient signatures before the 2024 legislative session convened
on January 16, 2024,”° which means that 22AKHE cannot be placed on the ballot for the

November 2024 election as a matter of law.%!

5 Seeid. at ¥ IL49.

86 See id. at ] 11.24-11.25; see also Exhibit 9 to Stipulation. But see Stipulation at
99 1.27-11.28 (explaining that the Sponsors retrieved two additional petition booklets in
February 2024).

87 See Stipulation at §{ 11.26, 11.29, 11.36-11.39; see also Exhibit 9 to Stipulation.
88 See Stipulation at  I1.50; see also AS 15.45.140.

89 AS 15.45.190 (emphasis added).

%0 See Stipulation at 9 11.22-11.44, 11.49.

ol See AS 15.45.190.
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The Sponsors also failed to timely file a complete petition that met the signature
requirements to allow 22AKHE to go before the voters in amy election. Alaska
Statute 15.45.140(a) provides, in relevant part, that “[t]he sponsors [of a ballot measure]
must file the initiative petition within one year from the time the sponsors received notice
from the lieutenant governor that the petitions were ready for delivery to them.” Under
AS 15.45.140(b), “[i]f the petition is not filed within the one-year period provided for in
(a) of this section, the petition has no force or effect.” This one-year deadline is also
found in 6 AAC 25.240(d). And because the parties agree that the one-year deadline for
22AKHE was February 7, 2024,%% and that the Sponsors had not filed a sufficient number
of qualified signatures in petition booklets by that date,”® 22AKHE does not have any
“force or effect,” and therefore canriot be placed on any ballot.**

The Division may zrgue that AS 15.45.130°s language permits sponsors to
“correct[]”deficient petition booklets after these deadlines.”> But the legislative history
surrounding the addition of the “or corrected” language found in AS 15.45.130 does not

support that interpretation. Rather, Plaintiffs’ interpretation of that language is supported

92 See Stipulation at § I1.50.

%3 See id. at Y 11.54; Exhibit 10 to Stipulation; see also Stipulation at q I1.26, I1.29,
11.36-11.39; Exhibit 9 fo Stipulation.

o4 See AS 15.45.140(b).

% See AS 15.45.130 (“[T]he lieutenant governor may not count subscriptions on

petitions not properly certified at the time of filing or corrected before the subscriptions
are counted.” (emphasis added)).
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by its plain language and legislative history, and is entirely consistent with the
legislature’s repeal of AS 15.45.170 in 1998.%

The “or corrected” language found in AS 15.45.130 was added through the
enactment of House Bill 94 (“HB 94”) in 2005. And in testimony about HB 94 before
the House State Affairs Committee, the Division’s then-Director Laura Glaiser explained
the limits of the proposed “or corrected” language in that legislation:

Should [an initiative sponsor] ... fail to jcomply with the
circulator requirements], that often times causes — at the
beginning of the process, when we cau notify the carriers of
the petition that they’ve got-a probieim, it can be resolved. But
should it happen, should they iurn_in their books at the last
minute, and not have that certification done, it is a way to
prevent signatures [from] teing counted. . . . [Circulators and
sponsors] have to know their law, they have to be well
trained, to know fc complete that section on the petition
booklet. Or it does become a way for the petition booklet to
be . .. invalidated.[’]

% See Sectional Summary (Appendix 1); S. Sponsor Statement (Appendix 2). One

of the reasons the legislature repealed AS 15.45.170 in 1998 was to ensure that the
legislature would have a reasonable opportunity to consider and void any filed ballot
initiative. See Sponsor Statement for SB 313, Senator Bert Sharp, Before the House
Finance Committee (Appendix 3) (“The flurry of initiatives that we are currently
experiencing has resulted in the verification of signatures and thus qualifying for the
ballot coming as late as the middle of April[,] resulting in eliminating the possibility of
the legislature being able to react by crafting a similar statute.”); see also Alaska Const.
art. XI, § 4 (“If, before the election, substantially the same measure has been enacted, the
petition is void.”).

o7 See Hearing on HB 94 Before the H. State Affairs Comm., 24th Leg., 1st Sess.
09:22:53-09:24:25  (Mar. 25, 2005) (emphasis added), available at
https://www.akleg.gov/basis/Meeting/Detail?Meeting=HS TA%202005-03-
15%2008:00:00 (testimony of Laura Glaiser, Dir. of the Division).
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Stated differently, the Division’s contemporaneous interpretation of AS 15.45.130’s “or
corrected” language confirms that any “corrected” initiative petitions would still need to
comply with the mandatory statutory filing deadlines. And it confirms that a sponsors’
decision to wait until “the last minute” to file petition booklets could lead to the
invalidation of petition booklets that do not contain a proper certification, because that
would not leave any time for correction. Further, this interpretation is entirely consistent
with AS 15.45.130°s language that only allows for a petition booklet to be “corrected
before the subscriptions are counted.”®

The Division’s own regulations also make it clear that these deadlines are meant
to be mandatory. Even if the Division had properly given the Sponsors the entire petition
(or “single instrument™) back for a subsequent re-filing, 6 AAC 25.240(f) confirms that
any petition returned after curing a defect must still be filed on or before the one-year
statutory deadline to be accepted.”® In fact, that regulation expressly states that when a
petition is filed oz the one-year filing deadline — but is found to have “an insufficient

number of” signatures “on its face” — the Division is not allowed to permit any cure, and

the petition “will be certified as insufficient.”'%

% See AS 15.45.130 (emphasis added).
% See 6 AAC 25.240(f).
100 See id.
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The plain language of this regulation makes it crystal clear that a defective
initiative petition cannot be cured after the one-year deadline under any circumstances.'”!
The Division lacks the discretion to ignore, reinterpret, or change this regulation through
some internal policy. Even if such a change were allowed by the relevant statutes,'* the
Division would need to go through formal Administrative Procedure Act rulemaking to
change this regulation if it so desired.'® As noted by the Alaska Supreme Court, an
agency cannot relax or change a regulation without formai rulemaking, because an agency
cannot have “‘unfettered discretion to vary the requirements of its regulations at whim,’
which ‘invites the possibility that state actions may be motivated by animosity,

favoritism, or other improper influences.”!%

101 See id. The rules of statutory interpretation apply to this Court’s interpretation of
a regulation. In re Tea ex rel. A.T., 278 P.3d 1262, 1265 (Alaska 2012) (“When a
regulation’s interpretation is challenged, we apply the same standards that we apply to
statutory interpretation.” (citing Romann v. State, 991 P.2d 186, 191 (Alaska 1999))).

192 Given the explicit repeal of the prior curing statute in 1998, and given the lack of
statutory authority for any mid-review cure at all, it is unlikely that any such regulation
would be lawful.

13 See Stefano v. State, 539 P.3d 497, 503 (Alaska 2023) (“The first time an agency
adopts a commonsense interpretation of a statute, rulemaking may not be required. But
when an agency ‘alters its previous interpretation’ in a way that is inconsistent, then
rulemaking is required.” (quoting Chevron U.S.A., Inc. v. State, 387 P.3d 25, 37 (Alaska
2016))).

104 See id. at 502 (quoting Jerrel v. State, 999 P.2d 138, 144 (Alaska 2000)).
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This is not a minor issue. The Alaska Supreme Court has a long history of
requiring strict compliance with filing deadlines related to elections.!® This is also
consistent with decisions from numerous other jurisdictions applying strict enforcement

of deadlines to ballot initiatives.'% The Division has no discretion or authority to

105 See State v. Jeffery, 170 P.3d at 234-36 (holding that strict compliance with judicial
retention application deadlines is required, and ordering the removal of two judges who
had returned questionnaires and been recommended for retention by the Judicial Council
for failure to meet the required deadlines); Falke, 717 ¥*.2d at 370-76 (holding that a
potential candidate who was inside the Division of Elections offices prior to the noon
deadline, but who actually finished filing the required paperwork ten minutes after the
deadline, was disqualified from appearing on the ballot).

106 See, e.g., Idahoans for Open Primaries v. Labrador, 533 P.3d 1262, 1287 (Idaho
2023) (“Idaho Code . .. establishes a statutory deadline for collecting signatures for an
initiative. . . . While the statutes provide a method for challenging the ballot titles, it did
not provide an extension of time in itie event of a successful challenge. Petitioners have
thus failed to establish that the necessary conditions exist” “to extend the deadline to
obtain signatures[.]””); Meyer v. Knudsen, 510 P.3d 1246, 1251 (Mont. 2022) (“We . ..
decline Petitioner’s request to extend his deadline for collecting and submitting signatures
to qualify . . . for the baliot. The statutory deadlines that govern petition submission are
abundantly clear, and the statutory scheme provides and accounts for ample time for
matters like the legal sufficiency review and challenge. . . . Petitioner could have avoided
the challenge of fiis present compressed timeline by simply preparing his proposed ballot
initiative much sooner than he did, and the avoidable time-crunch he may now face is an
insufficient ground for this Court to override numerous explicit statutory deadlines.”);
Ohio Renal Ass’n v. Kidney Dialysis Patient Prot. Amend. Comm., 111 N.E.3d 1139,
1145 (Ohio 2018) (“[Ohio law] plainly requires the invalidation of the singular
‘petition’—a clear reference to the entire petition rather than to separate part-petitions. . . .
[In other statutory provisions, the General Assembly has distinguished between a
‘petition’ and the individual ‘part-petitions’ or ‘petition papers’ that constitute a petition.
When, as here, statutory language is clear and has a definite meaning, we may not resort
to rules of statutory interpretation; we must simply apply the unambiguous statute as
written. That rule applies with particular force in this election case, in which ‘strict
compliance’ with the law is required unless the statutory provision at issue expressly
states that substantial compliance is acceptable.” (quotation omitted)); In re Guzzardi, 99
A.3d 381, 386 (Pa. 2014) (“We agree with the Supreme Courts of Connecticut and
Michigan that the judiciary should act with restraint, in the election arena, subordinate to
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unilaterally suspend or ignore the statutory filing deadlines under either AS 15.45.190 or
AS 15.45.140, and the Division must follow and enforce its own regulations and statutes
as to those deadlines.'?’

The deadline to file the petition to appear on the ballot for the November 2024
election was January 15, 2024 under AS 15.45.190, because the Alaska Legislature
convened on January 16, 2024.'9 The one-year statutory deadline to file the petition

under AS 15.45.140 was February 7, 2024,'% because the Sponsors received the petition

booklets on February 8, 2023.''% And the parties agree that the Sponsors did not even

express statutory directives. ... [T]he ... General Assembly may require such practices
and procedures as it may deem necessary to the orderly, fair, and efficient administration
of public elections. . . . At least where the Legislature has attached specific consequences
to particular actions or omissions, . . . courts may not mitigate the legislatively prescribed
outcome through recourse to equity.”); Finkel v. Twp. Comm. of Twp. of Hopewell, 84
A.3d 263, 276 {ii.J. Super. Ct. App. Div. 2013) (“We do not find the enforcement of the
[statutory] deadline . . . would unduly ‘deprive voters of their franchise or . . . render an
election void for technical reasons.” ... [A]dherence to the 81-day deadline actually
protects the citizenry and promotes the opportunity for voters to respond effectively to a
proposed referendum.” (third alteration in original) (quotation omitted)); Barnes v. Wong,
39 Cal. Rptr. 2d 417,421 (Cal. Ct. App. 1995) (“Cases specifically dealing with statutory
deadlines for election filings that are couched in language requiring documents to be filed
‘not less’ than or ‘not later’ than a given number of days before a designated time have
insisted on strict compliance with the deadlines.” (citations omitted)).

107 See Stosh’s I/M, 12 P.3d at 1185.
108 See Stipulation at § I1.49.

19 See id. at 11.50.

M0 Seeid atIL4.
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begin returning the 62 “cured” booklets that were included in the Division’s count until
February 12, 2024 at the earliest.!!!

Under the applicable statutes and regulations discussed above, the Division cannot
approve a petition that lacked enough certified signatures on the applicable deadlines.
Accordingly, the Division erred in finding that the petition for 22AKHE was timely filed
and would appear on the November 5, 2024 general election ballot, or any ballot at all.
Instead, the petition must be rejected because it was incomplete as of all applicable
deadlines.

V. CONCLUSION

The parties agree that the Sponsors of 22AKHE did not file enough qualified
signatures in certified petition beciiets on January 12, 2024. The Division lacked the
statutory and regulatory authority to allow the Sponsors to retrieve, cure, and re-file 62
petition booklets during its ongoing review of signatures. And even if the Division had
the legal authoriry to allow piecemeal curing, which it did not, the Sponsors failed to
return a sufficient number of petition booklets before the statutory deadlines to qualify
22AKHE for the ballot for any election.

Because there is no legal basis to support the Division’s approval of 22 AKHE, this
Court should GRANT Plaintiffs’ Motion for Summary Judgment, and issue a judgment

declaring that 22 AKHE does not qualify for the ballot.

I See Exhibit 9 to Stipulation.
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DATED this 24" day of April, 2024.

- CASHION GILMORE & LINDEMUTH

Attorneys for Plaintiffs

By: W

“Scott M. Kendall
Alaska Bar No. 0405019
Jahna M. Lindemuth
Alaska Bar No. 9711068
- Samue! G. Gottstein
Alaska Bar No. 1511099

CERTIFICATE OF SERVICE

I hereby certify that a copy of the
foregoing was served via email on
April 24, 2024, on the following;:

Thomas Flynn

Leal Harrison

State of Alaska Departmiciit of Law
Office of the Attornev General
thomas.flynn@alaska.gov
lael.harrison(@alaska.gov

Kevin G. Clarkson
kclarkson{@gci.net

CASHION GILMORE & LINDEMUTH

By: /s/ Todd Cowles
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(307) 465-3867 or 465-2450 STATE OF ALASKA
\ FAX (907) 465-2029 130 Seward Street, Suite 409
EN Mail Stop 3101 Juneau, Alaska 99801-2105
N
. MEMORANDUM February 23, 1998
SUBJECT: Sectional Summary of SB 313
TO: Secnator Bert Sharp

Altn: Marilyn Wilson

FROM: Richard A. Glover - A C—
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary inatter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itseif is the best statement of its contents.
If you would like¢ an interpretation of the bill as it may apply to a particular set of
circumstances, please advise.

Section 1 of the bill enacts a requiremant for petition circulators to display identification.
The section enacts a provision that prahibits payments to petition circulators if the payments
are based on the number of siguaiures gathered. Payments to signatories of initiative
petitions arc also prohibited. A violation is made a class B misdemeanor.

Section 2 of the bill enac!s additional requirements of petition sponsors filing initiative
petitions. The sponsors must state in the filing affidavit (in addition to the current
requirements) that ke signatories are qualified volers, that no payments to the sponsor on a
per signature basis were received or agreed to, and the sponsor did not pay or offer payment

to signatorics.
Section 3 of the bill makes technical corrections required by section 6 of the bill,
Scction 4 of the bill makes a technical correction required by sec. 6 of the bill.

Seetion S of the bill makes acts of accepting, soliciting, or agreeing o accept payment for
signing a petition, crimes of improper subscription to a petition,

Scetion ¢ of the bill climinates the provisions for supplemental initiative petitions, ard
repeals the statute that prohibits invalidation of an initiative based on an insufficiency of the

initiative's application or petitions.
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Official Business

Alaska State Senate

Senate Finance Committee

SPONSOR STATEMENT

SB-313

BY: SENATOR BERT SHARP

IT IS OFTEN ASSUMED THAT PERSONS OBTAINING SIGNATURES
ON A BALLOT INITIATIVE ARE VOLUNTEERS WHO BELIEVE
STRONGLY IN THEIR CAUSE. UNFORTUNATELY, THAT IS MORE
OFTEN NOT THE CASE. INSTEAD, IT 1S MORE LIKELY THESE
SOLICITORS ARE SIGNATURE BOUNTY HUNTERS WHO ARE PAID
BY THE SPONSOR OF THE INITIATIVE.

IN AN EFFORT TO BRING THE INITIATIVE PROCESS BACK TO A
MORE GRASSROOTS EFFORT, SB-313 REQUIRES VISUAL
IDENTIFICATION OF NAME AND A VOTER REGISTRATION
IDENTIFICATION NUMBER OF THE PETITION CIRCULATORS
AND ALSO PROHIERITS PAYMENT PER SIGNATURE BY THE

SPONSOR.

THIS BILL ALSO PROHIBITS PAYING A PERSON TO SIGN A
PETITION.

IN ADDITION, EXISTING LAW GRANTS A 30 DAY EXTENSION TO
A SPONSOR JF THEY ARE UNSUCCESSFUL IN OBTAINING THE
REQUIRED NUMBER OF VERIFIED SIGNATURES WITHIN THE
ALLOWED TIME FRAME. SB-313 WILL ELIMINATE THIS 30 DAY
EXTENSION. THIS WAY IF THE REQUIRED NUMBER OF
SIGNATURES ARE NOT SUCCESSFULLY OBTAINED, THE
INITIATIVE SIMPLY DOES NOT APPEAR ON THE BALLOT.

SIMPLY PUT, YOU EITHER GOT’EM OR YOU DONT'T!!!
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Alaska State Sénate

Senate Finance Committee

Mail Siop 3100
Siate Capitol
Juneau, Alaska 99801-1182

Oflicial Business

SPONSOR STATEMENT
SB-313
BY: SENATOR BERT SHARP

IT IS OFTEN ASSUMED THAT PERSONS OBTAINING SIGNATURES ON A
BALLOT INITIATIVE ARE VOLUNTEERS WHO BELIEVE STRONGLY IN THEIR
CAUSE. UNFORTUNATELY, THAT 15 MORE OFTEN NOT THE CASE. INSTEAD,
IT IS MORE LIKELY THESE SOLICITORS ARE SIGNATURE BOUNTY HUNTERS
WHO ARE PAID BY THE SPONSOR OF THE INITIATIVE .

IN AN EFFORT TO BRING THE INITIATIVE PROCESS BACK TO A MORE
GRASSROOTS EFFORT, SB-313 REQUIRES VYISUAL IDENTIFICATION OF NAME
AND A VOTER REGISTRATION IDENTIFICATION NUMBER OF THE PETITION
CIRCULATORS AND ALSO PROHIBITS PAYMENT PER SIGNATURE BY THE

SPONSOR.
THIS BILL ALSO PROHIBITS PAYING A PERSON TO SIGN A PETITION.

IN ADDITION, EXISTING LAWY GRANTS A 30 DAY EXTENSION TO A SPONSOR
IF THEY ARE UNSUCCESSFUL IN OBTAINING THE REQUIRED NUMBER OF
VERIFIED SIGNATURES WITHIN THE ALLOWED TIME FRAME. SB-313 WILL
ELIMINATE THIS 30 DAY EXTENSION. THIS WAY, IF THE REQUIRED NUMBER
OF SIGNATURES ARE NOT SUCCESSFULLY OBTAINED, THE INI'T'IATIVE
SIMPLY DOES NUT APPEAR ON TFE BALLOT.

THE FLURRY OF INITIATIVES THAT WE ARE CURRENTLY EXPERIENCING
HAS RESULTED IN THE VERIFICATION OF SIGNATURES AND THUS
QUALIFYING FOR THE BALLOT COMING AS LATE AS THE MIDDLE OF APRIL
RESULTING IN ELIMINATING THE POSSIBILITY OF THE LEGISLATURE BEING
ABLE TO REACT BY CRAFTING A SIMILAR STATUTE.

THE NUMBER OF INITIA fIVES APPEAR TO BE GROWING AND THE RESULTS
MAY WELL BE THE CALIFORNIZATION GF OUR ENTIRE LEGISLATIVE

PROCESS.
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