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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

PUBLIC INTEREST LEGAL
FOUNDATION, INC.,

Plaintiff-Appellant,
Vs.

SCOTT T. NAGO, 1n his official
capacity as the Chief Election Officer
for the State of Hawaii,

Defendant-Appellee.

C.A.NO. 24-6629

D.C. NO. 1:23-CV-00389-LEK-WRP

APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR
THE DISTRICT OF HAWAII

DEFENDANT-APPELLEE'S SUPPLEMENTAL BRIEF

On August 22, 2025, this Court ordered the parties to submit supplemental

briefs addressing the following questions and cases:

1. Would an outright denial by all state and county officials of Public
Interest Legal Foundation's request for information under Section
8(1)(1) of the National Voter Registration Act create an informational
injury suificient to support Article III standing? See Wilderness
Society, Inc. v. Rey, 622 F.3d 1251 (9th Cir. 2010), Inland Empire
Waterkeeper v. Corona Clay Co., 17 F.4th 826 (9th Cir. 2021),
TransUnion LLC v. Ramirez, 594 U.S. 413 (2021), Public Interest
Legal Foundation v. Secretary Commonwealth of Pennsylvania, 136

F.4th 456 (3d Cir. 2025).

2. Has Public Interest Legal Foundation adequately alleged
organizational standing? See Havens Really Corp. v. Coleman, 455
U.S. 363 (1982), FDA v. Alliance for Hippocratic Medicine, 602 U.S.

367 (2024).

Order (Docket Entry 27.1).

942006 _1
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ARGUMENT
L. Even an Outright Denial of the Foundation’s Currently Unripe Claim for

Information It Contends It Is Entitled to Under the National Voter

Registration Act Would Not Support an Informational Injury for Article 11

Standing Purposes

As a starting point, Mr. Nago continues to contend that what the Foundation
seeks is not actually information authorized to be disclosed under Section 8(i)(1) of
the National Voter Registration Act (NVRA). Dkt. 18.1 at 39 (Defendant-
Appellee’s Opening Brief at 29).

Specifically, the Foundation seeks “[a] current oi most updated copy of the
complete SVRS voter roll extract containing all data fields provided to requestors
having a government or election purpose under H.R.S. § 11-97(a)”, as opposed to
what would reasonably be understood io be Section 8(i)(1) “records concerning the
implementation of programs ard activities conducted for the purpose of ensuring
the accuracy and currency of official lists of eligible voters.” ER 259 (Foundation
Letter dated April 6, 2023).

An outright denial by all state and county officials after actual requests to the
counties would not create an informational injury that would support Article I11
standing.

Specifically, the Foundation’s request for the most current voter registration

list does not constitute “information capable of supporting a lawsuit” as the

Foundation has not articulated how it could actually be used to show a violation of

942006_1 2
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the law from such information. Wilderness Society, Inc. v. Rey, 622 F.3d 1251,
1259 (9th Cir. 2010).

It has not established that the alleged violation of the law automatically
results in “downstream consequences” that can be assumed to constitute “concrete
harm” for Article III standing purposes. TransUnion LLC v. Ramirez, 594 U.S.
413,442 (2021).

Similarly, the Foundation cannot simply rely on the text of the NVRA to
pursue a civil action as a substitute for having to establish Article I1I standing.
Inland Empire Waterkeeper v. Corona Clay Co., 17 I.4th 826, 833 (9th Cir. 2021).

Ultimately, as the Third Circuit noted, “‘{h]ere, as in TransUnion, we are
presented with a statute with a purpose ihat goes farther than government
transparency such as FOIA” and *“[t|he required disclosure of certain records is
merely one aspect of the statuiory scheme in service of a greater purpose—that is [.
. .] the expansion of voicr participation in federal elections.” Public Interest Legal
Foundation v. Secretary Commonwealth of Pennsylvania, 136 F.4th 456, 463 (3d
Cir. 2025). As such, the Foundation cannot establish the necessary “concrete
harm” for Article III standing solely on the basis of its contention that certain

records were not provided to it.

942006 _1 _3 _
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A.  Wilderness Society, Inc. v. Rey, 622 F.3d 1251, 1259 (9th Cir. 2010)

Turning to Wilderness Society, this case notes that “[t]o ground a claim to
standing on an informational injury, the [law] must grant a right to information
capable of supporting a lawsuit.” However, as previously noted, the Foundation
seeks “[a] current or most updated copy of the complete SVRS voter roll extract
containing all data fields provided to requestors having a government or election
purpose under H.R.S. § 11-97(a)”, as opposed to what would reasonably be
understood to be Section 8(i)(1) “records concerning the iniplementation of
programs and activities conducted for the purpose oi ensuring the accuracy and
currency of official lists of eligible voters.” ER 259 (Foundation Letter dated
April 6, 2023).

As such, it is unclear how thc Foundation on the basis of a current voter
registration list could suppert ihe filing of a lawsuit. Specifically, it points to no
way in which it would use the current voter list to somehow indicate a violation of
the law that it could pursue. Instead, it argues in an attenuated manner that
“[u]sing records and data compiled through these open records laws, the
Foundation analyzes the programs and activities of state and local election officials
in order to determine whether lawful efforts are being made to keep voter rolls

current and accurate.” ER 241 (First Amended Complaint at 43).

942006_1 4-
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Wilderness Society reflected an acknowledgment that it is relevant to look at

the purpose that a disclosure law is meant directly to accomplish.

In other words, the ARA grants the public a right to process and to
participation. Even though these rights necessarily involve the
dissemination of information, they are not thereby tantamount to a
right to information per se.

622 F.3d at 1259.

In that case, the provisions concerning notice, comment, and appeal were

“simply to increase public participation in the decision-making process,” as

opposed to the goal of a law, such as the Freedom of I[riformation Act “to serve the

‘basic purpose of ensuring an informed citizenry, vital to the functioning of a

democratic society.” Id. (internal citations ornitted).

In the present case, the language of 52 USC § 20507(1) similarly reflects the

public disclosure of informatici: for the purpose of a right to process and to

participation. Specifically, 52 USC § 20507(1) states as follows:

942006 _1

(i) Public disclosure of voter registration activities

(1) Each State shall maintain for at least 2 years and shall
make available for public inspection and, where available,
photocopying at a reasonable cost, all records concerning the
implementation of programs and activities conducted for the
purpose of ensuring the accuracy and currency of official lists
of eligible voters, except to the extent that such records relate to a
declination to register to vote or to the identity of a voter
registration agency through which any particular voter is registered.

(2) The records maintained pursuant to paragraph (1)
shall include lists of the names and addresses of all persons to
whom notices described in subsection (d)(2) are sent, and
information concerning whether or not each such person has

-5-
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responded to the notice as of the date that inspection of the
records is made.

(Emphases added.)

The program for purposes of Subsection (i)(1) is the program noted in
Subsection (a)(4)! that references Subsections (b), (c), and (d) (i.e. “confirmation

99 ¢¢

of voter registration,” “voter removal program,” and “removal of names from
voting rolls,” respectively). Subsection (i)(2) simply gives examples of records
maintained pursuant to Subsection (1)(1).

Similar to Wilderness Society, the public disclosure of information in the
context of voter registration programs and activities is not “tantamount to a right to
information per se” but instead relates to haw voters are removed from the voter
registration rolls (i.e. Subsection (a)(4) as elaborated on in Subsections (b), (c¢), and
(d)).

B.  TransUnion LiC v. Ramirez, 594 U.S. 413 (2021)

TransUnion establishes that a plaintiff who has “identified no ‘downstream

consequences’ from failing to receive the required information” has suffered no

! (4) conduct a general program that makes a reasonable effort to remove the
names of ineligible voters from the official lists of eligible voters by reason of—
(A) the death of the registrant; or
(B) a change in the residence of the registrant, in accordance with
subsections (b), (¢), and (d);

52 U.S.C. § 20507(a)(4).

942006_1 -6-



Case: 24-6629, 09/05/2025, DktEntry: 30.1, Page 11 of 23

“concrete harm[.]” 594 U.S. at 442. Likewise, it is generally cited for the
necessity of a ““close relationship’ to a harm traditionally recognized as providing
a basis for a lawsuit in American courts . ...” Id. at 417 (internal citation omitted).

As the Court has already ordered briefing on Public Interest Legal
Foundation v. Secretary Commonwealth of Pennsylvania, 136 F.4th 456 (3d Cir.
2025), which applies TransUnion to an NVRA context, and that is addressed
subsequently in this filing, Mr. Nago takes this opportunity to elaborate on certain
aspects of TransUnion beyond the discussion of it in the case from the Third
Circuit.

To begin with, TransUnion emphasizes that those class members for whom
false credit information was provided to ihird parties had “demonstrated concrete
reputational harm and thus have Axrticle III standing to sue on the reasonable-
procedures claim.” Id. at 417. For the remaining class members, whose
information was not shaied and thus there was no valid reputational harm claim,
they ultimately could “not demonstrate[] concrete harm and thus lack[ed] Article
III standing to sue on the reasonable-procedures claim.” Id. at 417. Finally, there
were claims regarding “formatting defects in certain mailings” for which no
concrete harm could be shown. /d. at 418.

Mr. Nago focuses on this as the claims related to individual class members

for purposes of establishing “concrete harm,” as opposed to an organization

942006_1 -
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claiming some type of harm to it. Additionally, in analogizing between a credit
report and a voter registration record, the Foundation points to no facts that would
support the concept of a reputational harm or anything similar that a voter could
pursue as a private cause of action.

For example, one does not reasonably expect that a voter could successfully
sue a county clerk for reputational harm due to continuing to reflect them as a
registered voter in their jurisdiction if the voter has not submitted a notice of
cancelation to the county clerk. 52 U.S.C. § 20507(a)(3)(A). Likewise, one does
not reasonably expect a voter could successfully sue a county clerk if the county
clerk is complying with the NVRA requiremerni to wait for the passage of two
general elections before removing the voter in a situation where the United States
Postal Service has indicated they ave moved and the voter has not canceled their
registration or responded to a imailing to their last address on file. 52 U.S.C. §
20507(a)(3)(C) and (d).

Generally speaking, it would be a very rare situation, if any, that would
constitute a circumstance by which a voter could bring an action against the county
clerk for some type of reputational harm or similar action.

C.  Inland Empire Waterkeeper v. Corona Clay Co., 17 F.4th 826 (9th
Cir. 2021)

While Inland Empire Waterkeeper was issued after TransUnion, it makes no

reference to it. Inland Empire Waterkeeper emphasized that “‘Congress may not

942006_1 _8-
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create standing by permitting a plaintiff to sue on a “‘bare procedural violation,
divorced from any concrete harm.”” /Id. at 833 (internal citation to Spokeo, Inc. v.
Robins, 578 U.S. 330, 136 S. Ct. 1540, 1549, 194 L.Ed.2d 635 (2016)). However,
the Court found that procedural requirement in that case “serve[d] the public’s
substantive interest” in matters associated with the law at issue and “elevated that
interest by providing a cause of action to affected citizens.” Id. (internal citation
omitted).

The public’s substantive interest in the NVRA 1is informed, in part, by its
congressional findings relating to the right to vote being fundamental, that it should
promoted, and that “discriminatory and unfair cegistration laws and procedures”
negatively impact said voter participation. 52 U.S.C. § 20501.

Likewise, as noted in Mr. Nago’s Opening Brief (Dkt. 18.1 at 32), the
public’s substantive interest in the NVRA is informed, in part, by the stated
purposes of the NVRA: (1) increase voter registration, (2) enhance participation of
voters in elections; (3) “protect the integrity of the electoral process;” and
(4) “ensure that accurate and current voter registration rolls are maintained.”

52 U.S.C. § 20501(b). Similarly, language echoing the fourth of these is found in
52 U.S.C. § 20507(i)(1) (i.e. “all records concerning the implementation of
programs and activities conducted for the purpose of ensuring the accuracy and

currency of official lists of eligible voters”).

942006_1 9
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However, again as noted in Mr. Nago’s Opening Brief (Dkt. 18.1 at 33), the
U.S. Supreme Court characterized the NVRA as having two objectives.
The Act has two main objectives: increasing voter registration and
removing ineligible persons from the States' voter registration rolls.
See § 2,107 Stat. 77, 52 U.S.C. § 20501(b).
To achieve the latter goal, the NVRA requires States to "conduct a
general program that makes a reasonable effort to remove the names"
of voters who are ineligible "by reason of" death or change in
residence. § 20507(a)(4). The Act also prescribes requirements that a
State must meet in order to remove a name on change-of-residence
grounds. §§ 20507(b), (¢), (d).

Husted v. A. Philip Randolph Inst., 584 U.S. 756, 761 (2018).

While the Foundation’s focus appears to be on list maintenance, it fails to
articulate any specificity as to how it has becn directly harmed in a manner going
to the heart of the NVRA by any alleged failure to comply with the 52 U.S.C. §
20507(1), other than its self-imposed interest in essentially being a private attorney

general on behalf of the public taking on general grievances with how list

maintenance might be conducted. ER 254 (First Amended Complaint at 57).2

? “By denying the Foundation the ability to obtain the requested VRS data,
Defendant Nago is impairing the Foundation’s ability to, inter alia, (1) determine
whether Hawaii’s voter registration records are accurate and current; (2) determine
whether Hawaii and other states are complying with state and federal voter list
maintenance laws; and (3), assist Hawaii and other states with voter roll errors and
programmatic deficiencies.”

942006_1 _10-
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D.  Public Interest Legal Foundation v. Secretary Commonwealth of
Pennsylvania, 136 F.4th 456 (3d Cir. 2025)

Turning to Pennsylvania, the reasoning of the Third Circuit applies with
equal force to this case.

As a starting point, Pennsylvania, as in the present case involves the
Foundation and a state being sued for an alleged failure to produce records
pursuant to 52 U.S.C. § 20507(i), the framing of the dispute by the Foundation as
one of an informational injury, and the associated circuit couti of appeals having to
determine if standing existed in light of TransUnion.

The Third Circuit notes that “[h]ere, as in TransUnion, we are presented with
a statute with a purpose that goes farther than government transparency such as
FOIA” and that “[t]he required disclesure of certain records is merely one aspect of
the statutory scheme in service of a greater purpose—that is [. . .] the expansion of
voter participation in federal elections.” Pennsylvania, 136 F.4th at 463.

Likewise, this Court has indicated that “Courts have found . . . statutory
rights to information—the deprivation of which can give rise to concrete injury
sufficient for the purposes of Article III standing—under the Freedom of
Information Act (“FOIA™) [and various other laws].” Wilderness Society, 622 F.3d
at 1258 (internal citations omitted). However, this Court, as previously noted,
acknowledged that it is relevant to look at the purpose that a disclosure law is

meant directly to accomplish (i.e. “Even though these rights necessarily involve the

942006_1 11-
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dissemination of information, they are not thereby tantamount to a right to
information per se.”). Id. at 1259. As the Third Circuit found, the greater purpose
of the NVRA is “the expansion of voter participation in federal elections.”

With this stated as the core purpose of the NVRA, the Third Circuit reflected
on TransUnion’s impact on the determination of whether an informational injury
for Article III purposes existed. It said that “the Supreme Court in TransUnion
simply reiterated the lessons of its prior cases: namely, to state a cognizable
informational injury a plaintiff must allege that they failed to receive ... required
information, and that the omission led to adverse eficcts or other downstream
consequences, and such consequences have a itexus to the interest Congress
sought to protect.” Id. at 464 (internal citations omitted).

In other words, “it is insufficient for Article III standing purposes for a
plaintiff asserting an informational injury from a violation of a statute that contains
a public disclosure aspect as part of its overall scheme to allege only that he has
been denied information. Rather, he must establish a nexus among a downstream
consequence, his alleged harm, and the interest Congress sought to protect.
Without such a nexus, a plaintiff can claim no informational injury standing.” /d.
at 465 (footnote omitted).

The Third Circuit addressed each of the Foundation’s attempts to claim

“adverse effects” or “downstream consequences” relating to (1) the inability to

942006_1 _12-
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study and analyze the state’s list maintenance activities, which promotes the
integrity of elections and compliance with federal law; (2) hampering of its
“produc[tion] and disseminat[ion] [of] educational materials;” and (3) that it had
“expended considerable time and financial resources.” Id. at 467.

The alleged “adverse effects” or “downstream consequences” are the same
ones that the Foundation is asserting in the present case, given that its First
Amended Complaint generally speaks of “determin[ing] whether Hawaii’s voter

29 ¢¢

registration records are accurate and current;” “pursu[ing] legal action to remedy
NVRA violations, where necessary;” and “educati[ng] the public about the state of
Hawaii voter rolls and voter list maintenance activities.” ER 254-55 (First
Amended Complaint at §457-59).

As to the first alleged conscguence, the Third Circuit found as the
Foundation “has no ties to [the state] or its voters undercuts its position that the
[state’s] actions as to [the Foundation] resulted in any harm to those who Congress
sought to protect in enacting the NVRA.” Id. at 467. Likewise, the Foundation
has not alleged any specific direct ties to Hawaii or its voters.

As to the second alleged consequence, the Third Circuit stated that “the
publication of educational materials bears no nexus to an interest protected by the

statute. And even if it did, [the Foundation] offered no proof that its ability to

produce and disseminate such educational materials was actually hampered by the

942006_1 13-



Case: 24-6629, 09/05/2025, DktEntry: 30.1, Page 18 of 23

[state’s] alleged violation of the NVRA.” Id. at 468. Likewise, the Foundation in
the present case has not elaborated on the educational materials it planned to
produce and disseminate about Hawaii or how it bore a “nexus to an interest
protected by the statute.”

As to the third alleged consequence, the Third Circuit indicated that “[a]n
organization that has not suffered a concrete injury caused by a defendant's action
cannot spend its way into standing simply by expending money to gather
information .... An organization cannot manufacture its own standing in that way.”
Id. at 469. Likewise, any expenditures by the Fourdation that it may have chosen
to incur in the present case are irrelevant.

Finally, while stating it was “[s]eparate and apart from whether [the
Foundation] has informational injury standing,” the Third Circuit pointed out that
“[a]s admirable as [the Foundation’s] mission may be, [the Foundation] is not an
attorney general with general standing to enforce the provisions of the NVRA in
the absence of proof that it maintains a personal and constitutionally significant
stake in the matter.” Id. at 468. In essence, the Foundation like any other private

entity or member of the public has the burden of establishing standing. In the

present case, it has not met its burden that is entitled to standing.

942006 _1 _ 1 4_
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II.  The Foundation Has Not Adequately Alleged Organizational Standing

Specifically, the Foundation has not established that the traditional analysis
for standing that applies to an individual establishes its standing. Havens Realty
Corp. v. Coleman, 455 U.S. 363, 378 (1982). It is clear that the Foundation is a
traditional issue-advocacy organization that does not have another aspect of its
core business model that was perceptibly impaired for Article I1I standing
purposes. FDA v. Alliance for Hippocratic Medicine, 602 U.S. 367, 395 (2024).

A.  Havens Realty Corp. v. Coleman, 455 U.S. 363 (1982)

Havens Realty Corp. clearly provides that test to determine if an
organization has standing is the same test that is applied to individuals.

In determining whether HOME kas standing under the Fair Housing

Act, we conduct the same inquiry as in the case of an individual: Has

the plaintiff  ‘alleged such s personal stake in the outcome of the

controversy’ as to warraiit his invocation of federal-court

jurisdiction”?
455 U.S. at378 (internal citations omitted).

In that case, the U.S. Supreme Court noted that if there was a perceptible
impairment of the organization’s “ability to provide counseling and referral

services for low-and moderate-income homeseekers” then there was an injury that

could satisfy standing. Id. at 379 (emphasis added).

942006 _1 _ 1 5_
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In contrast, in the present case, the Foundation makes no reference to
providing similar direct services to anyone that would constitute a client or any of
such clients residing in Hawaii.

B.  FDAv. Alliance for Hippocratic Medicine, 602 U.S. 367 (2024)

Alliance for Hippocratic Medicine reaffirms Havens Realty Corp. but
explains that it was an unusual case as the party in that case “not only was an issue-
advocacy organization, but also operated a housing counseling service.” Alliance
for Hippocratic Medicine, 602 U.S. at 395. It emphasized that this core activity of
the counseling service, as opposed to issue-advocacy, was the basis for
determining standing as it had been perceptibly impaired. /d.

The Foundation is an issue-advocacy organization that does not make
reference to providing direct serviccs comparable to those in Haven Realty Corp.

Instead, the Foundation states the following in describing itself:

The Public Interest Legal Foundation, Inc., (the “Foundation”) is a

non-partisan, public interest organization incorporated and based in

Alexandria, Virgina. The Foundation seeks to promote the integrity of

elections nationwide through research, education, remedial programs,

and litigation. The Foundation regularly utilizes the NVRA’s Public

Disclosure Provision and state and federal open records laws that

require government records be made available to the public. Using

records and data compiled through these open records laws, the

Foundation analyzes the programs and activities of state and local

election officials in order to determine whether lawful efforts are

being made to keep voter rolls current and accurate. The

Foundation also uses records and data to produce and
disseminate reports, articles, blog and social media posts, and

942006_1 _16-
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newsletters to advance the public education aspect of its
organizational mission.

ER 240-41 (First Amended Complaint at 43) (Emphasis added).

Ultimately, the Foundation is an issue-advocacy organization that generates
literature advocating its position and that does not have the independent requisite
injury to establish standing.

CONCLUSION

For the foregoing reasons, the Foundation ultimately does not have an
informational injury sufficient to support Article I1I staading. Similarly, it has not
adequately alleged organizational standing.

DATED: Pearl City, Hawai‘i, September 5, 2025.
/s/ Aaron H. Schulaner

AARON H. SCHULANER
General Counsel

ANNE E. LOPEZ
Attorney General of Hawai‘i

RANDALL NISHIYAMA
REESE R. NAKAMURA
Deputy Attorneys General

Attorneys for Defendant-Appellee
SCOTT T. NAGO
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