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PRELIMINARY STATEMENT

This is an action under the recently adopted John R. Lewis New York
Voting Rights Act. The defendants, the Town of Newburgh (“the Town”)
and the Town Board of the Town of Newburgh (“the Town Board” and,
collectively with the Town, “appellants”), appeal from an order of the
Supreme Court, Orange County (Maria S. Vazquez-Doles, ].), dated May 17,
2024, which denied their motion to dismiss complaint. This brief is
submitted on behalf of plaintiffs-respondents Oral Clarke, Romance Reed,
Grace Perez, Peter Ramoén, Ernest Tirado, and Dorothy Flournoy

(collectively, “respondents”).

QUESTIONS PRESENTED

(1) On March 5, 2024, the Town Board adopted a resolution
purporting to avail itself of the 90-day statutory safe harbor provision set
forth in Election Law § 17-206(7)(b). That resolution is the basis for the
motion to dismiss the complaint. The Town Board “suspended” its
resolution on April 8, 2024. Should the appeal be dismissed as academic?
Yes.

(2) The Town Board’s March 15, 2024 resolution is the sole basis for



the motion to dismiss the complaint. The complaint alleges that the
resolution was not duly adopted because the special meeting of the Town
Board at which the resolution was adopted was not duly called. Appellants
provide no documentary evidence in their motion to dismiss to controvert
the allegations in the complaint with respect to the failure to notice the
special meeting as required. Accepting the allegations in the complaint as
true, should the Supreme Court have denied the motion to dismiss on the
ground that the Town Board never duly adcpted the March 15, 2024
resolution? Yes.

(3) Election Law § 17-206(7)(b) prohibits a plaintiff from commencing
an action under NYVRA for 90 deys if the municipality “pass[es] a resolution
affirming: (i) the political subdivision's intention to enact and implement a
remedy for a potential violation of this title; (ii) specific steps the political
subdivision will undertake to facilitate approval and implementation of
such a remedy; and (iii) a schedule for enacting and implementing such a
remedy.” The resolution the Town Board adopted on March 15, 2024 did not
commit the Town to implement any remedy for its at-large method of
electing Town Board members. Instead, it merely committed the Town to

investigate whether remedial action was warranted. Did the Supreme Court



correctly conclude that the March 15, 2024 resolution did not trigger the safe

harbor provision of Election Law § 17-206(7)(b)? Yes.

SUMMARY OF ARGUMENT

This is one of the first lawsuits filed under the newly enacted John R.
Lewis Voting Rights Act of New York, or New York Voting Rights Act
(“NYVRA"). See Election Law § 17-200 et seq. The purpose of this action is to
remedy the longstanding disenfranchisement of minority communities
residing within the Town of Newburgh resultiag from the Town’s at-large
system of electing Town Board members. NYVRA expressly prohibits the
use of at-large voting systems where there is racially polarized voting or
where, “under the totality of the circumstances, the ability of members of the
protected class to elect catididates of their choice or influence the outcome of
elections is impaired.” Election Law § 17-206(2)(b)(i). At-large voting
systems have been struck down in other jurisdictions under similar statutes.
See Portugal v. Franklin Cnty., 530 P.3d 994, 1004 (Wash. 2023), cert. denied sub
nom. Gimenez v. Franklin Cnty., WA, 144 S. Ct. 1343 (2024); Higginson v.
Becerra, 786 F. App’x 705, 706 (9th Cir. 2019), cert. denied 140 S. Ct. 2807 (2020);

Sanchez v. City of Modesto, 145 Cal. App.4th 660, 667 (Cal. 2006), cert. denied



552 U.S. 974 (2007). The complaint here alleges, and respondents are
prepared to prove, vote dilution under NYVRA.

In order to encourage and allow municipalities to resolve NYVRA
claims quickly and efficiently, NYVRA provides that a municipality that
commits to remedy a potential violation is given a 90-day “safe harbor”
period, free from suit, to take the remedial action. The resolution invoking
the “safe harbor” must affirm three things: “(i) the political subdivision’s
intention to enact and implement a remedy for a potential violation of this
title; (ii) specific steps the political subdivision will undertake to facilitate
approval and implementation of such a remedy; and (iii) a schedule for
enacting and implementing such a remedy.” Election Law § 17-206(7)(b).

Here, the Town Board’s resolution did none of the things the statute
requires. It committed to investigate whether the minority communities in the
Town were illegally disenfranchised, not to fix that disenfranchisement. It
identified specific steps it might take if it determined there was a violation,
not steps it planned to take to “facilitate approval and implementation” of
the remedy. And it established no schedule for actually doing anything
about the disenfranchisement. Committing to study the problem is not

committing to fix it.



The Supreme Court correctly denied the motion to dismiss the
complaint because, having failed to commit to remedy the potential
violation, the Town did not do what the statute requires. The Supreme Court
could have denied the motion on two alternative grounds. First, after the
motion was made but before it was decided, the Town Board “suspended”
even the limited commitment it made to investigate the potential violation.
Because it did so, its motion, and this appeal, are academic. Second, the
motion fails to controvert the allegations in the coniplaint that the resolution,
which is the sole basis for the motion, was rot duly adopted and, therefore,
is ineffective. For all of these reasons. the appeal should be dismissed or the

order of the Supreme Court shcuid be affirmed.

STATEMENT OF FACTS
A. New York Veiing Rights Act

The New York State Legislature adopted the John R. Lewis Voting
Rights Act of New York, otherwise known as the New York Voting Rights
Act (“NYVRA”), in 2022. R.46. It became effective on July 1, 2023. R.125.

NYVRA is historic legislation, which seeks to safeguard the rights of
minority voters to participate in the democratic process. Dissatisfied by the

erosion of voting rights protections under the federal voting rights act, the



New York State Legislature has followed in the footsteps, and expanded
upon, voting rights statutes enacted in states such as Washington and
California by proactively expanding remedies available to disenfranchised
voters. R.127-128. NYVRA is an unequivocal expression of New York’s
commitment to becoming a national leader in voting rights at a time when
other states are doing just the opposite. R.128.

NYVRA formally declares that it is the public policy of the State of
New York to “[e]ncourage participation in the elective franchise by all
eligible voters to the maximum extent” and “[e]nsure that eligible voters
who are members of racial, color, and language-minority groups shall have
an equal opportunity to participate in the political processes of the state of
New York, and especially io exercise the elective franchise.” Election Law §
17-200. The statute alzo provides that “all statutes, rules and regulations, and
local laws or ordinances related to the elective franchise shall be construed
liberally in favor of (a) protecting the right of voters to have their ballot cast
and counted[,] (b) ensuring that eligible voters are not impaired in
registering to vote, and (c) ensuring voters of race, color, and language-
minority groups have equitable access to fully participate in the electoral

process in registering to vote and voting.” Election Law § 17-202.



As relevant here, NYVRA prohibits a “political subdivision,” such as
a town, from utilizing a method of election that “impair[s] the ability of
members of a protected class to elect candidates of their choice or influence
the outcome of elections, as a result of vote dilution.” Election Law §§ 17-
204, 16-206(2)(a). A “protected class” is defined as “a class of eligible voters
who are members of a race, color, or language-minority group.” Election
Law § 17-204(5). An “at-large” method of election refers to, among other
things, “a method of electing members to the governing body of a political
subdivision . . . in which all of the voters of the entire political subdivision
elect each of the members to the goverting body.” Election Law § 17-204(1).
A political subdivision using an at-large method of electing members to its
governing body violates NYVRA’s prohibition against vote dilution if either
“voting patterns of members of the protected class within the political
subdivision are racially polarized” or “under the totality of the
circumstances, the ability of members of the protected class to elect
candidates of their choice or influence the outcome of elections is impaired.”
Election Law § 17-206(2)(b)(i).

Recognizing that irreparable harm to voters results when elections are

held under unlawful conditions, NYVRA provides for expedited pretrial



and trial proceedings as well as an automatic calendar preference. Election
Law § 17-216. This preference mitigates the risk that incumbent officials,
who often benefit from the unlawful conditions challenged under NYVRA,
will expend public funds to delay remedying the disenfranchising
conditions. See id.

NYVRA does, however, give local governments the opportunity to
avoid the expense of litigation by committing to voluntarily correct unlawful
methods of election. Except in circumstances nist relevant here, NYVRA
requires prospective plaintiffs to send a notification letter to the clerk of a
political subdivision asserting that the political subdivision may be in
violation of NYVRA. Election Law § 17-206(7). The prospective plaintiffs
must wait 50 days after sending that letter before commencing a lawsuit. Id.
§ 17-206(7)(a). If, duiing those 50 days, the political subdivision adopts a
“NYVRA resolution,” affirming “(i) the political subdivision’s intention to
enact and implement a remedy for a potential violation of [NYVRA]; (ii)
specific steps the political subdivision will undertake to facilitate approval
and implementation of such a remedy; and (iii) a schedule for enacting and
implementing such a remedy,” the plaintiffs must wait an additional 90 days

to commence a lawsuit. Id. § 17-206(7)(b).



B. The Town of Newburgh.

The Town of Newburgh is a political subdivision in Orange County.
R.47. The Town Board is the legislative and policy-making authority within
the Town and is composed of a Town Supervisor and four councilmembers.!
R.47, 52. Councilmembers are elected in at-large elections, R.52, meaning
that every registered voter residing in the Town may vote for every office
which is on the ballot for a given election. See Election Law § 17-204(1).
Because councilmembers are elected to staggered, {our-year terms every two
years, there are two councilmember seats on the ballot each general election.
R.53. General elections for Town Bozrd are held in odd-numbered years,
with the next general election scheduled for November 2025. R.69.

The Town’s population has risen dramatically in the past decades and
nearly 32,000 people now call Newburgh home. R.47. Much of that increase
is attributable to the rapidly expanding Black and Hispanic communities.
R.47. According to available data from the most recent census, the Town’s

population is approximately 61 percent White, 25 percent Hispanic, and 15

! One of the four seats on the Town Board is currently vacant because an incumbent
passed away after this lawsuit was commenced. R.99-100. The Town has indicated that
the seat will be filled by special election in November 2024.



percent Black. R.51. Those minority communities are particularly prominent
in the areas of the Town immediately adjoining the City of Newburgh. R.47.

But despite these substantial minority populations, to respondents’
knowledge, every person ever elected to the Town Board has been White.
R.47-48, and no person of color has ever been elected to the Town Board.
R.53. The current Town Board members, for example, are all White
Republicans. R.53. This is no coincidence. Rather, as sespondents allege in
this action, the ubiquity of White Town Board members is the result of the
Town’s at-large elections, which dilute the voting power of the Town’'s
minority communities. R.70-72.

On January 26, 2024, restiondents sent the Town a notification letter,
informing it of their allegaiions of the Town’s violations under NYVRA and
their intention to conimence a lawsuit. R.56, 79-83. In that letter, respondents
stated that they were Hispanic and African American voters residing in the
Town. R.79. They informed the Town of the pertinent provisions of NYVRA
and that Hispanic and African American voters in the Town are less able to
elect their candidates of choice when compared to white voters. R.79-80.
Specifically, respondents stated that this was because of “significant and

persistent patterns of racially polarized voting with respect to African

10



American and Hispanic voters . . . demonstrat[ing] that the voting
preferences and choices of African American and Hispanic voters differ
markedly from those of white voters in the jurisdiction,” and because “under
the totality of the circumstances, the African American and Hispanic
communities are less able to elect candidates of their choice and their ability
to influence the outcome of elections is impaired.” R.79. In their letter,
respondents advised the Town about NYVRA’s safe harbor provision and
urged the Town to take action voluntarily to fix its electoral process. R.80-81.

Weeks passed with the Town Board taking no discernable action in
response to the notification letter. Although the Town Board held regular
meetings on February 13, 2024 and March 11, 2024, there was no mention of
NYVRA or changes to the Town’s method of electing councilmembers.
R.100. But then, at 1oon on March 15, 2024 —one day before the 50-day
waiting period for respondents to commence an action under NYVRA
expired —the Town Board apparently held a special meeting and adopted
what the Town purported to be a NYVRA-compliant resolution (“the March
resolution”). R.56, 84-86.

The March resolution asserted that the Town was availing itself of

NYVRA'’s safe harbor provision, directed the Supervisor and Town Attorney
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to work with outside counsel and “authorized experts it retains in the review
and investigation of” the Town’s at-large election system “to determine
whether any potential violation of the NYVRA may exist and to evaluate
potential alternatives to bring the election system into compliance with the
NYVRA should a potential violation be determined to exist.” R.85.
According to the March resolution, that investigation’s findings would be
reported to the Town Board within 30 days and, “[i]f, after considering the
findings and evaluation and any other information that may become
available to the Town . .. the Town Board concludes that there may be a
violation of the NYVRA, the Town Buard affirms that the Town intends to
enact and implement the appropriate remedy/(ies).” R.85-86. No schedule
was set forth as to when the Town Board would make its determination,
providing only that if the Town Board found that “there may be a violation
of the NYVRA . . . the Town Board shall cause a written proposal of the
selected remedy(ies) . . . to be prepared and presented to the Town Board
within ten (10) days of the Town Board’s finding of the potential violation.”
R.86. Then, within 30 days thereafter, the Town Board would “conduct at
least two (2) public hearings within a thirty (30) day timeframe at which the

public shall be invited to provide input regarding the NYVRA Proposal and

12



the proposed remedy(ies) set forth therein.” R.86. Following the last public
hearing, “the Town Board shall approve the completed NYVRA Proposal”
within 90 days of the March resolution. R.86.

C. This action.

On March 26, 2024, respondents commenced this action by filing their
summons and complaint. R.45-78. The complaint alleges that the Town is
violating Election Law § 17-206(2) because the Town’s method of election
dilutes the votes of Black and Hispanic voters in the Town both due to
racially polarized voting and under the totality of the circumstances. R.70-
72. The complaint specifically alleges that its claims are subject to expedited
judicial review and an automatic calendar preference. R.69-70. Expediency
is critical because the nomination process for the next general election held
for Town elections — 1o be held in November 2025 —will begin in or around
February 2025 and any remedy, such as a districting plan, would need to be
implemented before that nomination process begins so that the next election
is not tainted by the same unlawful conditions that are the subject of this
action. R.69-70.

The complaint acknowledged the Town’s March resolution, but

expressly alleged that the respondents were not required to wait for the

13



additional 90-day safe harbor period to pass before commencing this action
because (1) the March resolution did not satisfy the requirements of Election
Law § 17-206(7) to trigger the safe harbor protection and (2) upon
information and belief, the resolution was void and of no effect as it was not
duly adopted at a duly called Town Board meeting. R. 56-57. On April 8,
2024, the Town Board “suspended” its resolution and all efforts to
implement a remedy (the “April resolution”). R.33; App. Brf. at 11-12.

D. Appellants” motion to dismiss.

On April 16, 2024, appellants moved to dismiss the complaint
pursuant to CPLR 3211(a)(1) and (7). K.20-91. The motion did not address
the substance of respondents’ allegations whatsoever. Instead, appellants
argued only that the March resolution was sufficient to invoke NYVRA’s
safe harbor and, theretore, the lawsuit was premature. R.34-40.

In opposition to the motion, respondents raised three arguments as to
why the March resolution did not trigger the safe harbor provision and was
not a proper basis to delay the action. First, they argued that the March
resolution did not satisfy the requirements of Election Law § 17-206(7)(b)
because it did not affirm the Town’s intention “to enact and implement a

remedy for a potential violation of [NYVRA],” identify “specific steps” for

14



implementing a remedy, or set forth a schedule for enacting and
implementing a remedy. R.105-110. Second, respondents argued that the
March resolution was void and of no effect because the meeting at which it
was adopted was not duly noticed. R.110-111. Third, respondents argued
that appellants” motion was academic because the April resolution had
effectively rescinded the March resolution by suspending all efforts to
implement a remedy, eliminating any possibility that the Town could
implement a remedy with 90 days of the March resolution. R.111-112.

While the motion was pending, the Attorney General of the State of
New York sought leave to participaie as amicus curiae and filed a brief in
opposition to the motion to disrniss. R.179-193. Echoing several points in
Respondents’ opposition papers, the Attorney General argued that the
March resolution was insufficient to avail the Town of NYVRA’s statutory
safe harbor period, R.185-188, and that appellants’ interpretation of the safe
harbor provision would subvert NYVRA’s purposes. R.189-192.

In reply, R.194-208, appellants reiterated their claims that the March
resolution was sufficient to avail the Town of the statutory safe harbor,
R.197-205, and claimed that the special meeting at which the resolution was

adopted was properly called pursuant to § 27-1 of the Town’s municipal

15



code, R.205-206, but did not provide any documentary proof or even a sworn
statement from someone with personal knowledge establishing that written
notice to the Town Board members was provided in accordance with the
Town’s code. Appellants also claimed that Respondents’ commencement of
litigation enabled the Town to suspend its efforts towards implementing a
remedy while still availing itself of NYVRA'’s safe harbor protection. R.206-
207.

E. The order appealed from.

By order dated May 17, 2024, the Supreme Court denied the motion to
dismiss the complaint. R.5-19. There, the Supreme Court reasoned:

[T]he resolution that [apreilants] passed does not satisfy the
three elements in the Act because it lacks the intention to enact
and implement specitic remedies, the steps to accomplish that
process, and a timetable for implementation. [Appellants’]
resolution is bereft of any remedy, specific or otherwise, for
[respondents’| claims. Instead, [appellants] enacted only a plan
to investigate whether a violation of the Act is ongoing, a process
that the Act does not authorize and that does not satisfy the
requirements to trigger the 90-day safe harbor.

R.5-6.
Focusing on the text of the March resolution, the Supreme Court
observed that, by using the word “if” before affirming its intent to enact and

implement remedies, the Town expressly made its intention to act

16



contingent on it first concluding, based on an investigation, that the Town
may be violating NYVRA. R.15. The Supreme Court reasoned:
The Board resolution calls for an investigative act not an
intentional or remedial act. The Board Resolution’s delay of an
intention to enact and implement - past the 50 days - finds no
support in the plain wording of the Act. The plain wording of
the Act requires an expression of intent to enact and implement

the appropriate remedies by [appellants] within the 50 days, not
on some date after that 50-day window expires.

R.15.

Accordingly, the Supreme Court held that the March resolution
did not demonstrate the Town’s “intention to enact and implement a
remedy for a potential violation” of the statute, in compliance with the
first element of Election Law § 17-206(7)(b). R.17. Although not
necessary to its determination, the Supreme Court also concluded that
the March resoluticti did not set forth “specific steps” for
implementing remedies, R.17-18, or a schedule for doing so. R.18. In
conclusion, the Supreme Court denied the motion to dismiss because
Appellants had not met their burden of demonstrating compliance
with NYVRA. R.18-19.

F. Proceedings before this Court.

Appellants filed a notice of appeal, R.2-3, and moved this Court

17



for: (i) a stay of all proceedings before the Supreme Court pending a
resolution of this appeal; (ii) expedited briefing; and (iii) a calendar
preference. See Docket No. 2024-04378, NYSCEF Doc. No. 3.
Respondents opposed the application to stay lower court proceedings
pending appeal but consented to expedited briefing and a calendar
preference. See Docket No. 2024-04378, NYSCEF Doc. No. 6. By order
dated July 3, 2024, this Court denied the motion for a siay, but granted
expedited briefing and a calendar preference. S¢¢ Docket No. 2024-

04378, NYSCEF Doc. No. 7.

ARGUMENT

I

Appellants have reiidered this appeal academic by effectively
rescinding the March resolution

The Town Board’s decision in the April resolution to “suspend” the
March resolution effectively did away with even the limited commitment
the Town Board made to investigate the potential NYVRA violation and
eliminated any chance there might have been of implementing a remedy
within the 90-day safe harbor period. Appellants acknowledge that. See App.

Brf. at 11-12. Having thus eliminated any chance that the Town would
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implement a remedy by June 13, 2024, the final day of what would have been
the safe harbor period if the March resolution qualified as a NYVRA
resolution, appellants cannot now ask this Court effectively to re-instate
what they, themselves, abandoned.

To begin with, this appeal is now academic because more than 90 days
have passed since the March resolution with the Town no closer to
implementing any remedy for the NYVRA violation. This Court does not
consider “questions which, although once active, lirave become academic by
the passage of time or by a change in circurastances.” 144-80 Realty Assocs. v.
144-80 Sanford Apartment Corp., 193 A.12.3d 723,724 (2d Dep’t 2021) (internal
quotation marks omitted).

The April resolutionr makes clear that appellants never had any
intention of actually committing to cure the potential NYVRA violations, as
the invocation of the safe harbor provision requires. Nothing in NYVRA
authorizes a political subdivision to invoke the safe harbor provision, as
appellants claim they have done, then suspend the remedial efforts they
allegedly committed to take. Their action only underscores that the March
resolution was never anything more than a delaying tactic to maintain the

status quo. NYVRA does not permit that.
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Had appellants truly wanted to investigate the potential NYVRA
violation, as they claim, they would simply have moved forward with that
investigation and implemented remedies within 90 days of the March
resolution, regardless of the commencement of the action. Or they could
have asked the Supreme Court to stay their obligation to answer or
otherwise respond to the complaint while they did so. But they did neither.

The April resolution thus establishes that the March resolution was a
sham and that appellants’” sole goal was to delay the imposition of any
remedy until after the beginning of the 2025 election cycle. Respondents
properly refused to take the bait and wait, futilely, for appellants to take any
meaningful action toward a remeay. Futile acts are not required. See East End
Resources, LLC v. Town of Southold Planning Bd., 135 A.D.3d 899, 901 (2d Dep’t
2016) (property owner need not pursue a variance application where they
can establish that an application would be futile); Kaplan v. Madison Park
Group Owners, LLC, 94 A.D.3d 616, 619 (1st Dep’t 2012) (party to a contract
may sue if the other party repudiates their obligations “without having to
futilely . . . wait for the other party’s time for performance to arrive”), [v.
denied 19 N.Y.3d 1012 (2012) and 20 N.Y.3d 858 (2013); Papandrea-Zavaglia v.

Arroyave, 75 Misc.3d 541, 546 (Civ. Ct. Kings Cnty. [Bruce E. Scheckowitz, J.]
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2022) (“Requiring landlord to wait 180 days . . . is an unnecessary exercise in
futility”).

The deadline for appellants to act has now passed. As a result, the
motion to dismiss is now academic. Allowing appellants to obtain dismissal
of the complaint on the basis of a resolution that they never had any
intention of honoring would be an absurd application of NYVRA, which
must be avoided. See People v. Schneider, 37 N.Y.3d 187,196 (2021), cert. denied
142 S. Ct. 344 (2021). Appellants” arguments befcre the Supreme Court that
the commencement of a lawsuit essentially restarted the safe harbor period

is unsupportable. R.206-207.

IT

Appellants failed to establish that the March resolution was
duly adopted at a properly called Town Board meeting

“On a motion to dismiss pursuant to CPLR 3211, . . . [w]e accept the
facts as alleged in the complaint as true, accord plaintiffs the benefit of every
possible favorable inference, and determine only whether the facts as alleged
fit within any cognizable legal theory.” Leon v. Martinez, 84 N.Y.2d 83, 87-88
(1994). “[D]efendants bear the burden of establishing that the complaint fails

to state a viable cause of action.” Connolly v. Long Is. Power Auth., 30 N.Y.3d
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719, 728 (2018). Appellants failed to carry that burden here.

Appellants” motion to dismiss the complaint was based solely on the
March resolution. The moving papers did not address the legality of the
meeting at which the resolution was adopted. In opposition, Respondents
cited the allegation in the complaint that the March resolution “was not duly
adopted at a duly called meeting of the Town Board,” R.56, because the two
days’ notice of a special meeting of the Town Board, required by Town Law
§ 62(2), was not given. R.110-111. Failure to give the required notice makes a
resolution adopted at the meeting null and void. See McGovern v. Tatten, 213
A.D.2d 778, 780 (3d Dep’t 1995) (“OCnly one day’s notice of the special
meeting was given. Accordingly, the resolution to resume maintenance of
the disputed road is null and void”); Matter of Plumley v. Cnty. of Oneida, 57
A.D.2d 1062, 1062 (4th Dep’t 1977) (meeting called with insufficient notice
“was a nullity and legislation passed at the meeting was void”).2

In their reply, appellants asserted that Town Law § 62(2) did not apply

2 The exception to this general rule, which applies where all councilmembers had
actual notice of the special meeting, attended, and participated, see Phillips v. Cnty. of
Monroe, 18 Misc.3d 1127(A), at *2 (Sup. Ct. Monroe Cnty. [Kenneth R. Fisher, J.] 2007), is
not applicable here because the March resolution identifies that two councilmembers
were absent from the meeting. R.86.
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because the Town superseded Town Law § 62 with section 27-3 of the
Newburgh Town Code, which permits the town supervisor to call a special
meeting “by causing a written notice, specifying the time and place thereof,
to be served upon each member of the Board personally at least one hour
prior to the meeting; or by leaving a notice at his residence or place of
business with some person of suitable age and discretion at least 24 hours
before the time of the meeting or by mailing such notice to the residences of
the members of the Board at least 72 hours before such meeting.” R.205-206.3
But even while making that assertion, appeilants submitted no evidence that
that the town supervisor provided written notice of the special meeting to
the Town Board members.

The Supreme Court denied appellants’” motion to dismiss without
addressing the validity of the March resolution. Had it reached the issue,
however, the Supreme Court would have had to assume that the factual
allegations in the complaint are true and, in the absence of any documentary

proof, or even a factual assertion, that the required notice was given, would

3 Chapter 27 of the Town’s Municipal Code can be viewed at
https:/ /ecode360.com/9609548#9609548.
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have been required to deny the motion solely on this basis, without reaching
whether the substance of the March resolution satisfied the statutory
requirements.

Precisely when and how the Town Board members were notified of
the special meeting remains a mystery. Appellants offered nothing to
establish that the meeting was properly called and did not actually claim
that it had been. R.205-206. They merely claimed that tixere were insufficient
factual allegations in the complaint to support that contention. R.206. But
relying on that claim erroneously shifts the burden to the plaintiffs at the
CPLR 3211 stage.

Dismissal under CPLR 3211(a)(1) is appropriate “only where the
documentary evidence uiterly refutes plaintiff's factual allegations,
conclusively establisiting a defense as a matter of law.” Goshen v. Mut. Life
Ins. Co. of New York, 98 N.Y.2d 314, 326 (2002). Appellants did not offer any
documentary proof to “utterly refute” the complaint’s allegation that the
meeting was not duly called. They did not even provide an affirmation of
someone with personal knowledge of the facts to establish that the notices
had ever been sent. See Warrington v. Ryder Truck Rental, Inc., 35 A.D.3d 455,

456 (2d Dep’t 2006) (“affirmation that is not based upon personal knowledge
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is of no probative or evidentiary significance”). Since appellants failed to
meet their burden to refute the complaint’s allegation that Town Board’s
March 15, 2024 meeting was not duly called, the conclusion that the March
resolution is null and void is inescapable and, therefore, the motion to
dismiss, which is entirely dependent on the validity of the March resolution,
could have been denied on this basis alone, and the order should be affirmed

for that reason.

IT1

The March resolution did not trigger NYVRA's safe harbor
protection because it does not satisi'y Election Law § 17-206(7)(b)

The March resolution does 1ot satisfy the requirements of Election
Law § 17-206(7)(b) in three ways: it does not commit the Town to enact and
implement a remedy, it does not identify specific steps that the Town will
take to implement a remedy, and it does not provide a schedule for doing
so. The plain text of the March resolution commits the Town only to
investigate whether it is in violation of NYVRA, not to implement a remedy
for such violation. The March resolution, therefore, is insufficient to trigger
the NYVRA safe harbor period, and the Supreme Court properly denied the

Town’s motion to dismiss the complaint.
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A. Dismissal of the complaint would be inconsistent with NYVRA.

“The primary consideration of courts in interpreting a statute is to
ascertain and give effect to the intention of the Legislature.” Riley v. Cnty. of
Broome, 95 N.Y.2d 455, 463 (2000) (internal quotation marks omitted).

1"ia

[W]hen the statutory language is clear and unambiguous, it should be

777

construed so as to give effect to the plain meaning of the words used.”” People
v. Williams, 19 N.Y.3d 100, 103 (2012), quoting People v. Finnegan, 85 N.Y.2d
53, 58 (1995) (additional citations omitted), rearguinent denied 85 N.Y.2d 968
(1995), cert. denied 516 U.S. 919 (1995). A court may consider extrinsic
evidence of the legislature’s intent, such as legislative history, only where
the legislative intent cannot be discerned from the plain language of a
statute. See People v. Cypress Hills Cemetery, 208 A.D.2d 247, 251 (2d Dep’t
1995). The same rules apply to resolutions adopted by local governments.
See Town of Massena v. Niagara Mohawk Power Corp., 45 N.Y.2d 482, 490 (1978)
(“Words employed in the resolution will be construed according to their
ordinary and plain meaning in the absence of a clear intent to the contrary
expressed in the enactment”).

The Legislature made its intent in enacting NYVRA clear. Recognizing

that among all the rights secured to citizens of the United States, the right to
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vote is unique because it is ““preservative of all rights,”” Katzenbach v.
Morgan, 384 U.S. 641, 652 (1966), quoting Yick Wo v. Hopkins, 118 U.S. 356,
370 (1886), the statute unequivocally states that the public policy of the state
is both to “[e]ncourage participation in the elective franchise by all eligible
voters to the maximum extent” and “[e]nsure that eligible voters who are
members of racial, color, and language-minority groups shall have an equal
opportunity to participate in the political processes of the state of New York,
and especially to exercise the elective franchise.” Eiection Law § 17-200.

To achieve its purpose, NYVRA expressly requires expedited
proceedings. See Election Law § 17-216. This is because, as the Legislature
recognized, disenfranchised voters are irreparably harmed every time an
election is held under unlawful conditions. Id. Another reason for expedited
proceedings is that, because public officials often benefit from unlawful
conditions, they may expend significant public resources defending
unlawful conditions and delay the litigation for as long as possible. See id.
(“Because of the frequency of elections, the severe consequences and
irreparable harm of holding elections under unlawful conditions, and the

expenditure to defend potentially unlawful conditions that benefit

incumbent officials, actions brought pursuant to this title shall be subject to
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expedited pretrial and trial proceedings and receive an automatic calendar
preference”).

NYVRA'’s notification letter and safe harbor procedure must be read
in this context. Read in conjunction with the statute’s overriding purpose of
remedying voter disenfranchisement, the safe harbor provision is clearly not
designed to delay the determination of NYVRA claims, but to facilitate the
avoidance of protracted and costly litigation where a local government, in
response to the notice letter, has comuiitted to remedy the
disenfranchisement that has been brought io its attention. See Election Law
§ 17-206(7). The safe harbor procedure inust be construed in that light, as the
canons of construction require.

B. The March resolutiosn does not satisfy the three requirements of
Election Law § 17-206(7)(b).

To avail itself of NYVRA’s safe harbor, a political subdivision must
pass a resolution affirming three things: “(i) the political subdivision’s
intention to enact and implement a remedy for a potential violation of this
title; (ii) specific steps the political subdivision will undertake to facilitate
approval and implementation of such a remedy; and (iii) a schedule for

enacting and implementing such a remedy.” Election Law § 17-206(7)(b). A
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NYVRA safe harbor resolution must, therefore, be a commitment “to enact
and implement a remedy.” It is not sufficient, contrary to appellants’” claim
here, for a municipality to commit only to investigate whether a violation has
occurred. That is not sufficient to satisty the statutory requirement.

1. The resolution does not declare the Town’s intention to enact
and implement a remedy.

Local government resolutions must be construed in accordance with
their plain meaning. See Town of Massena, 45 N.Y.2d at 490. Here, the March
resolution provides that the Town will investigate respondents’ allegations
and might implement a remedy after conducting an “investigation” of its at-
large method of election. R.85. The plain text of the March resolution
demonstrates that the Town Ias not declared its “intention to enact and
implement a remedy for a potential violation of [NYVRA],” which is what
NYVRA requires to invoke the safe harbor provision. Election Law § 17-
206(7)(b) (emphasis added). The March resolution does not specify what the
investigation would entail and does not even identify the purported
“authorized experts” who would carry out that investigation. R.85. In

relevant part, the March resolution states:

If, after considering the findings and evaluation and any other
information that may become available to the Town —including,
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without limitation, any analysis that Abrams Fensterman may
provide following the adoption of this Resolution, the Town
Board concludes that there may be a violation of the NYVRA,
the Town Board affirms that the Town intends to enact and
implement the appropriate remedy(ies).

R.85-86 (emphasis added).

This language is not a commitment to remedy a NYVRA violation. It
is, at most, a conditional statement of the Town Board’s intention to
implement some remedy if the Town Board first finds that there may be a
violation of NYVRA. By retaining unfettered discretion to determine
whether a violation of NYVRA may exist and, consequently, whether the
Town will do anything about it, the Town Board has carefully avoided
making the actual time-sensitive commitment to remedy the faulty election
system that NYVRA requires to trigger the safe harbor period. If the
resolution were a contract, it would be unenforceable because the promise it
purports to contain is illusory. See Chiapparelli v. Baker, Kellog & Co., 252 N.Y.
192, 200 (1929) (“Where a promisor retains an unlimited right to decide later
the nature or extent of his performance, the promise is too indefinite for legal
enforcement. The unlimited choice in effect destroys the promise and makes
it merely illusory”), citing Williston on Contracts, § 43; cf. Matter of Brown &

Guenther v. North Queensview Homes, Inc., 18 A.D.2d 327, 330 (1st Dep’t 1963)
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(“A promise that is too uncertain in terms for possible enforcement is an
illusory promise”) (internal quotation marks omitted).

The Supreme Court correctly appreciated that NYVRA requires more
than the empty promise the Town Board made in the March resolution.
Because the Town’s commitment to enact and implement a remedy is made
wholly contingent on the Town Board first finding that a violation of
NYVRA may exist, it is, in essence, a disguised delay tactic. In other words,
the Town has not actually made any commitment at all and is not entitled to
the safe harbor period that NYVRA provides to those who seek to comply.

a. Appellants’ reading of Flection Law § 17-206(7)(b) is not
consistent with its text.

Throughout their brief, appellants argue that their commitment to
investigate is all that is required of a political subdivision to avail itself of the
statutory safe harbor period. See App. Brf. at 14-28. They claim that the
Supreme Court’s reading of Election Law § 17-206(7)(b) reads the word
“potential” out of the statute. See id. at 20. They are incorrect.

Election Law § 17-206(7)(b)(i) requires that, in order to avail itself of
NYVRA’s safe harbor, a political subdivision must pass a resolution

affirming “the political subdivision’s intention to enact and implement a
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remedy for a potential violation of this title.” Under appellants” theory, the
statute’s language allows a municipality to make use of the statutory safe
harbor if a NYVRA resolution provides for a “potential” remedy rather than
a firm commitment to “enact and implement” a remedy. See App. Brf. at 20-
22. But that reading ignores the fact that the word “potential” precedes and
describes the word “violation” rather than the word “remedy” in the statute.
See Election Law § 17-206(7)(b)(i). It is a well-established principle of
statutory construction that words and phrases in 4 statute are modified “by
the specific words which precede it; in the vernacular, it is known by the
company it keeps.” People v. Illardo, 48 N.Y.2d 408, 416 (1979). Accordingly,
the word “potential” in this provision must be referring to a potential
violation of NYVRA, not a potential remedy for a NYVRA violation.

As the Supreme Court determined, respondents’ reading is far more
consistent with the statute than the reading urged by appellants. The entire
goal of the statutory scheme’s short time periods and strict schedule for
compliance is to immediately implement remedies to voting rights
violations so that they are not repeated in future election cycles. By allowing
a political subdivision to avail itself of the statutory safe harbor period

through a firm commitment to enact an actual remedy for a potential
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violation, the safe harbor provision furthers NYVRA’s overarching purpose
of encouraging voter participation “to the maximum extent” and ensuring
that minority voters “have an equal opportunity to participate in the political
processes of the state.” Election Law § 17-200. Under this construction,
municipalities are encouraged to modify their outdated electoral systems
voluntarily to achieve that purpose. And by providing that a political
subdivision needs only to find that there may be a poiential violation in its
NYVRA resolution, the statute allows the political subdivision to remedy the
disenfranchisement without admitting that the existing method of election
is unlawful.

By contrast, appellants” interpretation allows a political subdivision to
stall a lawsuit by committinng to remedy the potential violation only if it first
finds that there is a violation. This cannot be reconciled with the plain
language of the statute, which allows the political subdivision the benefit of
the safe harbor provision only by affirming its “intention to enact and
implement a remedy.” Election Law § 17-206(7)(b)(i). This would also permit
political subdivisions to delay NYVRA suits with empty promises to
investigate, in direct conflict with NYVRA’s mandate that proceedings be

subject to expedited judicial review. See Election Law § 17-216. Indeed, that
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precise lack of commitment has allowed NYVRA cases to languish in other
municipalities that have received NYVRA notices. For example, as the
Attorney General noted below, the Town of Mount Pleasant passed a similar
resolution to Newburgh’s, but then allowed the safe harbor period to lapse
without implementing any remedies. R.190-191. This delayed the Mount
Pleasant plaintiffs in their pursuit of a remedy, and that litigation continues
to this day. R.191; see also Serratto v. Town of Mount Pleasant, Westchester
County Index No. 55442 /2024.4 An interpretation of the statute that allows
for such tactics cannot be correct, especially because NYVRA, when
providing for expedited proceedings, specifically recognizes the risk that
incumbent officials who benefit from unlawful conditions will expend
public funds defending those conditions and delaying remedies. See Election
Law § 17-216.

b. Appellants’ reading of Election Law § 17-206(7)(b) ignores
NYVRA'’s statutory scheme.

Moreover, as the Attorney General explained in their amicus brief

before the Supreme Court, appellants’ interpretation would effectively

4 This Court may generally take judicial notice of matters of public record. See Headley
v. New York City Transit Auth., 100 A.D.3d 700, 701 (2d Dep’t 2012).
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eliminate the distinction between the 50-day mandatory waiting period set
forth in Election Law § 17-206(7)(a) and the 90-day safe harbor period found
in Election Law § 17-206(7)(b). R.185-188. By setting forth two discrete
waiting periods, the Legislature clearly intended for each to have distinct
purposes. The mandatory 50-day period is designed “to allow a political
subdivision to investigate the allegations, assess whether there is a potential
violation, and if so, determine whether to voluntarilv remedy the potential
violation or face litigation.” R.185. On the other hand, the 90-day safe harbor
provision “gives a political subdivision that has confirmed a potential
violation time to implement a remedy without fear of litigation.” R.185. To
receive the benefit of an additional 90-day immunity from being sued, a
political subdivision must, therefore, satisfy the three requirements of
Election Law § 17-206(7)(b). This requires an affirmation of the political
subdivision’s “intention to enact and implement a remedy.” Election Law §
17-206(7)(b).

Ignoring that distinction, the March resolution treats the 90-day safe
harbor as merely an extension of the 50-day waiting period by committing
the Town only to undertake an investigation. R.85. But the safe harbor period

was not intended to supply additional time to conduct a preliminary
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investigation. NYVRA does not authorize a political subdivision to extend
its immunity from a lawsuit merely by committing to “investigate.” Because
the word “investigate” is excluded from NYVRA's safe harbor provision, see
Election Law § 17-206(7)(b), this Court must assume that the legislature
intended to exclude it. See Commonwealth of the N. Mariana Is. v. Canadian
Imperial Bank of Commerce, 21 N.Y.3d 55, 60 (2013) (“failure of the legislature
to include a term in a statute is a significant indication that its exclusion was
intended”).

Therefore, preliminary investigation into the merits of allegations
raised in a notification letter must be carried out during the initial 50 days a
municipality has to avail itselt of the safe harbor. Otherwise, NYVRA’s
distinction between the initial 50-day waiting period and the 90-day safe
harbor period would be meaningless, as every municipality could simply
pass a noncommittal resolution in response to every NYVRA notification
letter. Again, as discussed by the Attorney General below, the Town of
Mount Pleasant already embarked on that noncommittal path and stalled a
NYVRA lawsuit only to later resist any remedial efforts. R.190-191. The only
reading of NYVRA’s safe harbor provision that is consistent with the

statute’s clear legislative purpose is one that requires a firm commitment
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from the municipality to enact a remedy within 50 days after the receipt of a
notification letter.

c. Contrary to appellants’ contentions, respondents’ reading of
Election Law § 17-206(7)(b) does not lead to absurd results.

Ultimately, appellants rest on the argument that the Supreme Court’s
interpretation of Election Law § 17-206(7)(b) would lead to “unreasonable
results.” App. Brf. at 22. Of course, appellants are correct that this Court
must presume that the Legislature did not intend this statute to produce
unreasonable or unjust results. See Cluett, Peabedy & Co. v. J.W. Mays, Inc., 5
A.D.2d 140, 149 (2d Dep’t 1958), aff'd 6 N.Y.2d 952 (1959). But it is not the
Supreme Court’s interpretation that would lead to unreasonable or absurd
results, it is appellants’ interpretation. It would be clearly inconsistent with
the intent of NYVRA and its specific requirement that proceedings be
expedited to allow incumbent officials to stall voting rights litigation by
three months with a hollow resolution. See Election Law § 17-216. By
requiring expedited proceedings, the Legislature specifically acknowledged
the risk posed by incumbent officials who are incentivized to keep the
existing electoral system in place for as long as possible.

Appellants’ claims that the Supreme Court’s interpretation imposes an
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“irrational burden” on municipalities, App. Brf. at 3, fundamentally
mischaracterizes NYVRA'’s notification and safe harbor procedure. NYVRA
already treats political subdivisions more favorably than almost all litigants
by requiring a plaintiff to send a notification letter and wait 50 days before
commencing a lawsuit. See Election Law § 17-206(7)(a). The safe harbor
provides an additional benefit to a political subdivision that truly intends to
improve its flawed electoral system by granting an adcitional 90-day period
to enact the remedy. See Election Law § 17-206(7)(b). But to receive that
benefit, a political subdivision must first commit that it will take action. The
Town did not.

To be clear, the notification and safe harbor provisions do not force
political subdivisions to d¢ anything. See App. Brf. at 3. If a municipality is
convinced that its method of election is lawful, it need not take any action
whatsoever in response to a notification letter. A notification letter that truly
provides no factual support for its allegations, as appellants seem to fear, see
App. Brf. at 22-23, can simply be ignored. But that clearly is not the case in
municipalities like Newburgh, where it does not appear that a person of
color has ever held elected office. R.53, 63. Respondents informed the Town

Board of this stark reality in their notification letter. R.79-80.
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Nor is it unrealistic for a political subdivision to commit to
implementing a remedy within 50 days after receiving a notification letter.
Appellants’ claim is that it is too short a time to “obtain counsel and other
experts, analyze the factual and legal validity of the alleged NYVRA
violation(s), decide whether the allegations are legally correct (that is,
whether there is actually a NYVRA violation), determine whether the
political subdivision plans to remedy the alleged viclation(s), evaluate the
potential remedies, choose a remedy, and adopt a NYVRA resolution.” App.
Brf. at 22. But political subdivisions have been on notice of the requirements
of NYVRA since its enactment in June 2022. R.125. They presumably have
attorneys and experts they can rely on to do any analysis required.
Moreover, many of these steps simply require Town officials to cast a vote,
like many acts they take as elected officials. And, as discussed previously,
supra p. 34-35, a political subdivision does not need to first determine
definitively that it is violating NYVRA before committing to modity its
electoral system. A remedy set forth in a NYVRA resolution also does not
need to be set in stone, considering a political subdivision can modity its
proposal in response to public comments. See Election Law § 17-206(6)(b).

Despite the Town’s argument that 50 days is simply not enough time
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to do what is required under the Supreme Court’s interpretation, under its
own March resolution, the Town would have been required to do all those
same things and, in addition, implement a remedy, within 90 days. R.84-86.
By the Town’s own logic, that would not be possible, especially considering
that implementing a districting plan requires at least four public hearings, a
process that NYVRA contemplates may take as long as 75 days. See Election
Law § 17-206(6)(a)-(b). If, according to the Town, 50 days is an unreasonable
time in which to investigate NYVRA allegaticnis and commit to taking
remedial measures, the Town cannot possib!y claim that it would have been
able to do those things and then also enact and implement a remedy during
the 90-day safe harbor period.

At bottom, the Supreme Court’s determination that NYVRA requires
a commitment by the Town to enact and implement a remedy was clearly
correct. Because the March resolution did not do so, the Town did not
properly avail itself of the statutory safe harbor protection.

2. The resolution does not identify “specific steps” that the Town
intended to take to implement a remedy.

For substantially the same reasons, the March resolution does not

identify “specific steps the subdivision will undertake to facilitate approval
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and implementation of . . . a remedy.” Election Law § 17-206(7)(b)(ii).
Appellants cannot claim that they have identified specific steps toward
“facilitat[ing] approval and implementation of . . . a remedy” when they did
not commit to implementing a particular remedy at all. And because the
Town had not even engaged in any analysis of its at-large system prior to
passing the March resolution, it did not even suggest what remedies might
be considered or identify what experts would have assisted in developing a
remedial plan. R.84-86. Nearly everything the Tcwn Board identified in the
March resolution was simply a step toward implementing an investigation,
not toward implementing any remedy.

The only items identified in the March resolution that could be
considered specific steps towards implementing remedies are the public
hearings or the Towsi's pledge to send an approved NYVRA proposal to the
Attorney General’s civil rights bureau, which would occur only after the
Town Board determined that the Town may be in violation of the law. R.86.
But NYVRA already requires a political subdivision to do these things in
various circumstances. Election Law §§ 17-206(6), (7)(c)(i), (ii). Essentially
then, the March resolution provided only that the Town intended to follow

the procedures set forth by the statute. Such empty platitudes are not the
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“specific steps” that must be identified to comply with NYVRA's safe harbor
provision.

3. The Town’s purported schedule does not comply with NYVRA.

Finally, the “schedule” contained in the March resolution does not
satisfy Election Law § 17-206(7)(b). Again, because the Town made no
genuine commitment to implement a remedy, the Town had no obligation
to act in accordance with any timeline specified in the resolution. But even if
the Town had made such a commitment, the Mzaich resolution still would
not comply with NYVRA. When a political subdivision properly utilizes
NYVRA'’s safe harbor, it has 90 davs from the date of the resolution to
implement the remedy. See FElection Law § 17-206(7)(b). The March
resolution would not come close to allowing the Town to implement a
remedy within that time. It provides, first, that the findings and evaluations
of the Town’s investigation into the NYVRA claim must be reported to the
Town Board within 30 days. R.85-86. No time frame is then specified,
however, for the Town Board to evaluate those findings, along with any
other information, and reach a conclusion about whether there may be a
violation of NYVRA. Then, if the Town Board determines that there may be

such a violation, a NYVRA proposal would have to be submitted to the
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Town Board within 10 days, R.86, and, within 30 days of receiving that
proposal, the Town Board would hold at least two public hearings on the
proposal. R.86.

Under this timeline, 70 days would be taken up to investigate the
claims, prepare and submit a NYVRA proposal, and conduct public
hearings. The “schedule” fails to account for any time necessary for the
Town Board to consider the results of the investigation and determine
whether there is a possible violation of NYVRA it also does not leave any
time or create any mechanism for the Town Board to modify a NYVRA
proposal based on issues raised by voters during the public hearings.
Deliberations on both the initial determination of whether there is a potential
NYVRA violation and modifications to the NYVRA proposal after the public
hearings would almost certainly require more than 20 days. If not, there
would surely be no time for additional public hearings on a modified
proposal.

Drawing districts, a potential remedy for NYVRA’s violations arising
from at-large election systems, would not just be unlikely under the Town’s
schedule, it would be impossible. When a political subdivision implements

a new or revised districting plan as a remedy under NYVRA, four public
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hearings are required, not two. See Election Law § 17-206(6). Before drawing
a districting plan, “the political subdivision shall hold at least two public
hearings over a period of no more than thirty days.” Id. § 17-206(6)(a). A
political subdivision must then publish at least one plan and “hold at least
two additional hearings over a period of no more than forty-five days, at
which the public shall be invited to provide input.” Id. § 17-206(6)(b). A draft
districting or redistricting plan “shall be published at least seven days before
consideration at a hearing.” Id. And, if the draft pian is revised following a
hearing, the revised version must be published and made available for the
public “at least seven days before being adopted.” Id. The March resolution
does not account for or allow any time to hold two meetings both before and
after drawing a districting pian. Therefore, the Town never would have been
able to implement a districting plan within 90 days if they first must conduct
the investigation called for in the March resolution.

Ultimately, the inherently unreasonable timeline set forth in the
Town’s NYVRA safe harbor resolution only establishes the Town’s intention
not to remedy NYVRA violations that are the subject of this lawsuit. The
conditional nature of the resolution, the absence of any specific remedial

measures, and a schedule that makes it impossible to adopt any remedy
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within the statutory time frame all evidence the Town’s intent not to comply
with NYVRA. This is not at all the scenario the Legislature contemplated
when it enacted the safe harbor provision of NYVRA. The purpose of the
safe harbor provision is to give a political subdivision time within which to
remedy the violation. It was not intended merely as an additional delay. A
90-day safe harbor here would have served NYVRA's purpose if the Town
had already conducted its investigation and committed to implementing a
remedy. But it is simply not feasible both to investigate and implement a
remedy in 90 days. The Town’s “schedule” is, therefore, insufficient to
invoke the safe harbor provisions of NYVRA.

Because the March resciiition does not satisfy any of the three

requirements of Election Law § 17-206(7)(b), the Supreme Court’s order

should be affirmed.
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CONCLUSION

For all these reasons, the Supreme Court’s order should be affirmed in

all respects.

ABRAMS FENSTERMAN, LLP
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*192 Contract

Commissions -- Insufficiency of conversation to make
bargain, Action
for commissions -- Plaintiff cannot recover where

either absolute or conditional --

negotiations were tentative and he never bourd himself
to perform -- Delivery of documents no consideration
for alleged unilateral contract where planatiff testified
they were delivered to defendant to fci'im an opinion of a
proposed loan

1. A conversation between the piamtiff and the president
of the defendant does not indicate any intention presently
to make a bargain either absolute or conditional, where, at
its opening, the plaintiff announced that he would not be
interested in talking to a foreign State with reference to a
proposed loan unless he was sure defendant was seriously
interested, whereupon the president asked him if he would
assist in securing the loan and plaintiff stated he had all the
necessary data with him and upon the president suggesting
that a telegram might be sent to the Governor of the foreign
State to see if plaintiff could negotiate the deal, asked as to
his compensation if the business was arranged, and, upon
being asked what he would want, stated a percentage of the
face value of the loan; to which the president responded
‘satisfactory,’ whereupon plaintiff turned over to the president
papers showing the resources of the foreign State, not of a
personal or confidential nature, but such as might be easily
procured elsewhere and which were of value only in enabling

a banker to form an impression that he might or might not be
interested in considering a loan.

2. Defendant having subsequently negotiated a loan to
the foreign State, plaintiff cannot recover in an action for
commissions, where it appears that, a few weeks after the
conversation, he wrote defendant stating that he assumed
it was not interested in the proposed loan and requesting
the return of his papers, with which request defendant
promptly complied, and where, upon cross-examination,
plaintiff admitted that the defendant's president had told him
it would inform him if it wished to go into the matter and
that he had stated he would not agree to negotiate the loan
until the defendant offered to take it. The negotiations were
wholly tentative and plaintiff never bound himself, even
conditionally, to negotiate with officers of the foreign State in
reference to the proposed loan.

*193 3. A contention that the delivery by plaintiff to the
defendant's president oi the documents, referred to in the
conversation between them, was the consideration given by
the former for the promise made by the latter, and that a

where piantiff, himself, testified they were delivered ‘to the
bank for an opinion of the loan.*

Cliapparelli v. Baker, Kellogg & Co., 226 App. Div. 866,
reversed.

APPEAL from a judgment of the Appellate Division of the
Supreme Court in the first judicial department, entered June
12, 1929, affirming a judgment in favor of plaintiff entered
upon a verdict.

Harold H. Corbin and Edward J. Bennett for appellant.

The minds of the parties never met upon any contract. There
was, at best, only a conditional offer of the plaintiff's services
in conducting negotiations which, owing to the failure of the
conditions, never became an actual offer and which was, in
any event, never accepted. (Pomeroy v. Newell, 117 App. Div.
800; Heller v. Pope, 250 N. Y. 132; Arliss v. Brenon Film
Corp.,230N.Y. 390; Petze v. Morse Dry Dock & Repair Co.,
125 App. Div. 267; Mandell v. Guardian Holding Co., Inc.,
200 App. Div. 767; Fowler v. Hoschke, 53 App. Div. 327;
Meltzer v. Flying Fan, Inc., 224 App. Div. 41; McVickar v.
Roche, 74 App. Div. 397.)

Samuel C. Steinhardt and Walter S. Newhouse for respondent.

KELLOGG, J.
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The plaintiff, Fernando Chiapparelli, was a member of an
Italian mission sent to the United States in the year 1915. He
represented the Italian government in this country from the
year 1915 to the year 1919 and was in charge of the financial
department of the mission. His official duties brought him
into contact with many important New York banking houses.
*194 In the year 1924 he was employed by the banking
house of F. J. Lisman & Company to procure for them the
financing of foreign loans. In the service of that company
he was sent to Austria in 1924, where he spent the months
of September and October. In Vienna he met a Dr. Rintelen,
who was the Governor of Styria, one of the nine provinces of
the Republic of Austria. Rintelen was interested in obtaining
a loan of five million dollars for his province. On his
suggestion, Chiapparelli visited Styria. At Graz, the capital of
Styria, he procured written data concerning the resources of
the province, and obtained from the provincial government
options for Lisman & Company to make to Styria a loan of
four million or five million dollars, and take over the bonds
of the province at a stated figure. On Chiapparelli's return
to New York, Lisman & Company determined not to take
on the loan. Chiapparelli left their service and attempted to
interest other banking houses in the loan to Styria. Mr. Owen,
of Hornblower, Miller & Garrison, general counsel for the
defendant herein, introduced Chiapparelli to two responsible
New York houses, but they proved not to be interested in the
matter. At this time the Styrian options had long since expired.
Nevertheless, Chiapparelli retained confidence in hi¢ ability
to reinstate himself with the government officerz of Styria
so that he might have the financing of the loan on favorable
terms. He says: ‘I could provide the business any time I could
find a banking house ready fo do it.* F-e told Mr. Owen that,
although the Styrian option had exvired, ‘He felt that his
relations with Governor Rintelen were such that he could get
it restored if he had a banking house actually prepared to
take the contract.* In July, 1925, Chiapparelli was introduced
to Mr. Bromley, the vice-president of the banking house of
Baker, Kellogg & Company, Inc., the defendant herein.
Baker, Kellogg & Company, Inc., had already become
interested in Styrian loans. At this time they had *195
under negotiation a loan of five million dollars to a Styrian
hydro-electric company, known as ‘Stewag,‘ to be guaranteed
by the Styrian government. That the various provinces of
the Republic of Austria were sadly in need of financing
was commonly known to New York bankers. On June
15th a meeting of bankers, including a representative of
the defendant, occurred, at which loans to the various
Austrian provinces, including Styria, were discussed. It was
recommended at the meeting that all loans to the separate

provinces be held in abeyance, pending an arrangement
whereby a joint loan to all the provinces might be negotiated.
A representative of Baker, Kellogg & Company had already
visited Styria where he had discussed with Governor Rintelen,
not only the loan to Stewag, but to the province of Styria itself.
On June 21, 1925, Bromley called upon Chiapparelli to
see if he could be of assistance to the defendant in
procuring, through his influence with Governor Rintelen,
a governmental guaranty of the proposed Stewag loan.
Chiapparelli told him that this would be impossible until a
loan to the province of Styria itself had been arranged. Of this
fact the defendant was already cognizant. Chiapparelli then
attempted to interest Bromley in the provincial loan itself.
Bromley said that the matter might prove interesting and
asked Chiapparelli to bring his data to the office and talk with
Mr. Luitweiler, the president of the defendant.

On the 25th day of June Chiapparelli and Luitweiler met in
the latter's office. The cpening words of their conversation
are significant. Chiapparelli spoke to Luitweiler as follows:
‘I would not be interested in telling to the Government of
Styria about this provincial loan unless I was sure that his
[Luitweiles's] house was seriously interested. Luitweiller
then spoke as follows: ‘He asked me if I could assist him in
scouring this loan and support his desire for this loan with
the Governor *196 Rintelen.® Chiapparelli told Luitweiler
that he had with him all the data, which he had collected for
Lisman & Company, to start the foundation of the business
and to find out whether the business would be possible or not.
Luitweiler said that ‘it would be interesting to send a telegram
to the Governor Rintelen; that he would see if I could go
there and negotiate for them the deal, if they would decide to
do it.* Chiapparelli said: “What would be my compensation
if the business will be arranged?‘ Luitweiler said: ‘How
much would you want?‘ Chiapparelli replied that he would
be satisfied if he had ‘one per cent commission on the face
value of the loan when it was completed.® To this Luitweiler
answered, ‘Satisfactory.* Chiapparelli said he would turn over
all the papers, in reference to the loan, which he had gathered
for Lisman & Company, and, taking them from his brief case,
handed them to Luitweiler.

After the conversation had with Luitweiler, the defendant
delayed for nearly a month to notify Chiapparelli whether it
was or was not interested in the Styrian loan. Chiapparelli,
growing impatient at the delay, on July 22d, 1925, wrote the
defendant as follows: ‘Gentlemen: I assume that you are not
interested in the loans for the Province of Styria, which was
the object of several conferences between your good selves
and me the early part of June. As I am leaving for Europe
next Saturday, kindly return to me the official papers and data
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pertaining to the above mentioned loan, which were left in
your office at the request of Mr. J. C. Luitweiler. To avoid
delay, I will appreciate it if you will address the papers to me,
and deliver same to Mr. Owen's office.© Complying with the
request thus made, the defendant at once returned the papers
to Chiapparelli which he had left with Luitweiler.

In January or February, 1926, the defendant negotiated a loan
of five million dollars to the Province of Styria. The plaintiff
claimed that he was entitled, under the *197 terms of an
agreement alleged to have been made with the defendant on
June 25, 1925, to a commission of one per cent upon the
amount loaned, or $50,000. A verdict in his favor for that
amount, with $9,000 added for interest, was returned by a
jury, and a judgment therefor, entered upon the verdict, has
been affirmed by the Appellate Division.

A familiar rule of law has been expressed by Professor
Williston in the following terms: ‘Since an offer must be a
promise a mere expression of intention or general willingness
to do something on the happening of a particular event or
in return for something to be received does not amount
to an offer. (Williston on Contracts, § 26.) It is, also,
said by Professor Williston: ‘Frequently negotiations for a
contract are begun between parties by general expressions
of willingness to enter into a bargain upon stated terms and
yet the natural construction of the words and conduct of the
parties is rather that they are inviting offers, or suggesting
the terms of a possible future bargain than making positive
offers.” (§ 27.)

We think that neither Chiapparelli nor Luitweiler, in the
conversation of June 25, 1925, indicated by their words
any intention presently to make a bargain either absolute or
conditional. Chiapparelli opened the conversation by stating
that he would not be interested in talking to the Governor of
Styria about the loan unless he was sure that Baker, Kellogg
& Company, Inc., represented by Luitweiler, ‘was seriously
interested.‘ Luitweiler said that ‘he would see if* Chiapparelli
‘could go there and negotiate for them the deal, if they would
decide to do it.° On cross-examination Chiapparelli said of
this conversation: ‘I told Mr. Luitweiler that I had all the
papers completed to give him the possibility of starting the
loan, and decide to do it or not.° Again, when asked, ‘As a
matter of fact, Captain, you were told by Mr. Luitweiler, that
if they considered *198 the subject sufficiently interesting
to go into it, that they would let you know,* he answered,
“Yes.© Luitweiler says of the conversation with Chiapparelli:
‘I asked him at that time whether he desired to take up
such matter again. He said: * No, I do not, until such time
as a banking house makes a firm offer for the business.'
I should explain by that that the banking house says in

advance: 'We will take this loan.' And he said: 'If you, Baker,
Kellogg & Company, will say: "Yes, we will take this loan,'
then I will agree to negotiate it for you.® That Chiapparelli
made these statements to Luitweiler is not denied by him.
Neither are the statements inconsistent with the testimony
of Chiapparelli in reference to the conversation. We think it
entirely clear that the negotiations did not pass the invitation
stage; that they were wholly tentative; that Chiapparelli never
bound himself, even conditionally, to carry on negotiations
for a loan with the officers of the Styrian government; that
he reserved the right to make a decision until he could
sense, from future expressions made by Baker, Kellogg &
Company, Inc., how deep an interest in the proposed loan was
taken by it; that Luitweiler never obligated his company to
employ Chiapparelli either absolutely or conditionally; that
the matter of the employment of Chiapparelli, as well as the
assumption of the Styrian loan, was reserved by him for future
consideration by his company.

If we assume, however, that Luitweiler, acting for the
defendant, prosised a commission to Chiapparelli, on
condition that the defendant determined to take on the Styrian
loan, even then we cannot perceive that the promise ever
emerged from the offer stage to become and remain a binding
otiigation.

1t is suggested that the delivery by Chiapparelli to Luitweiler
of the documents, referred to in the conversation between
them, was the consideration given by the former for the
promise made by the latter, and that *199 a unilateral
contract was thereby formed. The papers delivered consisted
of the options granted by the Province of Styria to Lisman &
Company, which had expired; various documents containing
statistics as to the natural resources of the province, all of
which were procurable for the asking at the governmental
offices of Styria; a copy of a resolution of the provincial
government refusing to guarantee a loan to Stewag; a copy
of a letter from Governor Rintelen inviting Chiapparelli to
GRAZ to discuss the foreign loan; and a tourists' guide to
Styria showing many picturesque scenes. No information
of a personal or confidential nature was contained in the
documents. Nothing was shown which might not have been,
upon request, made known to the entire world. The documents
had value, therefore, not for the purpose of effectuating a
loan to Styria, but only for the purpose of enabling a banker,
to whom they might be exhibited, promptly to form an
impression that he might or might not become interested in
giving consideration to the loan. Chiapparelli himself says
this. He was asked: ‘You feared that they might use them to
close this loan themselves?‘ He answered, ‘Oh, no.® Again,
he was asked: “You didn't?* He answered: ‘No; these papers
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would not answer to close the deal. Those papers were given
to the bank for an opinion of the loan. They had gotten the
opinion already.© In view of the nature of the papers and
the purpose of their delivery to Luitweiler, as expressed by
Chiapparelli himself, the suggestion made that their delivery
to Luitweiler for the defendant constituted a consideration for
the promise said to have been made, seems entirely vain, and
may not be accepted.

We think it clear from the proof that, assuming a present
promise was in fact made by the defendant, that promise was
offered in exchange either for (1) services to be performed
by Chiapparelli in negotiating the loan, or (2) for his
contemporaneous promise to perform such services. Thus
Chiapparelli stated, as we have noted, *200 that Luitweiler
asked him if he ‘could assist him in securing this loan;* ‘he
would see if I could go there and negotiate for them the deal.
In answer to the question, ‘And what is it that you say you
were to do?‘ Chiapparelli said, ‘Help them in negotiating
this loan in Austria, if they were going to send me there,
and get in touch immediately with the Governor of Styria in
order to smooth over the difficulties, whatever they were, if
there were any at that time.‘ Again, he said that the defendant
was to ‘use me as negotiator, if they were going ahead and
close the deal. Once more, he said that Luitweiler stated
that he would ‘Possibly send me there to negotiate for the
firm.* Granted that the consideration for the alleged promise
to be furnished by Chiapparelli was either the one or the
other of the two alternatives stated, it is self-evidert that the
consideration, named in the first alternative, never gave rise to
a binding promise on the part of the defendant. Chiapparelli, it
is conceded, performed no services whatsgever in negotiating
the Styrian loan for the defendant. Consequently, no act
was done by him in exchange for tue alleged promise, and,
therefore, no unilateral contract ever arose. It remains to be
considered whether a promise by Chiapparelli to perform
the services, the second alternative mentioned, constituted a
consideration which made binding the alleged promise of the
defendant.

Where a promisor retains an unlimited right to decide later
the nature or extent of his performance, the promise is too
indefinite for legal enforcement. The unlimited choice in
effect destroys the promise and makes it merely illusory.
(Williston on Contracts, § 43.) ‘If definite enough to be
interpreted plainly, but giving the promisor an unlimited
option, such a promise may be assented to by the parties but
will not serve as consideration for a counter promise.* (Id.)
We may pass the question whether the alleged promise
of the defendant to pay for Chiapparelli's services, made

on the express condition *201 that the defendant might
subsequently decide to take on the Styrian loan, involved an
unlimited option to become bound to Chiapparelli, or not to
become bound, as the promisor might choose, and, therefore,
was illusory. Doubtless, if the promise was not withdrawn,
and the event occurred, viz., the making of a determination
favorable to the loan, the continuing offers of the parties
might have ripened into enforcible obligations. However, it
may be doubted whether, pending the decision to be made,
Chiapparelli's promise to perform the services ever became
a binding obligation. The only consideration therefor would
have been the defendant's promise to employ Chiapparelli,
in case the defendant chose to negotiate for the loan. This
was an event, the happening of which was entirely at the
defendant's command. In effect, the defendant had said to
Chiapparelli, ‘I will use your services, and make payments
therefor if I choose to use and pay for them.* Assuming that
such was the character of the defendant's promise, then the
promise of Chiapparelli, being unsupported by a valuable
consideration, was a mere offer revocable at will. In any
event, it was clearly an implied term of the agreement, if one
there waz, that the defendant should render its decision within
a reasonable time. If it was not so rendered, Chiapparelli
was entitled to withdraw from the bargain made. Chiapparelli
waited for thirty days. He then wrote the defendant, as we
have noted, that he assumed that the defendant was not
interested in the Styrian loan, and demanded that it return to
him the documents which he had delivered to Luitweiler. The
letter manifested an election on Chiapparelli's part to declare
that, owing to the unreasonable delay of the defendant, he
withdrew his offer to perform the services. The defendant
acquiesced in the election and withdrawal by returning the
papers to Chiapparelli as requested. Certainly, if Chiapparelli
was no longer bound to the defendant by his promise, as we
think must be clear, *202 the defendant was no longer bound
to Chiapparelli by its promise. Indeed, if ever there had been
a contract, it had thus been abrogated by the acts of both the
parties thereto.

For all these reasons we think that the plaintiff failed to
establish a cause of action in contract against the defendant.
The judgments should be reversed and the complaint
dismissed, with costs in all courts.

CARDOQOZO, Ch. J., POUND, CRANE, LEHMAN, O'BRIEN
and HUBBS, JJ., concur.
Judgments reversed, etc.

Copr. (C) 2024, Secretary of State, State of New York
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HEADNOTES

Trademarks, Trade Names and Unfair Competition
Violation of Fair-Trade Agreement

General Business Law (§ 369-b), declaring that willfully and
knowingly advertising, offering for sale or selling commadity
at less than *141 prices in fair-trade agreement js unfair
competition, is not violated where merchandise s¢ sold was
acquired without knowledge that it was subject to fair-trade
agreement.

(1) Plaintiff entered into a fair-trade agreement with a New
York City department store retailer, other than defendant,
providing for minimum prices for the sale in New York
State at retail of some of its varieties of men's shirts.
More than two years after the execution of the fair-trade
agreement, defendant purchased approximately 147 dozen
of men's shirts manufactured by plaintiff, of the varieties
covered by plaintiff's fair-trade agreement, and put them on
sale and advertised them at prices less than the minimum
price stipulated in plaintiff's agreement. The trial court found
that, at the time of its purchase of the shirts, defendant did
not know that they were subject to a fair-trade agreement.
It had such knowledge when it sold them. Section 369-b of
the General Business Law provides: ”Wilfully and knowingly
advertising, offering for sale or selling any commodity at less
than the price stipulated in any contract entered into pursuant
to the provision of section three hundred sixty-nine-a, whether
the person so advertising, offering for sale or selling is or

is not a party to such contract, is unfair competition and is
actionable at the suit of any person damaged thereby.* The
Referee improperly ruled that defendant could sell the shirts
in question at any price if plaintiff refused to buy them back
at the cost to defendant. If in fact the law is violated by the
sale of fair-traded merchandise, with knowledge at the time
of sale that it is so price-fixed, such a decision would frustrate
the statutory purpose.

(2) The statute is not violated where defendant acquired the
merchandise without knowledge that it was subject to a fair-
trade agreement although it had such knowledge at the time
the goods were offered for sale. Section 369-b does not
prohibit the mere advertising, offering for sale or selling of
a commodity at less than the price stipulated in a fair-trade
agreement. It is the doing of these things knowingly and
willfully which is declared to be unfair competition.

(3) It must be presumed that the Legislature intended no
unjust or unreascnable result in the enactment of a statute.
Moreover, the statute must be construed, if possible, not only
to avoid the conclusion that it is unconstitutional, but also to
avoia grave doubts that it may be so. To construe the statute
other than to require knowledge at the time of purchase by
persons not parties to the contract would cast doubt on the
constitutionality of the statute.

(4) The shirts have been disposed of and the questions have
become abstract. Nevertheless, the questions are important
and are likely to arise with frequency and should be decided
by the courts. Defendant's motion to dismiss the appeal is
denied.

SUMMARY

Appeals from a judgment of the Supreme Court, entered
May 9, 1957 in Kings County, upon a decision of a Special
Referee (Meier Steinbrink, Spec. Ref.), enjoining defendant
from advertising, offering for sale or selling at retail in New
York State certain articles of clothing or wearing apparel
manufactured by plaintiff at less than the price stipulated
in plaintiff's fair-trade contract, with the exception that
defendant may offer to sell to plaintiff the balance of stock
on hand at the cost to it, and, in the event of plaintiff's failure
to purchase said balance on hand, defendant could dispose
thereof at any price obtainable without reference to the fair-
trade agreement. *142
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OPINION OF THE COURT
Nolan, P. J.

We are required on this appeal to determine whether or not the
provisions of article XXIV-A of the General Business Law
(Fair Trade Law) were properly invoked against respondent-
appellant (hereinafter referred to as defendant) under the
circumstances disclosed by the record before us and, if so,
whether it was proper to grant a conditional injunction against
defendant, restraining it from selling articles of merchandise
at less than their fair-trade prices.

Cluett, Peabody & Co., Inc. (hereinafter referred to as
plaintiff), sued defendant to enjoin discount sales and
advertising in violation of a fair-trade contract covering men's
shirts manufactured by plaintiff, and bearing its registered
trade-mark. After trial, an injunction was granted enjoining
defendant from selling such merchandise below the prices
fixed therefor in plaintiff's fair-trade contract “except that as
to the said shirts* * * defendant may offer to sell to plaintiff
the balance of the stock now on hand at the cost toit™ * * and
in the event of the failure of plaintiff, within ter. days from
date hereof, to purchase said balance on hand, then defendant
may dispose thereof at any price obtainabi=; without reference
to the fair trade agreement.* Plaintiff 2ppeals from the quoted
portion of the judgment; defendant appeals from the entire
judgment. Defendant has also moved to dismiss plaintiff's
appeal on the ground that it is academic.

There is little dispute as to the facts, with one exception,
and they are succinctly stated in the Referee's decision. On
January 28, 1955 plaintiff entered into a fair-trade agreement
with a New York City department store retailer (other than
defendant) providing for minimum prices for the sale in New
York State at retail of some but not all of its varieties of
men's shirts. Notice of the establishment of a fair-trade price-
maintenance agreement was given by plaintiff to its many
New York State customers and a general press release dated
July 27, 1956 seems to have resulted in three short news items
published about August 1, 1956 to the effect that plaintiff,
starting August 1, would fair trade certain of its varieties of
shirts.

Defendant owns and operates three large cash-and-carry
department stores. On March 13, 1957 it purchased from
an exporter, Colamerica Company, approximately 200
dozen men's shirts manufactured by plaintiff of which
approximately 147 *143 dozen were of the varieties covered
by plaintiff's fair-trade agreement. The shirts were delivered
to defendant on March 15. They were put on sale and
prominently featured in defendant's advertisements on April
5 and 12, at prices considerably less than the minimum
prices stipulated in plaintiff's agreement. When the matter was
brought to plaintiff's attention, it promptly notified defendant
by registered mail that certain of its shirts were subject to
a fair-trade contract with minimum resale prices specified.
Defendant continued to advertise and sell the shirts, including
those price-fixed, at prices below the specified minimums,
and this action followed

The disputed issue of fact, above referred to, was whether or
not, at the time of its purchase of the shirts, defendant knew
that they were subject to a fair-trade agreement. Defendant
asserted that it had no such knowledge, its president,
Shulinzn, and its men's wear buyer, Baruchin, who negotiated
the purchase, testifying to that effect. Plaintiff offered no
proof of direct knowledge on the part of defendant, but claims
that defendant must have known of the fair-trade agreement.
That contention may be disposed of summarily. The trial court
found to the contrary and that finding is supported by the
evidence. For the purposes of this appeal, it must be held
that defendant had no knowledge, actual or constructive, of
the fairtrade agreement at the time it purchased the shirts in
question in March, 1957. Concededly, it had such knowledge
when it sold them.

It is plaintiff's contention that it met every requirement of
the statute for full and effective injunctive relief, and that the
conditions and limitations imposed by the Referee, respecting
the return of the merchandise or its sale below the fair-trade
price, were erroneous and effected a complete frustration of
the statutory purpose. Defendant contends that no injunctive
relief whatever was warranted, and that in any event plaintiff's
appeal should be dismissed as academic since the goods
which are the subject of plaintiff's appeal have been disposed
of.

Defendant states without contradiction that the shirts were
tendered to plaintiff as required by the judgment, that the
tender was refused, and that the shirts were then sold at
reduced prices to expedite their removal from stock. At
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present, defendant has none of such shirts in stock and sells
none.

It is of course the general rule that the court will not decide
questions which have become abstract because of a change
in circumstances affecting the case after the decision below.
(Matter of Adirondack League Club v. Black Riv. Regulating
Dist., 301 N. Y. 219, 222.) However, an exception is made
where *144 questions of importance are presented, which
are likely to arise with frequency. (Matter of Lyon Co. v.
Morris,261 N. Y. 497,499; Matter of Glenram Wine & Liquor
Corp. v. O'Connell, 295 N. Y. 336, 340; Matter of Rosenbluth
v. Finkelstein, 300 N. Y. 402, 404.) In our opinion, this is such
a case. The primary question presented is whether or not the
Fair Trade Law may be successfully invoked against one who
has established that he purchased merchandise in ignorance
of the fact that it was subject to resale price restrictions under
a fair-trade agreement to which he was not a party. Plaintiff
urges that lack of knowledge at the time of purchase is
immaterial if there was such knowledge at the time of offering
for sale, while defendant contends that lack of knowledge
at the time of purchase is a complete defense. There is also
presented, if the Fair Trade Law may be enforced against
such a purchaser, the question whether the goods may be sold
at any price if the manufacturer who seeks to enforce his
statutory rights refuses to buy them back. Neither questicn
appears to have been decided by any appellate court in this
State, although the former was presented in Oneida v. Macher
Watch Co. (254 App. Div. 859). Under the circumstances, we
believe that we should deny defendant's motica to dismiss the
appeal (see Cluett, Peabody & Co. v. J. W Mays, Inc., 5 A D
2d 770, decided herewith) and should pass upon the merits.

The determination of the appeals by both parties depends
upon whether plaintiff established a cause of action under
section 369-b of the General Business Law, which provides:
”Wilfully and knowingly advertising, offering for sale or
selling any commodity at less than the price stipulated in
any contract entered into pursuant to the provision of section
three hundred sixty-nine-a, whether the person so advertising,
offering for sale or selling is or is not a party to such
contract, is unfair competition and is actionable at the suit
of any person damaged thereby.” If such a right of action
was established there is no authority for the learned Referee's
ruling that defendant could sell the shirts in question at any
price, if plaintiff refused their return. As plaintiff argues, and
defendant apparently concedes, the “closing-out “ exception
contained in the statute (General Business Law, §369-a, subd.
2, par. [a]), is inapplicable (cf. Remington Arms v. Harris

Berger, Inc., 208 Misc. 561), although defendant asserts that
the determination was proper, to achieve substantial justice
between the parties. We do not agree that justice requires
such a result. If in fact the law is violated by the sale of
fair-traded merchandise, with knowledge at the time of sale
that it is so price-fixed, regardless *145 of whether there
was such knowledge at the time of acquisition, the decision
under review frustrates the statutory purpose. It would permit
any retailer, under similar circumstances, to sell below the
minimum fair-trade price, if the manufacturer refused to
repurchase the goods at the retailer's cost. In effect, the
manufacturer could only maintain its prices by repurchasing
from a retailer the goods which were to be sold in violation
of the fair-trade contract. The statute contemplates no such
obligation on the part of the manufacturer, and in our opinion
there is no warrant for imposing such a duty upon it. (Cf.
Bridgeport Brass Co. v. Modell's Sporting Goods Co., 8 Misc
2d 714.)

If knowledge ac the time of sale, as distinguished from
knowledge «t 'the time of acquisition, is sufficient to show
that there was a knowing and willful violation of the statute,
plain:iff should be entitled to full and unconditional relief. We
are tnerefore of the opinion that the determinative question in
‘he case is whether a violation of the statute is shown where
the defendant acquired merchandise without knowledge that
it was subject to a fair-trade agreement, although such
knowledge was present at the time the goods were offered for
sale. In our opinion that question should be answered in the
negative.

It has been stated that ”Plaintiff's cause of action depends
upon defendant's knowledge of the existence of the resale
price maintenance system and of the price stipulated by the
trademark owner. By the almost unanimous interpretation of
the Fair Trade Acts in state and federal courts, the defendant
must have had this knowledge at the time he acquired the
goods* (1 Callmann on Unfair Competition and Trade-Marks
[2d ed.], p. 489). (Emphasis supplied.) And it has been held,
with respect to identical provisions of our original Fair Trade
Law (L. 1935, ch. 976), that ’The entire theory of the statute is
that it applies only to merchandise acquired after knowledge.
Were it otherwise, the statute would permit price fixing by
fiat, and it is due to the fact that this is not the tenor of the
statute that it is constitutional.” (Seagram-Distillers Corp.
v. Seyopp Corp., 8 Misc 2d 778.) Similar views have been
expressed by our own courts, and those of other jurisdictions.
(See Oneida v. Macher Watch Co., N. Y. L. J., April 8, 1938,
p. 1706, col. 3, affd. 254 App. Div. 859, supra.; Frankfort
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Distilleries v. Stockman, N. Y. L. J., March 29, 1941, p. 1411,
col. 5; Shryock v. Association of United Fraternal Buyers,
135 Pa. Superior Ct. 428; Lionel Corp. v. Grayson-Robinson
Stores, 15 N. J. 191; James Heddon's Sons v. Callender, 29 F.
Supp. 579.) A contrary view has been expressed in Wisconsin
(see Calvert's Distillers *146 Corp. v. Goldman, 255 Wis.
69). We are in accord with the views expressed in our own
State in the cases heretofore cited.

Section 369-a of the General Business Law declares that
a contract shall be legal, which provides that a buyer of a
commodity bearing the label, trade-mark, brand or name of
the owner or producer, may not resell it except at the price
stipulated by the vendor. To this extent section 369-a has made
no change in the common law, as declared in this State in
respect of commodities in intrastate commerce. No statute
was required to effect that result. (Port Chester Wine & Liq.
Shop v. Miller Bros., 253 App. Div. 188; Marsich v. Eastman
Kodak Co., 244 App. Div. 295, affd. 269 N. Y. 621; Bourjois
Sales Corp. v. Dorfman, 273 N. Y. 167, 170-171.) Section
369-b, however, goes much further. It creates a new cause of
action by which the restrictive provisions of such contracts
may be enforced against those who are not parties to the
fair-trade agreements. We believe that the provisions of this
section should be strictly construed, but, of course, they must
receive a construction consistent with their purpose to protect
the good will of the owner or producer from injury when
his trade-mark or name is employed in the sale of goods.
There are, however, limits beyond which the Legis!ature may
not go to effect that purpose. However impostait the object
of the statute may appear to be, it is subicct nevertheless to
constitutional requirements.

Section 369-b does not prohibit the mere advertising, offering
for sale or selling of a commodity at less than the price
stipulated in a fair-trade agreement. It is the doing of these
things knowingly and willfully which is declared to be unfair
competition. We do not believe that this language is so
clear that it allows no room for construction, or that it may
receive the liberal interpretation contended for by plaintiff.
It is not necessary for the purposes of this appeal to discuss
the standard which has often been employed in testing the
constitutional validity of price-fixing legislation, i.e., that in
the absence of an emergency such validity is dependent on
whether or not the particular business involved is "affected
with a public interest™ (cf. Olsen v. Nebraska, 313 U.S. 236;
Darweger v. Staats, 267 N. Y. 290, 308; Doubleday, Doran &
Co. v. Macy & Co., 269 N. Y. 272, 281). We accept, for our
purposes, the rule stated in Nebbia v. New York (291 U.S. 502,

537) that, so far as due process is concerned and in the absence
of other constitutional restriction, the Legislature is free to
adopt whatever economic policy may reasonably be deemed
to promote public welfare, and to enforce that policy by
legislation adapted *147 to its purpose. It may be conceded
also that the protection of the good will of the producer of
identified goods, created or enlarged by trade-marks, labels or
brands, from injury through unfair competition is a legitimate
legislative purpose and that price restriction, adopted as an
appropriate means to that end and not as an end in itself,
is constitutionally permissible. (Cf. Old Dearborn Distr. Co.
v. Seagram-Distillers Corp., 299 U.S. 183.) We are not
concerned with the wisdom of the policy, or the adequacy or
appropriateness of the law enacted to forward it (Nebbia v.
New York, supra.; Olsen v. Nebraska, supra.). The legislative
power is, nevertheless, not unlimited. Due process is satisfied
only if the law passed has a reasonable relation to a proper
legislative purpose ard i3 neither arbitrary nor discriminatory
(Nebbia v. New York, supra.; Defiance Milk Prods. Co. v.
Du Mond, 309 N. Y. 537, 541). Although legislative price-
fixing powers are constitutionally limited, there is in this
State no such limitation upon the fixing of resale prices,
under legislative leave, by contract between the parties. It
dees not follow, however, that price restrictions contained in
such a contract may be enforced by legislative fiat against
one who not only never gave his assent thereto, but who
purchased identified goods in complete ignorance of such
restrictions. The question presented here is quite different
from that which was decided by the United States Supreme
Court in Old Dearborn Distr. Co. v. Seagram-Distillers Corp.
(supra.), in which the constitutionality of an Illinois Fair Trade
Act similar to our own statute was sustained, and in which it
was said (pp. 193-194):

“It is first to be observed that § 2 reaches not the mere
advertising, offering for sale or selling at less than the
stipulated price, but the doing of any of these things wilfully
and knowingly. We are not called upon to determine the
case of one who has made his purchase in ignorance of
the contractual restriction upon the selling price, but of
a purchaser who has had definite information respecting
such contractual restriction and who, with such knowledge,
nevertheless proceeds wilfully to resell in disregard of it.

“Appellants here acquired the commodity in question with
full knowledge of the then-existing restriction in respect of
price which the producer and wholesale dealer had imposed,
and, of course, with presumptive if not actual knowledge
of the law which authorized the restriction. Appellants were
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not obliged to buy; and their voluntary acquisition of the
property with such knowledge carried with it, upon every
principle of fair dealing, assent to the protective restriction,
with consequent *148 liability under § 2 of the law by which
such acquisition was conditioned.

“Here, the restriction, already imposed with the knowledge
of appellants, ran with the acquisition and conditioned
it.” (Emphasis in original.)

No principle of fair dealing requires a similar determination
in the instant case. As against a retailer who has accepted
goods with a notice of minimum resale prices and with actual
or presumptive knowledge of the law which authorized the
restriction, it may well be argued that he has entered into at
least an implied contract to maintain the prices stipulated,
or in any event, that he is in no position to complain that
a price-fixing statute is unreasonable or arbitrary insofar as
it enforces against him only those restrictions on resales to
which he has voluntarily subjected himself. When it is sought
however to enforce such contractual restrictions against those
who are not parties to the contract and who have not assented
to the scheme or subjected themselves thereto by acquisition
of commodities with notice of restriction on their resale, the
situation is entirely different, and the reasons which justify
legislative compulsion against those who acquire identified
commodities with notice have no application. The latter case
does not involve the enforcement against a purchaser of
property of a definite obligation assumed as acondition
of his purchase. Moreover, the restrictions sought to be
enforced without his assent would be formulated, not by the
Legislature, but by private persons, not tound by any official
duty and uncontrolled by any standard or rule prescribed by
legislative action. The constitutional validity of a law is to
be tested, not by what has been done under it, but by what
may, by its authority, be done (Stuart v. Palmer, 74 N. Y. 183,
188; People ex rel. Beck v. Graves, 280 N. Y. 405, 410). It
seems obvious that price restrictions imposed under authority
so delegated may be so arbitrary as to have no reasonable
relation to the legislative purpose, and that their enforcement
by law would be repugnant to the due process clauses of
the Federal Constitution (U. S. Const., 14th Amdt., § 1) and
those of our own Constitution (N. Y. Const., art. [, §6) which
guarantee due process and which vest the legislative power of
the State in the Senate and the Assembly (N. Y. Const., art. III,
§1; Darweger v. Staats, 267 N. Y. 290, supra.; cf. Matter of
Concordia Collegiate Inst. v. Miller, 301 N. Y. 189; Eubank
v. City of Richmond, 226 U.S. 137; Carter v. Carter Coal Co.,
298 U.S. 238, 311). *149

We do not read this statute as attempting to go that
far. We do not ascribe to the Legislature an intention to
delegate its functions, to deny due process, or to impose
an unreasonable or unjust burden on those who purchase
identified commodities in good faith, without notice of resale
restrictions, and who might have exercised a choice not to
buy, if placed on notice thereof.

It is always presumed in regard to a statute that no unjust or
unreasonable result was intended by the Legislature and, if a
particular application of a statute in accordance with its literal
sense will produce or occasion injustice, another and more
reasonable interpretation should be sought (Matter of Meyer,
209 N. Y. 386; Matter of United Parcel Service v. Joseph, 272
App. Div. 194). Consequences cannot alter statutes, but may
help to fix their meaning (Matter of Rouss, 221 N. Y. 81, 91).
Moreover, it is our duty to construe the statute, if possible, not
only so as to avoid the conclusion that it is unconstitutional,
but also so as t¢ avoid grave doubts on that score (People v.
Barber, 280°N.'Y. 378, 385; Tauza v. Susquehanna Coal Co.,
220 N. Y. 259, 267).

W= conclude, under the circumstances here disclosed, that
the advertising and sale of the shirts in question, without
knowledge of the resale restrictions contained in plaintiff's
fair-trade agreement, did not amount to unfair competition
within the meaning of the statute, and that defendant
established a complete defense to the cause of action asserted
in the complaint.

We do not consider Bourjois Sales Corp. v. Dorfinan (273
N. Y. 167, supra.) authority to the contrary. The appeal in
that case involved the sufficiency of a complaint, which
was stated to be “in no way different” from that before
the Supreme Court in Old Dearborn Distr. Co. v. Seagram-
Distillers Corp. (299 U.S. 183, supra.). A similar question
was presented in National Distillers Prods. Corp. v. Seyopp
Corp. (253 App. Div. 793) and on reargument in Seagram-
Distillers Corp. v. Seyopp Corp. (8 Misc 2d 778, supra.).
We find no conflict between the holding in the latter cases
that complaints were sufficient, although they did not allege
knowledge of fair-trade restrictions at the time of purchase
of identified commodities, and our determination that lack
of such knowledge may be established as a defense. Neither
have we overlooked the conclusion reached in Old Dearborn
Distr. Co. v. Seagram-Distillers Corp. (supra.) that a provision
of the Illinois Fair Trade Act similar to section 369-b of
our own statute did not involve, as against the appellants in
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that case, an unlawful delegation of legislative power. That
conclusion was based on the premise heretofore stated that
the *150 appellants had acquired identified commodities
with knowledge of the restrictions imposed by fair-trade
agreements, and that such restrictions already imposed with
their knowledge ran with the acquisition and conditioned
it. Moreover, it did not purport to decide any question of
statutory validity under a State Constitution.

The judgment should be reversed on the law, with costs, and
the complaint should be dismissed, with costs. The findings
of fact should be affirmed.

Murphy, J.

(Dissenting).

All that is required under section 369-b of the General
Business Law to justify an injunction is that defendant did
willfully and knowingly (1) advertise, (2) offer for sale, or
(3) sell, any commodity at less than the price stipulated
in any contract entered into pursuant to section 369-a. It
is undisputed that defendant knew that the commodity was
price-fixed at the time that defendant sold it. Defendant is,
therefore, subject to restraint under the second and third
clauses of the statute. There is nothing in the statute which
justifies withholding the remedy because the defendait did
not know that the commodity had been fair-traded s of the
time the defendant acquired it.

In Seagram-Distillers Corp. v. Seyopp Cory. (8 Misc 2d 778)
Mr. Justice Steuer in 1938 at the New York County Special
Term cited Old Dearborn Distr. Co. v. Seagram-Distillers
Corp. (299 U.S. 183) as authority that a “Plaintiff acquires
rights only where merchandise is sold which has been
acquired after notice.” That question was expressly left open
in the Old Dearborn case (supra., p. 193). Subsequently, Mr.
Justice Steuer granted reargument and on reargument granted
a temporary injunction. On the basis of the dubious authority
of the Seagram-Distillers case (supra.) it has been held
that an injunction was warranted only where the purchaser
had knowledge at the time of acquisition (James Heddon's
Sons v. Callender, 29 F. Supp. 579; Frankfort Distilleries v.
Stockman,N.Y.L.J.,March 29, 1941, p. 1411, col. 5, Hooley,
J., at the Kings County Special Term). It was also invoked in
Oneida v. Macher Watch Co. (N. Y. L. J., April 8, 1938, p.
1706, col. 3, affd. 254 App. Div. 859), but that affirmance may
have been predicated on the ground that denial of a temporary
injunction was discretionary. The same result was approved in

a casual dictum in Lionel Corp. v. Grayson-Robinson Stores
(15N.J. 191).

The foregoing is all of the authority in support of the theory
that an injunction will not lie where the merchandise was
acquired without knowledge. Shryock v. Association of United
*151 Fraternal Buyers (135 Pa. Superior Ct. 428), cited by
the majority, is inapplicable because there an injunction was
denied where the defendant had no knowledge of the contract
as of the time it sold the commodity.

To the contrary, it was pointed out in Calvert Distillers Corp.
v. Goldman (255 Wis. 69) and in Barron Motor v. May's Drug
Stores (227 Towa 1344, 1346) that there was no provision
in the pertinent fair trade act which rendered it inapplicable
because the purchase had been made prior to receiving notice.

The soundness of the legislative omission to make knowledge
at the time of acquisition a prerequisite for issuance of an
injunction is fliustrated by the facts under consideration.
Plaintiff haa entered into the fair-trade contract on January
28, 1955, had sent notices to each of its 400 customers in
the metropolitan area and a press release to 17 newspapers
and magazines in that area, as well as a notice to the trade
generally. If, despite such notice, a defendant, as here, can
successfully claim lack of knowledge that the commodity
was price-fixed, then the efficacy of the statute is seriously
curtailed.

The courts cannot read into a plainly worded statute
a provision which would be helpful in establishing
constitutionality. That would be judicial legislation (Meltzer
v. Koenigsberg, 302 N. Y. 523; People ex rel. Doctors Hosp.
v. Sexton, 267 App. Div. 736, 740, affd. 295 N. Y. 553).

The judgment should be modified by striking from the
decretal paragraph thereof everything beginning with the
word “except” and ending with the word “agreement”, and as
so modified the judgment should be affirmed.

Wenzel and Beldock, JJ., concur with Nolan, P. J.; Murphy,
J., dissents and votes to modify the judgment by striking from
the decretal paragraph thereof everything beginning with the
word “except” and ending with the word “agreement”, and to
affirm the judgment as so modified, in opinion. Kleinfeld, J.,
not voting.

Judgment reversed on the law, with costs, and complaint
dismissed, with costs. The findings of fact are affirmed.
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SUMMARY

Proceeding, pursuant to NY Constitution, article VI, § 3 (b)
(9) and Rules of the Court of Appeals (22 NYCRR) § 500.27,
to review a question certified to the New York State Court
of Appeals by the United States Court of Appeals for the
Second Circuit. The following questions were certified by the
United States Court of Appeals and accepted by the New York
State Court of Appeals: “1. May a court issue a turnover order
pursuant to N.Y. C.P.L.R. § 5225(b) to an entity that does
not have actual possession or custody of a debtor's assets,
but whose subsidiary might have possession or custody of
such assets? 2. If the answer to the above question is in the
affirmative, what factual considerations should a court take
into account in determining whether the issuance of such an
order is permissible?”’

HEADNOTES

Creditors' Suits

Turnover Order

Banking Entity Must Have Actual Possession or Custody of
Assets Sought

(1) For a court to issue a postjudgment turnover order
pursuant to CPLR 5225 (b) against a banking entity, that entity
itself must have actual, not merely constructive, possession
or custody of the assets sought. It is not enough that the
banking entity's subsidiary might have possession or custody
of a judgment debtor's assets. A special proceeding for
a turnover order is the procedural mechanism devised by
the legislature to enforce a judgment against an asset of a
judgment debtor, held in the “possession or custody” of a
third party (CPLR 5225 [b]). The plain language of section
5225 (b) refers only to “possession or custody,” excluding
any reference to “control,” whereas the predecessor statute
referred to “possession” and “control” and made no mention
of custody. The exclusicn of the word “control” signaled a
purposeful legislative inodification of the applicable scope
of turnover statuies. When the legislature has sought to
encompass the concept of “control” it has done so explicitly,
evincing & legislative intent to exclude consideration of
“contruy” from those sections from which it is omitted.
Ceouscquently, because “possession, custody or control” has
heen construed to encompass constructive possession, then,
by contrast, legislative use of the phrase “possession or
custody” contemplates actual possession.

Creditors' Suits

Turnover Order

Banking Entity Must Have Actual Possession or Custody of
Assets Sought

(2) For a court to issue a postjudgment turnover order
pursuant to CPLR 5225 (b) against a banking entity, that
entity itself must have actual, not *56 merely constructive,
possession or custody of the assets sought. Koehler v Bank
of Bermuda Ltd. (12 NY3d 533 [2009]), which addressed
whether, under CPLR article 52, a New York court could
order a bank over which it had personal jurisdiction to deliver
out-of-state stock certificates to a judgment creditor, does
not require a different reading of CPLR 5225 (b). Koehler
does not interpret the meaning of the phrase “possession or
custody,” and is only significant in holding that personal
jurisdiction is the linchpin of authority under CPLR 5225 (b).
It should not be so broadly construed as to require that a
garnishee be compelled to direct another entity, which is not
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subject to this state's personal jurisdiction, to deliver assets
held in a foreign jurisdiction.
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I. CPLR 5225 (b)'s postjudgment enforcement remedy may
be applied under circumstances where assets are held by
a garnishee's subsidiary but the garnishee is determined to
have the actual, practical ability to direct or control their
disposition. (Koehler v Bank of Bermuda Ltd., 12 NY3d
533; Merkling v Ford Motor Co., 251 App Div 89; United
States v First Nat. City Bank, 379 US 378; Allied Mar.,
Inc. v Descatrade SA, 620 F3d 70; JW Oilfield Equip.,
LLC v Commerzbank, AG, 764 F Supp 2d 587.) II. A court
considering whether to issue a turnover order to a garnishee
whose subsidiary has actual possession or custody of *57
assets should determine whether the garnishee has the actual,
practical ability to control the subsidiary's disposition of them.
(Bellomo v Pennsylvania Life Co., 488 F Supp 744; Frummer
v Hilton Hotels Intl., 19 NY2d 533; In re Citric Acid Litig.,
191 F3d 1090; First Natl. City Bank of N.Y. v Internal Revenue

Serv. of U.S. Treasury Dept., 271 F2d 616; Koehler v Bank of
Bermuda Ltd., 12 NY3d 533.)

Skadden, Arps, Slate, Meagher & Flom LLP, New York City
(Scott D. Musoff; Timothy G. Nelson and Gregory A. Litt of
counsel), for respondent.

I. A bank that holds no property or accounts of the relevant
debtor should not be compelled to turn over money or assets
deposited at its foreign subsidiary banks. (Sundail Constr. Co.
v Liberty Bank, 277 NY 137; In re Delaney, 256 NY 315;
Greenberg, Trager & Herbst, LLP v HSBC Bank USA, 17
NY3d 565; Brigham v McCabe, 20 NY2d 525; Solicitor for
Affairs of His Majesty's Treasury v Bankers Trust Co., 304
NY 282; Cruz v TD Bank, N.A., 855 F Supp 2d 157; Grain
Traders, Inc. v Citibank, N.A., 960 F Supp 784; Bradford
v Chase Natl. Bank of City of N.Y.,, 24 F Supp 28; Middle
E. Banking Co. v State St. Bank Intl., 821 F2d 897; Geler
v National Westminster. Bank USA, 770 F Supp 210.) IL
The turnover statutes could validly be applied to corporate
affiliates only if weil-piercing were established. (Moreau v
RPM, Inc.,20 AD3d 456; Insurance Co. of N. Am. v EMCOR
Group, Inc.; 9 AD3d 319; Frummer v Hilton Hotels Intl., 19
NY2d 533; Bellomo v Pennsylvania Life Co., 488 F Supp
744: Comprehensive Sports Planning v Pleasant Val. Country
Clubd, 73 Misc 2d 477; IRB-Brasil Resseguros, S.A. v Inepar
Invs., S.A., 20 NY3d 310; Tri City Roofers v Northeastern
Indus. Park, 61 NY2d 779; Western Union Telegraph Co.
v Pennsylvania, 368 US 71; JPMorgan Chase Bank, N.A. v
Motorola, Inc., 47 AD3d 293; Harris v Balk, 198 US 215.)

OPINION OF THE COURT
Rivera, J.

Two questions certified to us by the United States Court of
Appeals for the Second Circuit raise issues as to whether
a judgment creditor can obtain a CPLR article 52 turnover
order against a bank to garnish assets held by the bank's
foreign subsidiary. We hold that for a court to issue a
postjudgment turnover order pursuant to CPLR 5225 (b)
against a banking entity, that entity itself must have actual,
not merely constructive, possession or custody of the assets
sought. That is, it is not enough *S58 that the banking
entity's **2 subsidiary might have possession or custody of
a judgment debtor's assets.

In 1994, plaintiff, the Commonwealth of the Northern
Mariana Islands (the Commonwealth), obtained two separate
tax judgments in the United States District Court for the
Northern Mariana Islands against William and Patricia
Millard (the Millards) for unpaid taxes in the respective
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amounts of $18,317,980.80 and $18,318,113.41. The
Millards, who had previously resided in the Commonwealth
since 1987, relocated before the Commonwealth was able to

obtain the judgments.1

In March and April 2011, the Commonwealth registered
the tax judgments in the United States District Court

for the Southern District of New York” and commenced
proceedings as a judgment creditor, pursuant to Federal
Rules of Civil Procedure rule 69 (a) (1) and CPLR 5225
(b), seeking a turnover order against garnishees holding
assets of the Millards. As relevant here, the Commonwealth
named Canadian Imperial Bank of Commerce (CIBC), a
Canadian bank headquartered in Toronto, with a branch
in New York, as a garnishee under the theory that the
Millards maintained accounts in subsidiaries of CIBC,
namely, CIBC FirstCaribbean International Bank Limited
(CFIB) or CFIB's affiliates in the Cayman Islands. According
to the Commonwealth, CFIB is a 92% owned-and-controlled
direct subsidiary of CIBC.

The Commonwealth moved, by order to show cause, for a
turnover order against CIBC and a preliminary injunction, on
the ground that “CIBC has the control, power, authority and
practical ability to order [CFIB] to turn over funds on deposit
in the name of the Millards.” In support, the Commonwezith
referred to the 92% ownership of CFIB, and other icdicia
of control, asserting that CIBC imposed a gcvernance
structure upon CFIB that “affords the parent company full
oversight of the risk and control framework of all [of CFIB's]
operations.” The Commonwealth furthsr argued that the
overlap in significant personnel, and CIBC's oversight of
CFIB's compliance with various iegal requirements, such
as the Sarbanes-Oxley Act, demonstrated CIBC's ability
to exert actual, practical control over CFIB's operations.
In opposition, CIBC contended that CFIB is a “legally
separate and independent entit[y]” and that, *59 absent an
information sharing agreement, “CIBC is unable to access
accounts or account information held by [CFIB] or its
subsidiaries.”

The District Court denied the motion and maintained a
previously issued restraining order that precluded CIBC
from engaging in certain activity related to the Millards'
While the District Court found the
Commonwealth's “practical ability to control” argument

**3  accounts.

colorable, it observed that the scope of the phrase “possession
or custody,” contained in CPLR 5225 (b), was an issue suited
for this Court's consideration.

Upon appeal, the Second Circuit determined that for the
reasons set forth in the District Court's opinion, the resolution
of the case turned on unresolved issues of New York law, and
certified the following questions to this Court:
“l. May a court issue a turnover order pursuant to N.Y.
C.P.L.R. § 5225(b) to an entity that does not have actual
possession or custody of a debtor's assets, but whose
subsidiary might have possession or custody of such
assets?
“2. If the answer to the above question is in the affirmative,
what factual considerations should a court take into account
in determining whether the issuance of such an order is
permissible?” (693 F3d 274, 275 [2d Cir 2012]).
We accepted the certified questions and now answer the first
in the negative, and as a consequence refrain from answering

-3
the second as academic.

Under CPLR article 52, a special proceeding for a turnover
order is the precedural mechanism devised by the legislature
to enforce a judgment against an asset of a judgment debtor,
held in the “possession or custody” of a third party. Section
5225 (b) provides, in pertinent part:
“Upon a special proceeding commenced by the judgment
creditor, against a person in possession or custody of
money or other personal property in which the judgment
debtor has an interest, or against a *60 person who is
a transferee of money or other personal property from
the judgment debtor, where it is shown that the judgment
debtor is entitled to the possession of such property or that
the judgment creditor's rights to the property are superior to
those of the transferee, the court shall require such person to
pay the money, or so much of it as is sufficient to satisfy the
judgment, to the judgment creditor and, if the amount to be
so paid is insufficient to satisfy the judgment, to deliver any
other personal property, or so much of it as is of sufficient
value to satisfy the judgment, to a designated sheriff.”

(1) The Commonwealth contends that the phrase “possession
or custody” inherently encompasses the concept of control,
and, therefore, section 5225 (b) is applicable to garnishees
**4 with constructive possession of a judgment debtor's
assets. As such, the Commonwealth proposes that an actual,
practical control test—i.e., whether the bank could practically
order its subsidiary to turn over the assets of the judgment
debtor—should be adopted by this Court as the appropriate
standard. We find the Commonwealth's interpretation of
section 5225 (b) unpersuasive for the reasons that follow.
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In determining the expanse of section 5225 (b) our “starting
point” is “the language itself, giving effect to the plain
meaning thereof” (Majewski v Broadalbin-Perth Cent. School
Dist., 91 NY2d 577, 583 [1998]). “[W]here the statutory
language is clear and unambiguous, the court should construe
it so as to give effect to the plain meaning of the words
used” (Patrolmen's Benevolent Assn. of City of N.Y. v City
of New York, 41 NY2d 205, 208 [1976], citing Bender v
Jamaica Hosp., 40 NY2d 560 [1976]). Moreover, “[i]t is
fundamental that a court, in interpreting a statute, should
attempt to effectuate the intent of the Legislature” (Majewski,
91 NY2d at 583, citing Patrolmen's Benevolent Assn., 41
NY2d at 208).

The plain language of section 5225 (b) refers only to
“possession or custody,” excluding any reference to “control.”
The absence of this word is meaningful and intentional as we
have previously observed that the failure of the legislature
to include a term in a statute is a significant indication that
its exclusion was intended (see People v Finnegan, 85 NY2d
53, 58 [1995] [“We have firmly held that the failure of the
Legislature to include a substantive, significant prescription
in a statute is a *61 strong indication that its exclusion was
intended”]; Pajak v Pajak, 56 NY2d 394, 397 [1982] [“The
failure of the Legislature to provide that mental illness is a
valid defense in an action for divorce based upon the ground
of cruel and inhuman treatment must be viewed as a matier
of legislative design. Any other construction of the statute
would amount to judicial legislation]; see also McKinney's
Cons Laws of NY, Book 1, Statutes § 74). Accordingly, we
interpret the omission of “control” from section 5225 (b)
as an indication that “possession or custody” requires actual
possession.

The language of the predecessor statute to section 5225
(b) and the legislation enacting the CPLR lend additional
support to the view that “possession or custody” does not
include constructive possession. Prior to the 1962 legislation
enacting the CPLR, the relevant turnover statutes referred to
“possession” and “control” and made no mention of custody
(see Civil Practice Act §§ 793, 796). Civil Practice Act §
796, the predecessor statute to section 5225 (b), provided in
relevant part that
“[wlhere it appears from the examination or testimony
taken in a special proceeding authorized by this article that
the judgment debtor has in his possession or under his
control money or other personal property belonging to him,
or that money or one or more articles of personal property
capable of delivery, his right to the possession whereof is

not substantially disputed, are in the possession or under
the control of another person, the court in its discretion
and upon such a notice given to such persons as it deems
just, or without notice, may make an order directing the
**5 judgment debtor or other person immediately to pay
the money or deliver the articles of personal property to a
sheriff designated in the order.”
Section 5225 (b) and other related provisions were enacted
to include the “possession or custody” language, thus
making a clear distinction between the prior references to
“possession” and “control.” It is a well settled tenet of
statutory construction that “[t]he Legislature, by enacting
an amendment of a statute changing the language thereof,
is deemed to have intended a material change in the
law” (McKinney's Cons Laws of NY, Book 1, Statutes
§ 193). The exclusion of the word “control” signaled a
purposeful legislative modification of the *62 applicable
scope of turnover statutes. The Commonwealth would have
us construe section 5225 (b) to include that term, but “[a]
court cannot by implication supply in a statute a provision
which it is veasonable to suppose the Legislature intended
intentionally to omit” because “the failure of the Legislature
to include a matter within the scope of an act may be construed
as-ai indication that its exclusion was intended” (McKinney's
Cons Laws of NY, Book 1, Statutes § 74). In other words,
we cannot read into the statute that which was specifically
omitted by the legislature.

The Commonwealth argues that the legislature simply
substituted “custody” as the functional equivalent of
“control.” However, we read the statute both based on its plain
meaning and in context, and it is clear that the legislature
did not pen one word anticipating that another would be
“read into” the CPLR. When the legislature has sought to
encompass the concept of “control” it has done so explicitly,
evincing a legislative intent to exclude consideration of
“control” from those sections from which it is omitted.
For example, CPLR 3111, which concerns the production
of discovery materials, provides that “books, papers and
other things in the possession, custody or control of the
person to be examined” should be produced. CPLR 3119
(a) (4) (ii) similarly provides that a subpoena may be used
to order a person to produce discovery “in the possession,
custody or control of the person” (see also CPLR 2701,
3120, 3122-a, 5224). We are led to the conclusion that the
legislature considered “control” and “custody” to refer to
distinct concepts (see People v Elmer, 19 NY3d 501, 507
[2012] [observing that the legislature is presumed to know
the distinction between terms used in legislation]; Easley v
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New York State Thruway Auth., 1 NY2d 374, 379 [1956]
[“Legislatures are presumed to know what statutes are on the
books and what is intended by constitutional amendments
approved by the Legislature itself”]; McKinney's Cons Laws
of NY, Book 1, Statutes § 222).

As these sections of the CPLR indicate, in a documentary
discovery context, with expansive rules of disclosure, it is
reasonable to conclude that the legislature would employ a
broader “possession, custody or control” standard. Indeed,
various courts have interpreted “possession, custody or
control” to allow for discovery from parties that had practical
ability to request from, or influence, another party with
the desired discovery documents. As such, courts **6
have interpreted “possession, custody or control” to mean
constructive possession (see *63 Bank of New York v
Meridien BIAO Bank Tanzania Ltd., 171 FRD 135, 146 [SD
NY 1997] [* ‘(C)ontrol’ does not require that the party
have legal ownership or actual physical possession of the
documents at issue; rather, documents are considered to be
under a party's control when that party has the right, authority,
or practical ability to obtain the documents from a non-
party to the action”]; see also In re NASDAQ Market-Makers
Antitrust Litig., 169 FRD 493, 530 [SD NY 1996]).

Consequently, because “possession, custody or control” has
been construed to encompass constructive possession, thei,
by contrast, legislative use of the phrase “possession or
custody” contemplates actual possession. Notabiv, sections
of the CPLR pertaining to the disposition of property utilize
the narrower “possession or custody” standard. For example,
CPLR 1320, which concerns the attachment or levy of
personal property, is limited to propeity “in the defendant's
possession or custody.” CPLR 6214 and 6215 similarly
limit the levy of personal property to items within the
“possession or custody” of the defendant (see also CPLR
1321, 1325, 2701, 5222, 5225, 5232, 5250, 6219). This
distinction supports the view that the legislature has applied
a higher standard to insure the proper disposition of property
(see CPLR 5209; JPMorgan Chase Bank, N.A. v Motorola,
Inc., 47 AD3d 293 [1st Dept 2007]).

The Commonwealth argues that this distinction is of no
moment, speculating that the legislature blindly duplicated
the standards of the Federal Rules of Evidence when enacting
the CPLR. However, “[w]hen different terms are used in
various parts of a statute or rule, it is reasonable to assume
that a distinction between them is intended” (Matter of
Albano v Kirby, 36 NY2d 526, 530 [1975]). Consequently,

the distinction cannot be simply disregarded, and this Court
is required to construe the entire CPLR in a manner that
harmonizes these variations (see McKinney's Cons Laws of
NY, Book 1, Statutes §§ 97, 98). In light of these differences,
the most reasonable way to interpret these provisions is to
conclude that “possession, custody or control” contemplates
constructive possession, whereas “possession or custody,”
by its omission of the term ‘“control,” refers to actual
possession. Accordingly, a section 5225 (b) turnover order
cannot be issued against a garnishee lacking actual possession
or custody of a judgment debtor's assets or property.

(2) Finally, our decision in Koehler v Bank of Bermuda Ltd.
(12 NY3d 533 [2009]) does not require a different reading of
*64 section 5225 (b). In that case, we addressed whether,
under CPLR article 52, a New York court could order a bank
over which it had personal jurisdiction to deliver out-of-state
stock certificates to a judgment creditor. The Court noted that
unlike prejudgment attachment, which requires jurisdiction
over property, “postjudgment enforcement requires only
jurisdiction over persons” (12 NY3d at 537). As such, “CPLR
5225 (k) applies when the property is not in the judgment
debtcr's possession” and “contemplate[s] an order, directed
ata defendant who is amenable to the personal jurisdiction
of the court, requiring **7 him to pay money or deliver
property” (id. at 541). Accordingly, “a New York court with
personal jurisdiction over a defendant may order him [or her]
to turn over out-of-state property regardless of whether the
defendant is a judgment debtor or a garnishee” (id.).

Notably, Koehler does not interpret the meaning of the
phrase “possession or custody,” and is only significant in
holding that personal jurisdiction is the linchpin of authority
under section 5225 (b) (see also Hotel 71 Mezz Lender LLC
v Falor, 14 NY3d 303, 312 [2010]). Indeed, many cases
have held that a turnover order is given effect through a
court's exercise of personal jurisdiction over a party. Thus,
in Starbare II Partners v Sloan (216 AD2d 238 [1st Dept
1995]), albeit a section 5225 (a) case, the New York court
had the authority to order a judgment debtor to turn over
paintings he owned, but stored in New Jersey. In Miller v
Doniger (28 AD3d 405 [1st Dept 2006]), the judgment debtor,
who was in New York, was directed to turn over his out-
of-state Wachovia bank accounts to the judgment creditor.
Similarly, in Gryphon Dom. VI, LLC v APP Intl. Fin. Co.,
B.V. (41 AD3d 25 [1st Dept 2007]), the Appellate Division
observed that “a turnover order merely directs a defendant,
over whom the New York court has jurisdiction, to bring
its own property into New York™ (41 AD3d at 31). Thus,
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“[h]aving acquired jurisdiction of the person, the court [ ] can
compel observance of its decrees by proceedings in personam
against the owner within the jurisdiction” (Koehler, 12 NY3d
at 539). However, in these cases, the garnishee was directed to
deliver assets already within its possession. No case supports
the Commonwealth's attempt to broadly construe Koehler and
require that a garnishee be compelled to direct another entity,
which is not subject to this state's personal jurisdiction, to
deliver assets held in a foreign jurisdiction. Such an expansion
is inconsistent with the plain language and scope of section
5225 (b).

*65 Accordingly, certified question No. 1 should be
answered in the negative and certified question No. 2 not
answered as academic.

Footnotes

Chief Judge Lippman and Judges Graffeo, Read, Smith and
Pigott concur.

Following certification of questions by the United States
Court of Appeals for the Second Circuit and acceptance of
the questions by this Court pursuant to section 500.27 of the
Rules of Practice of the New York State Court of Appeals
(22 NYCRR 500.27), and after hearing argument by counsel
for the parties and consideration of the briefs and the record
submitted, certified question No. 1 answered in the negative
and certified question No. 2 not answered as academic.

FOOTNOTES

Copr. (C) 2024, Secretary of State, State of New York

1 In 2010, the Commonwealth learned that the Millards had renounced theic United States citizenship and resided in the

Cayman Islands.

2 The Commonwealth also registered the judgments in the United Staies District Court for the Southern District of Florida.

3 On appeal CIBC contends that the Commonwealth incorrectiy moved pursuant to CPLR 5225 (b) rather than CPLR 5227,
arguing that the latter is the applicable section to turnover orders involving bank deposits as the “debt” owed by the bank
to the customer. We have no cause to address the applicability of section 5227, and limit our analysis to the issues
concerning CPLR 5225 (b) presented by the Secand Circuit's certification to this Court.

End of Document

© 2024 Thomson Reuters. No claim to original U.S.
Government Works.



East End Resources, LLC v Town of Southold Planning Bd., 135 A.D.3d 899 (2016)

26 N.Y.S.3d 79, 2016 N.Y. Slip Op. 00476

~ 1 New York

~L-Official Reports

135 A.D.3d 899, 26 N.Y.S.3d 79, 2016 N.Y. Slip Op. 00476

*#%] East End Resources, LLC, Respondent
v
Town of Southold Planning
Board et al., Appellants.

Supreme Court, Appellate Division,
Second Department, New York
2014-00226, 41341/08
January 27, 2016

CITE TITLE AS: East End Resources,
LLC v Town of Southold Planning Bd.

HEADNOTES

Courts
Ripeness Doctrine
Finality of Administrative Action—Summary Judgment

Civil Rights

Federal Civil Rights Claim
of Land-Use
Judgment

Denial Permit  Application—Summary

Municipal Corporations
Notice of Claim
Failure to Serve Notice of Claim

Proceeding against Body or Officer
Mandamus
Summary Judgment

Smith, Finkelstein, Lundberg, Isler & Yakaboski, LLP,
Riverhead, NY (Frank A. Isler and Christopher B. Abbott of
counsel), for appellants.

Amato Law Group, PLLC, Garden City, NY (Christopher M.
Read, Richard S. Keenan, and Keith W. Corso of counsel),
for respondent.

In a hybrid action, inter alia, to recover damages for violation
of constitutional rights pursuant to 42 USC § 1983, and

proceeding pursuant to CPLR article 78, inter alia, in the
nature of mandamus to compel the Town of Southold
Planning Board to conduct a public hearing pursuant to
Town Law § 274-a (8) on the plaintiff/petitioner's site plan
application, the appeal is from an order of the Supreme Court,
Suffolk County (Molia, J.), dated September 30, 2013, which
denied the motion of the Town of Southold Planning Board,
Town of Southold Town Board, Town of Southold Planning
Department, and Town of Southold Town Clerk for summary
judgment dismissing the third, fifth, sixth, seventh, and eighth
causes of action.

Ordered that the notice of appeal is deemed to be an
application for leave to appeal, and leave to appeal is granted
(see CPLR 5701 [c]); and it is further,

Ordered that the order is modified, on the law, by deleting the
provision thereof deriy:ng those branches of the appellants'
motion which were for summary judgment dismissing the
third, fifth, szventh, and eighth causes of action, and
substituting therefor a provision granting those branches of
the motior,; as so modified the order is affirmed, with costs
to the appellants.

In 2002, the plaintiff/petitioner East End Resources, LLC
(hereinafter East End), entered into a contract of sale
to purchase approximately 6.75 acres of real property
(hereinafter the parcel) located in the Hamlet of Southold.
Shortly after the contract of sale was executed, the Town of
Southold Town Board (hereinafter the Town Board) enacted
a moratorium precluding all residential site plan approvals.
After the moratorium expired, East End submitted a site
plan application to the Town of Southold Planning Board
(hereinafter the Planning *900 Board), seeking approval for
the construction of a 24-unit senior housing development on
the parcel, which is in the Hamlet's business zoning district.
Subsequently, on October 21, 2008, East End submitted an
amended site plan application.

East End commenced this hybrid action and proceeding,
alleging that the Planning Board, Town Board, Town of
Southold Planning Department, and Town of Southold Town
Clerk (hereinafter collectively the appellants) deliberately
and systematically delayed review of its site plan **2
application. In the third cause of action, East End sought
relief pursuant to CPLR article 78 in the nature of mandamus
to compel the Planning Board to conduct a public hearing
on its application pursuant to Town Law § 274-a (8). In the
fifth through eighth causes of action, East End sought to
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recover damages for the violation of its due process and equal
protection rights under both the United States and the New
York State Constitutions. The appellants moved for summary
judgment dismissing the third and the fifth through eighth
causes of action, and the Supreme Court denied the motion.

The Supreme Court properly denied that branch of the
appellants' motion which was for summary judgment
dismissing the fifth through eighth causes of action, made
on the ground that those causes of action were not ripe for
judicial review. “To determine whether a matter is ripe for
judicial review, it is necessary ‘first to determine whether
the issues tendered are appropriate for judicial resolution,
and second to assess the hardship to the parties if judicial
relief is denied’ ” (Matter of Town of Riverhead v Central
Pine Barrens Joint Planning & Policy Commn., 71 AD3d
679, 681 [2010], quoting Church of St. Paul & St. Andrew
v Barwick, 67 NY2d 510, 519 [1986]). “The concept of
finality requires an examination of the completeness of the
administrative action and a pragmatic evaluation of whether
the ‘decision-maker has arrived at a definitive position on
the issue that inflicts an actual, concrete injury’ ” (Church of
St. Paul & St. Andrew v Barwick, 67 NY2d at 519, quoting
Williamson County Regional Planning Comm'n v Hamilton
Bank of Johnson City, 473 US 172, 193 [1985]).

In the area of land use, “[a] final decision exists when
a development plan has been submitted, considered and
rejected by the governmental entity with the power to
implement zoning regulations” (S&R Dev. Zsiates, LLC v
Bass, 588 F Supp 2d 452, 461 [SD NY 20C8]; see Waterways
Dev. Corp. v Lavalle, 28 AD3d 539, 540-541 [2006]; Goldfine
v Kelly, 80 F Supp 2d 153, 159 [S: Y 2000]). The finality
rule, however, is not “mechanically applied” ( ¥*901 Murphy
v New Milford Zoning Commn., 402 F3d 342, 349 [2d Cir
2005]). In this regard, “[a] property owner, for example, will
be excused from obtaining a final decision if pursuing an
appeal to a zoning board of appeals or seeking a variance
would be futile. That is, a property owner need not pursue
such applications when a zoning agency lacks discretion to
grant variances or has dug in its heels and made clear that
all such applications will be denied” (id. at 349; see Matter
of Counties of Warren & Washington, Indus. Dev. Agency v
Village of Hudson Falls Bd. of Health, 168 AD2d 847, 848
[1990]; Sherman v Town of Chester, 752 F3d 554, 561 [2d
Cir 2014]; Southview Assoc., Ltd. v Bongartz, 980 F2d 84,
98 [2d Cir 1992]; Catcove Corp. v Heaney, 685 F Supp 2d
328, 333 [ED NY 2010]). Additionally, an exception to the
finality requirement exists where the municipal entity uses

“repetitive and unfair procedures in order to avoid a final
decision” (Sherman v Town of Chester, 752 F3d at 561; see
Palazzolo v Rhode Island, 533 US 606, 621 [2001]).

Here, the appellants demonstrated their prima facie
entitlement to judgment as a matter of law dismissing the
fifth through eighth causes of action on the ground that they
were not ripe for judicial review by demonstrating that the
Planning Board had not made a final decision on East End's
application. In opposition, East End raised a triable issue
of fact as to whether the appellants would continue to use
repetitive and unfair procedures so as to avoid making a final
decision on the application (see Matter of Counties of Warren
& Washington, Indus. Dev. Agency v Village of Hudson Falls
Bd. of Health, 168 AD2d at 848; Sherman v Town of Chester,
752 F3d at 562-563; Del Monte Dunes at Monterey, Ltd. v
City of Monterey, 920 F2d 1496, 1506 [9th Cir 1990]; Catcove
Corp. v Patrick Heaney. 685 F Supp 2d at 333). Since this was
the only ground the appellants raised for dismissing the sixth
cause of action, which alleged a violation of East End's right
to equal pretection under the United States Constitution, the
Supreme Court properly denied that branch of their motion
whicih was for summary judgment dismissing the sixth cause

oraction.

The Supreme Court, however, should have granted that
branch of the appellants' motion which was for summary
judgment dismissing the fifth and seventh causes of action for
another reason. In those causes of action, East End alleged
that it had a cognizable property interest in the approval of
the application that was injured in violation of its right to
due process under both the United States and New York
State Constitutions. However, as the Planning Board has
significant discretion in reviewing site plan applications (see
Southold *902 Town Code § 280-129), East End does **3

not have a cognizable property interest in the approval of
a particular site plan application (see Bower Assoc. v Town
of Pleasant Val., 2 NY3d 617, 629-630 [2004]; Orange
Lake Assoc., Inc. v Kirkpatrick, 21 F3d 1214, 1224-1225
[2d Cir 1994]; Gagliardi v Village of Pawling, 18 F3d 188,
192-193 [2d Cir 1994]; RRI Realty Corp. v Incorporated
Vil. of Southampton, 870 F2d 911, 918-919 [2d Cir 1989]).
Consequently, the appellants established their prima facie
entitlement to judgment as a matter of law dismissing the fifth
and seventh causes of action on the ground that East End did
not have a cognizable property interest in the approval of the
application. In opposition, East End failed to raise a triable
issue of fact (see Alvarez v Prospect Hosp., 68 NY2d 320, 324
[1986]).
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Additionally, the Supreme Court should have granted that
branch of the appellants' motion which was for summary
judgment dismissing the eighth cause of action, which alleged
a violation of East End's right to equal protection under the
New York State Constitution. The appellants demonstrated
that East End failed to serve a timely notice of claim upon
them, which is a condition precedent to the assertion of this
claim (see General Municipal Law § 50-1). In opposition, East
End failed to raise a triable issue of fact. Its contention that the
verified complaint/petition was the functional equivalent of a
notice of claim is without merit (see Varsity Tr., Inc. v Board
of Educ. of City of N.Y., 5 NY3d 532, 536 [2005]; Davidson

v Bronx Mun. Hosp., 64 NY2d 59, 61 [1984]; Davis v City of

New York, 250 AD2d 368, 369-370 [1998]).

The Supreme Court also should have granted that branch
of the appellants' motion which was for summary judgment
dismissing the third cause of action on the ground that it
had been rendered academic. That cause of action sought
relief pursuant to CPLR article 78 in the nature of mandamus

to compel the Planning Board to conduct a public hearing
on the application pursuant to Town Law § 274-a (8). The
appellants made a prima facie showing of their entitlement to
judgment as a matter of law dismissing that cause of action
by demonstrating that the Planning Board had conducted a
public hearing on the application, thereby rendering that cause
of action academic (see Matter of Pordum v Nyquist,42 NY2d
958, 958-959 [1977]; Matter of Newton v Police Dept. of City
of N.Y., 183 AD2d 621, 621 [1992]). East End failed to raise
a triable issue of fact, as it did not address this branch of
the appellants' motion in its papers filed in opposition to the
motion (see Reimold v Walden Terrace, Inc., 85 AD3d 1144,
1146 [2011]; Corley v Country Squire Apts., Inc., 32 AD3d
978, 978 [2006]). *903

In light of our determination, we need not address the parties'

remaining contentions. Dillon, J.P., Hall, Cohen and Barros,
JI., concur.
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Appeal, in the first above-entitled action, by permission of
the Court of Appeals, from so much of an order of the
Appellate Division of the Supreme Court in the First Judicial
Department, entered August 9, 2001, as affirmed that portion
of an order of the Supreme Court (Beatrice Shainswit, J.),
entered in New York County, granting a motion by defendants
for summary judgment dismissing the claim of plaintiff Paul
A. Goshen.

Appeal, in the second above-entitled action, by permission
of the Court of Appeals, from so much of an order of
the Appellate Division of the Supreme Court in the First
Judicial Department, entered May 10, 2001, as (1) reversed
that portion of an order of the Supreme Court (Herman
Cahn, J.), entered in New York County, denying a motion by
defendants to dismiss the complaint, (2) granted the motion,

and (3) directed the entry of judgment in favor of defendants
dismissing the complaint.

Goshen v Mutual Life Ins. Co. of N.Y., 286 AD2d 229,
affirmed.

Scott v Bell Atl. Corp., 282 AD2d 180, modified.

HEADNOTES

Consumer Protection
Deceptive Acts and Practices
Injury Outside of New York

(1) An allegedly deceptive scheme that originates in New
York but injures a consumer in a transaction outside the
state does not constitule an actionable deceptive act or
practice under General Business Law § 349 (a). The statutory
reference to deceptive practices in “the conduct of any
business, trade or commerce or in the furnishing of any
service in this state” unambiguously evinces a legislative
intent to address commercial misconduct occurring within
New York. “[I]n this state” can only modify “the conduct of
any business, trade or commerce [or] the furnishing of any
service.” The statutory phrase “deceptive acts or practices”
refers not to the mere invention of a *315 scheme or
marketing strategy, but rather to the actual misrepresentation
or omission to a consumer. Thus, to qualify as a prohibited
act under the statute, the deception of a consumer must occur
in New York. To apply the statute to out-of-state transactions
would lead to an unwarranted expansive reading of the statute,
contrary to legislative intent, and potentially lead to the
nationwide, if not global, application of section 349.

Consumer Protection
Deceptive Acts and Practices
Injury Outside of New York

(2) “Hatching a scheme” or originating a marketing campaign
in New York in and of itself does not constitute an actionable
deceptive act or practice under General Business Law §
349. The origin of any advertising or promotional conduct
is irrelevant if the deception itself--that is, the advertisement
or promotional package--did not result in a transaction in
which the consumer was harmed. Consequently, plaintiffs
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who cannot allege that they were deceived in New York do
not state cognizable causes of action under the statute.

Consumer Protection
False Advertising
Knowingly Deceptive Promotional Representations of

Internet Service

(3) Plaintiffs have sufficiently stated a claim for deceptive
acts and practices or false advertising under General
Business Law §§ 349 and 350 where they allege that
defendants' so-called “high speed” Internet service was
defective owing to malfunctions largely or wholly within
defendants' control, that defendants knew this to be the
case, and that defendants' promotional representations were
therefore knowingly deceptive. Defendants' documentation
illustrating a 30-day trial period and the contractual terms
and conditions, including a product disclaimer, does not bar
plaintiffs' claims for deceptive trade practices at the pleading
stage of the proceedings, as such documentation does not
establish a defense as a matter of law.
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General Business Law § 349 affords a private right of action
to “any person” injured by deceptive acts or practices “in
this state.” (Matter of Tall Trees Constr. Corp. v Zoning Bd.
of Appeals, 97 NY2d 86; Master Cars v Walters, 95 NY2d
395; Matter of Lloyd v Grella, 83 NY2d 537; Pfizer Inc.
v Government of India, 434 US 308; Hartford Ins. Co. of
Midwest v Halt, 223 AD2d 204; Karlin v IVF Am., 93 NY2d
282; Blue Cross & Blue Shield of N.J. v Philip Morris, Inc.,
178 F Supp 2d 198; Oswego Laborers' Local 214 Pension
Fund v Marine Midland Bank, 85 NY2d 20; Morelli v Weider
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I. On its face, Generai Business Law § 349 (a) applies only
to consumer transactions occurring in New York. (Padula v
Lilarn Props. Corp., 84 NY2d 519; Scott v Bell Atl. Corp.,
282 AD2d 180; Ewen v Thompson-Starrett Co., 208 NY 245;
Matter of May, 280 App Div 647, 305 NY 486; People v
Craig 151 Misc 2d 442; Gaidon v Guardian Life Ins. Co. of
A, 94 NY2d 330; Karlin v IVF Am., 93 NY2d 282; Oswego
Laborers' Local 214 Pension Fund v Marine Midland Bank,
85 NY2d 20; Petitt v Celebrity Cruises, 153 F Supp 2d 240;
Pacific Express Co. v Seibert, 142 US 339.) II. Well-settled
principles of statutory construction dictate that use of the
general term “any person” in General Business Law § 349 (h)
cannot expand the geographic reach of the statute and must
be construed to mean “any person in New York.” (Padula
v Lilarn Props. Corp., 84 NY2d 519; Ewen v Thompson-
Starrett Co., 208 NY 245; Matter of May, 280 App Div
647; People v Craig, 151 Misc 2d 442.) III. The relevant
legislative history further underscores that General Business
Law § 349 was enacted to protect New York consumers, not
to regulate transactions entered into by New York businesses
anywhere in the world. IV. Sound public policy considerations
compel the conclusion that General Business Law § 349
applies only to consumer transactions consummated in New
York. (Ohralik v Ohio State Bar Assn., 436 US 447, State
of New York v General Motors Corp., 547 F Supp 703;
Kelley v Carr, 442 F Supp 346.) V. Plaintiffs' interpretation
of General Business Law § 349 *317 cannot have been
intended by the Legislature, and cannot be adopted by this
Court, since it would run the risk that the statute would be
held unconstitutional under the Commerce Clause. (Matter of
State of New York v Colorado State Christian Coll. of Church
of Inner Power, 76 Misc 2d 50; Karlin v IVF Am., 93 AD2d
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Serv,, 375 US 217.) II. Applying General Business Law § 349
to out-of-state transactions would be bad policy unlikely to
be endorsed by the Legislature. (Cooney v Osgood Mach.,
81 NY2d 66; H.S.W. Enters. v Woo Lae Oak, 171 F Supp 2d
135; Federal Trade Commn. v National Cas. Co., 357 US
560; Federal Trade Commn. v Travelers Health Assn., 362
US 293; Brogdon ex rel. Cline v National Healthcare Corp.,
103 F Supp 2d 1322; Gaidon v Guardian Life Ins. Co. of Am.,
94 NY2d 330; In re Prudential Ins. Co. of Am. Sales Practices
Litig., 975 F Supp 584; Oswego Laborers' Local 214 Pension
Fund v Marine Midland Bank, 85 NY2d 20; In re Baldwir:-
United Corp. [Single Premium Deferred Annuities Ins. Liiig.],
770 ¥2d 328; In re General Motors Corp. Pick-Up Truck Fuel
Tank Prods. Liab. Litig., 134 F3d 133.)
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of counsel), Abbey Gardy, LLP (Joshua N.-Rubin of counsel),
and Law Offices of Mark S. Kaufman (Mark S. Kaufman of
counsel), for appellants in the secouil above-entitled action.
I. The money-back trial period did not cure the
misrepresentations as a matter of law. II. Disclaimers that
do not contradict written representations do not immunize
the disclaiming party from liability for violations of sections
349 and 350 of the General Business Law. ( *318 Gaidon v
Guardian Life Ins. Co. of Am., 94 NY2d 330; Danann Realty
Corp. v Harris, 5NY2d 317; Steinhardt Group v Citicorp, 272
AD2d 255; Grumman Allied Indus. v Rohr Indus., 748 F2d
729; Manufacturers Hanover Trust Co. v Yanakas, 7 F3d 310;
Dornberger v Metropolitan Life Ins. Co., 961 F Supp 506;
Price Bros. Co. v Olin Constr. Co., 528 F Supp 716; Kalisch-
Jarcho, Inc. v City of New York, 58 NY2d 377; Colnaghi,
U.S.A. v Jewelers Protection Servs., 81 NY2d 821; Sommer
v Federal Signal Corp., 79 NY2d 540.) III. The court below
erred in exempting New York businesses who deceive out-of-
state consumers from General Business Law § 349 liability.
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(Matter of Encore Coll. Bookstores v Auxiliary Serv. Corp. of
State Univ. of N.Y. at Farmingdale, 87 NY2d 410; Matter of
Capital Newspapers, Div. of Hearst Corp. v Whalen, 69 NY2d
246; Roth v Michelson, 55 NY2d 278; Cohen v Lord, Day &
Lord, 75 NY2d 95; Karlin v IVF Am., 93 NY2d 282; Hart v
Moore, 155 Misc 2d 203; People v Lipsitz, 174 Misc 2d 571,
Taylor v American Bankers Ins. Group, 267 AD2d 178; State
of New York v Camera Warehouse, 130 Misc 2d 498.)

Davis Polk & Wardwell, New York City (Guy Miller Struve,
Nancy B. Ludmerer, D. Scott Tucker, Amy V. Garcia and
Edmund Polubinski I1I of counsel), Robert Ernst and Richard
H. Wagner for respondents in the second above-entitled
action.

L. The court below correctly applied the objective standard set
forth in this Court's decision in Oswego Laborers' Local 214
Pension Fund v Marine Midland Bank (85 NY2d 20). (Karlin
vIVF Am., 93 NY2d 282; S.Q.K.F.C., Inc. v Bell Atl. TriCon
Leasing Corp., 84 F3d €29, Citipostal, Inc. v Unistar Leasing,
283 AD2d 916; .Jaslow v Pep Boys--Manny, Moe & Jack,
279 AD2d 611:Maltz v Aetna U.S. Healthcare, 270 AD2d
68; Against-Gravity Apparel v Quarterdeck Corp., 267 AD2d
44; Porr.v NYNEX Corp., 230 AD2d 564, 91 NY2d 807;
Brower v Gateway 2000, 246 AD2d 246.) 11. Plaintiffs' attacks
npon the decision of the court below are inconsistent with
the objective standard set forth in Oswego and are without
merit. (S.Q.K.F.C., Inc. v Bell Atl. TriCon Leasing Corp.,
84 F3d 629; Hill v Gateway 2000, 105 F3d 1147, 522 US
808; Bischoff v DirecTV, Inc., 180 F Supp 2d 1097; Brower
v Gateway 2000, 246 AD2d 246; Against Gravity Apparel
v Quarterdeck Corp., 267 AD2d 44; People v Lipsitz, 174
Misc 2d 571; Citipostal, Inc. v Unistar Leasing, 283 AD2d
916; Metzger v Aetna Ins. Co., 227 NY 411; Worcester Ins.
Co. v Hempstead Farms Fruit Corp., 220 AD2d 659; Gaidon
v Guardian Life Ins. Co. of Am., 94 NY2d 330.) IIl. The
Attorney General's criticisms of the decision of the court
below based upon Federal Trade Commission *319 cases
are also lacking in merit. (Aronberg v Federal Trade Commn.,
132 F2d 165; Kraft, Inc. v Federal Trade Commn., 970 F2d
311; Holloway v Bristol-Myers Corp., 485 F2d 986; Karlin
v IVF Am., 93 NY2d 282; Federal Trade Commn. v Sterling
Drug, 317 F2d 669; Brower v Gateway 2000, 246 AD2d
246; Montgomery Ward & Co. v Federal Trade Commn., 379
F2d 666.) IV. The court below correctly dismissed the claims
asserted by persons who were not furnished with Digital
Subscriber Line service in this state. (Majewski v Broadalbin-
Perth Cent. School Dist., 91 NY2d 577; Tompkins v Hunter,
149 NY 117, State of New York v Mobil Oil Corp., 38 NY2d
460; Matter of Trump-Equitable Fifth Ave. Co. v Gliedman,
57 NY2d 588; Baker v Walter Reade Theatres, 37 Misc 2d
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172; Bowlus v Alexander & Alexander Servs., 659 F Supp
914; International Tel. Prods. v Twentieth Century-Fox Tel.
Div., 622 F Supp 1532; Holmes v Securities Inv. Protection
Corp., 503 US 258; Meachum v Outdoor World Corp., 235
AD2d 462; Ewen v Thompson-Starrett Co., 208 NY 245.)
Eliot Spitzer, Attorney General, New York City (Caitlin J.
Halligan, Daniel Smirlock, Thomas G. Conway, Kenneth
Dreifach, Jane M. Azia and Robert H. Easton of counsel), for
Attorney General of the State of New York, amicus curiae in
the first and second above-entitled actions.

I. General Business Law §§ 349 and 350 protect all
consumers, New Yorkers and non-New Yorkers alike, from
deceptive acts or practices or false advertising that originates
or occurs at least in part in New York. (Kelly v Robinson,
479 US 36; People v Owusu, 93 NY2d 398; Majewski v
Broadalbin-Perth Cent. School Dist., 91 NY2d 577; Matter
of Schmidt v Roberts, 74 NY2d 513; Ewen v Thompson-
Starrett Co., 208 NY 245; State of New York v Camera
Warehouse, 130 Misc 2d 498; People v Lipsitz, 174 Misc
2d 571; Matter of Orvis Co. v Tax Appeals Trib. of State
of N.Y., 86 NY2d 165, cert denied sub nom. Vermont Info.
Processing v Commissioner, N.Y. State Dept. of Taxation,
516 US 989; Phillips Petroleum Co. v Shutts, 472 US 797;
Weinberg v Hertz Corp., 116 AD2d 1, 69 NY2d 979.) I1. Scott
also misconstrued what may constitute a deceptive claim or
false advertisement under prevailing principles of consumer
protection law. (Kraft, Inc. v Federal Trade Commn., 970
F2d 311, 507 US 909; Thompson Med. Co. v Federl Trade
Commn., 791 F2d 189, 479 US 1086; Charles ‘af the Ritz
Distribs. Corp. v Federal Trade Commn., 143 F2d 676;
Federal Trade Commn. v Gill, 71 F Supp2d 1030, 265 F3d
944; In re National Credit Mgt. Group, 21 F Supp 2d 424;
*320 Federal Trade Commn. v US:Sales Corp., 785 F Supp
737; Matter of Lefkowitz v E.F.G. Baby Prods., 40 AD2d 364;
Aronberg v Federal Trade Commn., 132 F2d 165; Benrus
Watch Co. v Federal Trade Commn., 352 F2d 313, 384 US
939; Guggenheimer v Ginzburg, 43 NY2d 268.)

O'Melveny & Myers LLP, Washington D.C. (Walter Dellinger,
John H. Beisner and Marc E. Isserles of counsel), and
National Chamber Litigation Center (Robin Conrad of
counsel), for Chamber of Commerce of the United States of
America, amicus curiae in the first and second above-entitled
actions.

I. The place of injury is the critical factor in determining
whether General Business Law §§ 349 and 350 apply. (Play
Time v LDDS Metromedia Communications, 123 F3d 23;
Chisholm v House, 183 F2d 698; Oswego Laborers' Local 214
Pension Fund v Marine Midland Bank, 85 NY2d 20; Attorney
Gen. of Md. v Dickson, 717 F Supp 1090; Connecticut Pipe
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Trades Health Fund v Philip Morris, Inc., 153 F Supp 2d 101;
Hastings v Fidelity Mtge. Decisions Corp., 984 F Supp 600;
Pacamor Bearings v Minebea Co., 918 F Supp 491; People
v Cintron, 75 NY2d 249; FGL & L Prop. Corp. v City of
Rye, 66 NY2d 111; Ewen v Thompson-Starrett Co., 208 NY
245.) II. Money-back trial periods are highly relevant to the
question of consumer deception. (Brower v Gateway 2000,
246 AD2d 246; Oswego Laborers' Local 214 Pension Fund
v Marine Midland Bank, 85 NY2d 20; S.Q.K.F.C., Inc. v Bell
Atl. TriCon Leasing Corp., 84 F3d 629.)
Rice & Justice, Albany (John Carter Rice, Lawrence P.
Justice and Bradley F. Rice of counsel), for Business Council
of New York State, Inc., amicus curiae in the first and second
above-entitled actions.
I. Sections 349 and 350 of New York's General Business
Law create a private right of action for consumers injured
in transactions occurring within the state. (People v Owusu,
93 NY2d 398; Majew:ki v Broadalbin-Perth Cent. School
Dist., 91 NY2d 577; Tompkins v Hunter, 149 NY 117; Gaidon
v Guardian Lije-Ins. Co. of Am., 94 NY2d 330; Oswego
Laborers' Local 214 Pension Fund v Marine Midland Bank,
85 NY2d 20.) II. In determining whether or not there has
been a violation of section 349 of the General Business Law,
the courts should not view the statements complained of in
isolation, but should consider the total circumstances and
information available to the consumer. (Oswego Laborers’
Local 214 Pension Fund v Marine Midland Bank, 85 NY2d
20; Citipostal, Inc. v Unistar Leasing, 283 AD2d 916; Sands
v Ticketmaster-New York, Inc., 207 AD2d 687, 85 NY2d 904;
*321 Lewis v Hertz Corp., 181 AD2d 493, 80 NY2d 893;
Against Gravity Apparel v Quarterdeck Corp., 267 AD2d 44;
Brower v Gateway 2000, 246 AD2d 246; Hill v Gateway
2000, 105 F3d 1147, 522 US 808.)

OPINION OF THE COURT
Ciparick, J.

(1) On these appeals we are once again called upon
to determine the applicability of New York's Consumer
Protection Act. General Business Law § 349 (a) prohibits
“[d]eceptive acts or practices in the conduct of any business,
trade or commerce or in the furnishing of any service in
this state.” An issue common to both appeals is whether
an allegedly deceptive scheme that originates in New York,
but injures a consumer in a transaction outside the state,
constitutes an actionable deceptive act or practice under
General Business Law § 349 (a). An additional issue in Scott
is whether the New York plaintiffs have sufficiently stated a
claim for deceptive acts and practices, or false advertising,
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under General Business Law § 349 (h) or § 350. In the
circumstances presented, we answer the first question in the
negative and the second in the affirmative.

A. The Goshen Action
Plaintiffs in this action are insurance policy purchasers who

claim to be the victims of a deceptive scheme contrived and
implemented by defendants Mutual Life Insurance Company
of New York and its wholly owned subsidiary, MONY Life
Insurance Company of America (MONY). Defendants have
extensive ties to New York and conduct business in the
state. Plaintiffs purchased “vanishing premium” policies from
defendants at various times before starting this action. A
“vanishing premium” would allegedly allow consumers to
make periodic premium payments at a rate that would yield
investment income to permit premium payments to decline
until the obligation to make payments vanished entirely
without affecting coverage (see Gaidon v Guardian Life
Ins. Co. of Am., 94 NY2d 330 [1999]). Plaintiffs claim that
the vanishing premium is a deceptive scheme based on the
artificial inflation of projected policy dividends.

Plaintiff Paul A. Goshen, a Florida resident, used the cash
surrender proceeds of his MONY life insurance policy i
purchase a vanishing premium policy. Plaintiff claims that a
MONY sales agent induced him to surrender his pricr policy
in *322 order to purchase the vanishing premium policy
using a deceptive sales presentation to illustrate its potential
economic benefits. Plaintiff, believing the sales information
to be true, ultimately purchased a vauishing premium policy
through a MONY representative in +iorida.

Plaintiff's
action, including “deceptive trade practices.

causes of

E2]

complaint  alleged several
Following
commencement of the action, Supreme Court granted
defendants' motion for summary judgment and dismissed the
action in its entirety, and the Appellate Division affirmed. On
appeal, this Court reinstated only plaintiff's General Business
Law § 349 cause of action, holding that an issue of fact
remained as to whether defendants' acts were misleading to a
“reasonable consumer,” and remitted the matter to Supreme
Court (see Gaidon, 94 NY2d at 344). On remittal, defendants
sought dismissal as to plaintiff Goshen. Supreme Court
granted the motion and dismissed Goshen's claim because
he purchased his policy in Florida. The Appellate Division
affirmed, and we granted plaintiff leave to appeal (97 NY2d

609 [2002]). We now affirm.

B. The Scott Action
Plaintiffs here, as in Goshen, collectively seek relief for

acts that they allege are deceptive. Plaintiffs are consumers
who subscribed to defendants' Digital Subscriber Line (DSL)
Internet service. Defendants are Delaware corporations with
principal places of business in New York and Virginia.
Plaintiffs Walter Scott, David Solomon and Eric Wu are New
York residents. The remaining plaintiffs--Alvarez & Co., Inc.,
John F. Latuperissa, Andrew Boncek and Greg Howard--are
out-of-state residents.

In 1999, defendants initiated a significant marketing
campaign to promote its DSL service. Through their Web site
and various forms of print media, defendants advertised the
service as

“FAST--High speed nternet access up to 126X faster than
your 56K modem.

“DEDICATED--You're always connected--no dialing in and
no busy signals, ever! ...

“SIMPLE--Works on your existing phone line and our self-
installation kit can be set up in minutes.”

Defendants’ Web site also made representations, in the
form of a customer testimonial, about the quality of the
*323

a 30-day money-back guarantee, and the Internet Access

technical support services. The DSL service had
Service Agreement contained several disclaimers, including
a representation that “the service is provided on an 'as is' or
'as available' basis.”

Plaintiffs subscribed to defendants' DSL service and were
dissatisfied with its performance. They allege that, contrary
to defendants' representations, the service was slow and
unreliable and that customer service was woefully inadequate.
Plaintiffs claim that the DSL connection “rarely, if ever,
approaches the high speed” expressly represented by
defendants. Plaintiffs further maintain that the “set up in
minutes” self-installation kits are actually unusable by a
substantial number of purchasers who are forced to wait for
weeks or months to be connected. Finally, plaintiffs contend
that defendants' technical support service is inadequate to
support DSL service and well below the quality represented
by defendants. According to the complaint, these alleged
deceptions injured plaintiffs by precipitating their purchase
of a service that they are not receiving and causing them to
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spend inordinate time attempting to resolve problems with
defendants' technical support personnel.

Plaintiffs commenced this action alleging, among other
things, violations of General Business Law §§ 349 and
350. Defendants promptly moved to dismiss the complaint
under CPLR 3211 (a) (1) and (7), and plaintiffs sought
leave to amend their second amended complaint to add
a claim for fraudulent inducement. Supreme Court denied
defendants' motion and granted plaintiffs leave to amend,
finding the pleadings sufficient to defeat defendants' CPLR
3211 motion. The Appellate Division reversed on the law,
dismissing plaintiffs' complaint. We granted plaintiffs leave to
appeal (97 NY2d 698 [2002]). On this appeal, plaintiffs seek
reinstatement of their General Business Law §§ 349 and 350
claims. We now modify the order of the Appellate Division
and reinstate these claims for only the New York plaintiffs.

11

New York's Consumer Protection Act--General Business Law
article 22-A--was enacted to provide consumers with a means
of redress for injuries caused by unlawfully deceptive acts
and practices (see General Business Law §§ 349, 350; see
also, Oswego Laborers' Local 214 Pension Fund v Marine
Midland Bank, 85 NY2d 20 [1995]). This legislation, much
like its federal counterpart, the Federal Trade Commission
Act *324 (15 USC § 45), is intentionally broad, applying
“to virtually all economic activity” (Karlin v IVF Am., 93
NY2d 282, 290 [1999]). The statute seeks to secure an
“honest market place” where “trust,” and not deception,
prevails (Oswego, 85 NY2d at 25, quoting Mem of Governor
Rockefeller, 1970 NY Legis Ann, at 472).

General Business Law § 349 provides that “[d]eceptive
acts or practices in the conduct of any business, trade or
commerce or in the furnishing of any service in this state
are hereby declared unlawful” (General Business Law § 349

[a]).] The Attorney General is afforded broad enforcement
powers under the statute (see General Business Law § 349
[f], [g])- Unlike private plaintiffs, the Attorney General may,
for example, seek injunctive relief without a showing of
injury (see General Business Law § 349 [b]). In an attempt to
broaden the effectiveness of the statute, in 1980 a private right
of action was provided to “any person who has been injured
by reason of any violation of this section” (General Business
Law § 349 [h]).

Under General Business Law § 349 (h) “[a] prima facie case
requires ... a showing that defendant is engaging in an act or
practice that is deceptive or misleading in a material way and
that plaintiff has been injured by reason thereof” (Oswego,
85 NY2d at 25). Additionally, the allegedly deceptive acts,
representations or omissions must be misleading to “a
reasonable consumer” (Oswego, 85 NY2d at 26; see also,

Karlin, 93 NY2d 282; Gaidon, 94 NY2d 330).

The novel issue before us today concerns the territorial reach
of General Business Law § 349: can “hatching a scheme” or
originating a marketing campaign in New York in and of itself
constitute an actionable deceptive act or practice under the
statute, or does the statute also require that the consumer be
deceived in New York? We conclude that the transaction in
which the consumer is deceived must occur in New York.

We reach that conclusion by first looking to the words of
the statute. The refcrence in section 349 (a) to deceptive
practices in “the¢ conduct of any business, trade or commerce
or in the furnishing of any service in this state” (emphasis
added) unambiguously evinces a legislative intent to address
comraercial *325 misconduct occurring within New York.
Inaeed, an examination of the text of General Business
Law § 349 leads us to conclude that “in this state”
can only modify “the conduct of any business, trade or
commerce [or] the furnishing of any service.” The phrase
“deceptive acts or practices” under the statute is not the mere
invention of a scheme or marketing strategy, but the actual
misrepresentation or omission to a consumer (see Gaidon,
94 NY2d 330; Oswego, 85 NY2d 20). Thus, to qualify as a
prohibited act under the statute, the deception of a consumer
must occur in New York.

Legislative history also supports that reading of the
statute. Attorney General Robert Abrams' 1980 memorandum
to Governor Hugh Carey described the law as adding
“significant new protection to consumers in this state” (Bill
Jacket, L 1980, ch 346; see also Mem of Attorney General,
1963 NY Legis Ann, at 106 [noting that General Business
Law § 350 “borrows the substantive standards of the
Federal Trade Commission Act and applies them to intrastate
transactions in New York™]). To apply the statute to out-
of-state transactions in the case before us would lead to an
unwarranted expansive reading of the statute, contrary to
legislative intent, and potentially leading to the nationwide,
if not global application of General Business Law § 349
(see Oswego, 85 NY2d at 26 [striking a balance between

protecting consumers and avoiding a “potential ... tidal
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wave of litigation against businesses ... not intended by the
Legislature™]). Furthermore, the interpretation out-of-state
plaintiffs would have us adopt would tread on the ability of
other states to regulate their own markets and enforce their
own consumer protection laws.

Lastly, we note that our General Business Law analysis
does not turn on the residency of the parties. As both the
text of the statute and the history suggest, the intent is to
protect consumers in their transactions that take place in New
York State. It was not intended to police the out-of-state
transactions of New York companies, nor was it intended to
function as a per se bar to out-of-state plaintiffs' claims of
deceptive acts leading to transactions within the state. We next
apply these principles to the facts before us.

I11.

Plaintiff in Goshen contends that the elaborate “vanishing
premium” concept was conceived and orchestrated in New
York prior to any dissemination to potential consumers.
Therefore, plaintiff would have us hold that actionable
deceptive conduct *326 occurred in New York at the time
MONY developed or devised a potentially deceptive plan,
regardless of its implementation. Similarly, plaintiffs in Scot¢
allege that they have adequately stated a claim under Genera!
Business Law § 349.

(2) Plaintiffs in both appeals ignore a basic point with regard
to General Business Law § 349. The origin of any advertising
or promotional conduct is irrelevant if the deception itself--
that is, the advertisement or promotional package--did not
result in a transaction in which the consumer was harmed.
In Oswego, we required “[p]roof that defendant's acts are
directed to consumers” in order to maintain a claim under
section 349 (Oswego, 85 NY2d at 25). Again in Gaidon
our analysis involved transactions with consumers (94 NY2d
330).

Plaintiff in Goshen concedes that he received MONY's
information in Florida. He purchased his policy and paid
his premiums in Florida, through a Florida insurance agent.
Plainly, for purposes of section 349, any deception took place
in Florida, not New York. Out-of-state plaintiffs in Scott
similarly cannot allege that they were deceived in New York.
Thus, their complaint does not state any cognizable cause of
action (see Leon v Martinez, 84 NY2d 83 [1994]).

As to the New York plaintiffs, however, the allegations are
sufficient to withstand a CPLR 3211 (a) (7) challenge. In the

context of a CPLR 3211 motion to dismiss, the pleadings
are necessarily afforded a liberal construction (see Leon, 84
NY2d 83; see also CPLR 3026). Indeed, we accord plaintiffs
“the benefit of every possible favorable inference” (Leon, 84
NY2d at 87; see also Rovello v Orofino Realty Co., 40 NY2d
633,634 [1976]).

(3) Turning to defendants'’ CPLR 3211 (a) (1) motion
to dismiss on the ground that the action is barred by
documentary evidence, such motion may be appropriately
granted only where the documentary evidence utterly refutes
plaintiff's factual allegations, conclusively establishing a
defense as a matter of law (see Leon, 84 NY2d at 88).
Defendants produced documentation illustrating the 30-
day trial period and the contractual terms and conditions,
including the product disclaimer. These documents do not,
however, bar plaintiffs' claims for deceptive trade practices
at this stage of the proceedings, as they do not establish a
defense as a matter of law. Plaintiffs assert that the service
they purchasec was defective due to malfunctions largely or
wholly within' defendants' control. They further assert that
defendants knew this to be the case and that defendants'
promotional representations were therefore knowingly *327
deceptive. As pleaded this is sufficient. Thus, defendants'
motion to dismiss pursuant to CPLR 3211 (a) (1) and (7)
was improperly granted as to the New York plaintiffs and
their General Business Law §§ 349 and 350 claims should be
reinstated.

Accordingly, in Goshen v Mutual Life Insurance Company
of New York, the order of the Appellate Division, insofar as
appealed from, should be affirmed with costs. In Scott v Bell
Atlantic Corporation, the order of the Appellate Division,
insofar as appealed from, should be modified in accordance
with this opinion, without costs, and, as so modified, affirmed.

Chief Judge Kaye and Judges Wesley, Rosenblatt, Graffeo,

Green” and Ritter’ concur; Judges Smith and Levine taking
no part.

In Goshen v Mutual Life Ins. Co. of N.Y.: Order, insofar as
appealed from, affirmed, with costs.

In Scott v Bell Atl. Corp.: Order, insofar as appealed from,

modified in accordance with the opinion herein, without
costs, and, as so modified, affirmed. *328
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Footnotes

1 General Business Law § 350 provides that “[flalse advertising in the conduct of any business, trade or commerce or in
the furnishing of any service in this state is hereby declared unlawful.” The standard for recovery under General Business
Law § 350, while specific to false advertising, is otherwise identical to section 349.

2 Designated pursuant to NY Constitution, article VI, § 2.
2 Designated pursuant to NY Constitution, article VI, § 2.
End of Document © 2024 Thomson Reuters. No claim to original U.S.

Government Works.
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In an action to recover damages for personal injuries, the
plaintiff appeals, as limited by her brief, from so much of
an order of the Supreme Court, Kings County (Ash, J.),
dated April 7, 2011, as denied her cross motion for summary
judgment on the issue of liability.

Ordered that the order is reversed insofar as appealed from,
on the law, with costs, and the plaintiff's cross motion for
summary judgment on the issue of liability is granted.

The plaintiff was a passenger on a bus operated by the
defendant Vincent P. Washington and owned by the defendant
New York City Transit Authority. The plaintiff testified
at her deposition that she saw Washington start to eat a
piece of candy, and begin to choke immediately thereafter.
Washington subsequently lost control of the bus and collided
with another bus which was stopped at a bus stop, and then

with a light pol