UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE

LEAGUE OF WOMEN VOTERS OF NEW
HAMPSHIRE, LEAGUE OF WOMEN
VOTERS OF THE UNITED STATES,
NANCY MARASHIO, JAMES FIESEHER,
AND PATRICIA GINGRICH,

No. 1:24-¢cv-73-SM-TSM

Plaintiffs,
V.
STEVE KRAMER, LINGO TELECOM,
LLC, VOICE BROADCASTING
CORPORATION, and LIFE CORPORATION,

Defendants.
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PUTATIVE AMICUS COOLIDGE REAGAN FOQUNDATION’S REPLY BRIEF IN
SUPPORT OF DEFENDANTS’ MOTION TO DISMISS COUNT I AND AGAINST
ENTRY OF DEFAULT JUDGMENT AGAINST STEVE KRAMER ON COUNT 1

It is ironic after filing this lawsuit to suppress pure political expression, Plaintiffs League
of Women Voters, League of Women Voters of New Hampshire, and a few individual members
(collectively, “the League™) now seck to prevent Putative Amicus Coolidge Reagan Foundation
(“CRF”) from expressing their views to this Court. See Plaintiffs’ Opposition to Coolidge Reagan
Foundation’s Motion to File Memorandum as Amicus Curiae, D.E#100 (Sept. 20, 2024)
[hereinafter, “League Opp.”]. The League is represented by no fewer than fourteen (14) attorneys
on their most recent six-page filing, id. at 7—more than enough people to fill a jury box, form a
howitzer platoon in the U.S. Army, take the field in an NFL game, or stage a production of
MacBeth. Briefing from a single amicus will not unfairly tilt the scales against them. This Court
should accept CRF’s amicus brief to the extent it finds the authorities and arguments it contains

helpful in deciding whether to dismiss Count I of the Complaint.



The League presents a misleadingly incomplete view of the First Circuit’s attitude toward
amicus briefs. See League Opp., supra at 1. The First Circuit has proclaimed, “[A] court is usually
delighted to hear additional arguments from able amici that will help the court toward right
answers, and the amici can easily seek a larger allotment of pages or time to particulate in oral
argument.” Mass. Food Ass’n v. Mass. Alcoholics Bevs. Control Comm’n, 197 F.3d 560, 567 (1st
Cir. 1999); see, e.g., New Hampshire Lottery Comm’n v. Barr, No. 19-cv-163-PB, 2019 U.S. Dist.
LEXIS 37388, at *11 (“I welcome [the amicus’] participation in this case. It may file a brief as an
amicus, and I will grant [it] oral argument at any dispositive motion hearing.”).

The League selectively presents an excerpt to the contrary irom a case nearly thirty years
earlier. See League Opp., supra at 2 (quoting Strasser v. Dooriey, 432 F.2d 567 (1st Cir. 1970)).
None of the League’s fourteen attorneys apparently found it worthwhile to mention Strasser was
not about whether third parties who wish to be heard may file amicus briefs. Rather, that case

13

involved the district court’s “questionable” decision to sua sponte solicit “invitfe] the filing of an
amicus brief by a member of the bar wuo is nationally prominent in the civil liberties field” and
“whose point of view is well knewn.” Id. at 569 (emphasis added).

The First Circuit worried such solicited briefs, among other things, could make the
opposing party feel “outnumbered”—a concern inapplicable to the League’s baker’s-dozen-plus
platoon of attorneys. Id. Such solicitations likewise run the risk of causing the judge to depart
from his or her role as a neutral, detached, independent magistrate overseeing an adversarial system
by tiling the scales in favor of one side. After considering Strasser, another court within this circuit
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held “it is ‘preferable to err on the side of granting leave’ “to file an amicus brief, since if the brief
is “beneficial, the court will be edified if not, the brief will be disregarded.” Animal Prot. Inst. v.

Martin, No. CV-06-128, 2007 U.S. Dist. LEXIS 13378, at *10 (D. Me. Feb. 23, 2007) (quoting



Neonatology Assocs., PA. v. Comm’r,293 F.3d 128, 132-33 (3d Cir. 2002)). The League presents
no valid reason why this Court should reject CRF’s proposed brief.

First, CRF’s proposed brief is not untimely. The League complains the brief was filed after
the seven-day deadline set forth in the Federal Rules of Appellate Procedure. See League Opp.,
supra at 2-3. CRF did not consult the Federal Rules of Appellate Procedure prior to filing its
motion—or, for that matter, the Federal Rules of Criminal Procedure or Admiralty Rules—because
they are all equally inapplicable to this case and in this court. See Eberhardt v. Davis, No. H-15-
3046, 2016 U.S. Dist. LEXIS 78420, at *1 (S.D. Tex. June 16, 2016) (“The Federal Rules of
Appellate Procedure do not apply to civil actions in the district courts, which are governed by the
Federal Rules of Civil Procedure.”); Love v. Lewis, No. CV-i2-10596-DDP(E), 2024 U.S. Dist.
LEXIS 108716, at *12 (C.D. Cal. Jan. 23, 2024) (“The present case is in the District Court and is
not ‘on appeal.” The Federal Rules of Appellate Procedure are inapplicable.”); see also McCurley
v. Wells Fargo Bank, N.A., No. 1:22-cv-4976, 2023 U.S. Dist. LEXIS 234870, at *18 n.5 (N.D.
Ga. Dec. 29, 2023) (“The Federal Rulcs of Appellate Procedure are inapplicable at this stage of
the case.”). Indeed, the very first seatence of those rules specify, “These rules govern procedure in
the United States courts of appeals.” Fed. R. App. P. 1(a)(1) (emphasis added).

The League’s citation of Denmark v. Liberty Life Assur. Co., 530 F.3d 1020, 1020 (1st Cir.
2008) (quoted in League Opp, supra at 3), is therefore inapposite. The First Circuit in that case
prospectively required any future amicus briefs to comply with Fed. R. Civ. P. 29’s deadline
precisely because, unlike this Court, it was adjudicating an appeal subject to those rules. See id.
No one has faulted the League for failing to file an Appendix in this matter, for example, since

Fed. R. App. P. 30 does not apply to these proceedings.



The district court in New Mexico Health Connections v. U.S. HHS, 340 F. Supp. 3d 1112,
1120, 1146 (D.N.M. 2018), rejected the League’s very argument. Two entities—America’s Health
Insurance Plans and Blue Cross/Blue Shield Association—filed a motion for leave to file as amici
curiae. As here, opposing counsel argued the court should deny leave because the proposed brief
was “filed in support of [a] Motion over three months after the Motion was filed, and the Federal
Rules of Appellate Procedure require amicus briefs be filed within seven days . ...” Id. at 1146
(citing Fed. R. App. P. 29(a)(6)). The district court flatly rejected this argument and granted the
putative amici’s motion. Id. at 1184-85 (“[T]he Motion of America's Health Insurance Plans and
Blue Cross Blue Shield Association for Leave . . . to File Statement . . . as Amici Curiae . . . is
granted.”); cf. Mi Familia Vota v. Hobbs, No. CV-21-1423-Pi{X-DWL, 2022 U.S. Dist. LEXIS
28038, at *9-10 (D. Ariz. Feb. 16, 2022) (agreeing “the seven-day deadline in the Federal Rules
of Appellate Procedure is inapplicable” to trial-level amicus briefs and emphasizing “delay might
not be a deal-breaker in other cases,” but deiving the Attorney General’s request to file an amicus
brief in that case).!

The League further complains CRF “has no good reason” for filing its motion after it filed
its opposition briefs concerning the underlying motion to dismiss. See League Opp., supra at 3;
see also id. at 1 (“[N]o excuse for . . . delay.”). The reason is CRF is a very small non-profit entity
with limited funds. Unlike the League, it is not represented by enough “Big law” attorneys to
literally fill one-and-a-half Supreme Courts, and it does not have state chapters or field offices

throughout the nation. It cannot easily identify and monitor all shamefully partisan litigation

U If this Court were inclined to nevertheless apply a seven-day deadline in this case, it should do
so purely prospectively. See Microsoft Corp. v. U.S. DOJ, No. C16-0538JLR, 2016 U.S. Dist.
LEXIS 115867, at *27 (W.D. Wash. Aug. 29, 2016) (granting motion to participate as an amicus
and specifying the amicus “must in the future file any memorandum commenting on the party’s
memorandum no later than seven days”).



efforts by the “700 Leagues across the country” in “all 50 states.” League of Women Voters, About

Us, https://www.lwv.org/about-us. Accordingly, CRF prepared and offered an amicus brief to

defend freedom of political expression after discovering the League and its partisan ally, the Biden-
Harris Justice Department, are improperly weaponizing the Voting Rights Act to suppress pure,
non-threatening political expression.

Second, stitching together fragments of non-binding statements exclusively from other
jurisdictions into a Frankensteinian pastiche, the League’s fourteen attorneys have the audacity to
ask this Court to reject CRF’s proposed amicus brief based on blatantly and inexcusably
contradictory arguments. See League Opp. at 3-4. On the one hand, the League complains the
brief should be rejected because several parts supposedly “Guplicate[] many of the arguments
raised by the Defendants in their respective Motions tc Dismiss.” Id. at 4. To the extent CRF’s
brief were simply rehashing the same arguments previously presented, it is unclear why the League
would complain about having no “opportunity to respond,” id. at 6—which the League does not
request and, indeed, appears to reject, id. (“Even if plaintiffs were provided an opportunity to
respond, it would come at the expease of expeditious resolution of this matter.”).

On the other hand. the League goes on in the very next paragraph to claim the brief should
be rejected because it contains a “‘new’ argument,” id. at 4 (gratuitous scare quotes in original),
which defendants should have included in their briefs, id.; see also id. at 1 (“[ CRF’s] brief largely
duplicates arguments already raised by the Defendants, and to the extent [CRF] raises new
arguments, they are predicated on facts that were public knowledge when Defendants filed their
motions.”). It is unclear what the acceptable content for an amicus brief would be under the
League’s myopic, internally inconsistent view. This parsimonious approach to amicus briefs,

under which neither a distinct perspective on extant arguments nor identification of critical



additional aspects of a claim is welcome, is particularly hypocritical coming from the League since
a Westlaw search suggests its various chapters appear to have collectively filed almost 200 amicus
briefs in various state and federal courts over the years.

As this Court has recognized, “[T]he role of an amicus is to assist the court ‘in cases of
general public interest by making suggestions to the court, by providing supplementary assistance
to existing counsel, and by insuring a complete and plenary presentation of difficult issues so that
the court may reach a proper decision.’”” Sierra Club v. Wagner, 581 F. Supp. 2d 246, 250 n.1
(D.N.H. 2008). CRF’s proposed brief achieves these goals in several respects. Perhaps most
importantly, the brief explains the importance of 52 U.S.C. § 10308 i1 determining § 11(b) of the
Voting Rights Act does not create individual rights as requircd to give rise to a private right of
action. See CRF'S Proposed Amicus Brief, D.E. #97-1, at 6-7 (Sept. 6, 2024) [hereinafter
“Proposed CRF Amicus Brief’]. It goes on to demonstrate how the U.S. Supreme Court’s recent
tightening of the standards for organizationia! standing, id. at 14-15 (citing FDA v. Alliance for
Hippocratic Medicine, 602 U.S. 367 {2024)), as well as the lack of concrete future harm to
Plaintiffs, id. at 15-16 (citing Jones v. King, 2023 U.S. Dist. LEXIS 162077, at *103 (W.D. Tex.
Sept. 13, 2023)), render the ]_eague’s claims nonjusticiable.

Additionally, the brief shows the League’s proposed interpretation of § 11(b) violates the
constitutional avoidance canon by improperly converting § 11(b) of the Voting Rights Act, which
was enacted to combat violence and intimidation against black voters, into a generalized federal
prohibition on allegedly false statements about elections or the electoral process. Id. at 17-21
(citing Willoughby v. County of Albany, 593 F. Supp. 2d 446, 463 (N.D.N.Y. 2006)). Finally, it
shows the entire § 11(b) claim is frivolous because the January 23, 2024 proceedings were not an

“election” under the VRA since none of the results had any legal consequence in terms of either



choosing delegates to the Democratic National Convention or influencing their votes at the
convention. Even the Democratic Party on whose behalf those proceedings were conducted
condemned them as “meaningless,” with President Joe Biden boycotting them. Id. at 21-25
(quoting Letter from DNC Rules & Bylaws Committee to N.H. Democratic Party chair).
Accepting CRF’s proposed brief would assist this Court in adjudicating these important issues.

Third, though not strictly required, CRF has a “special interest that justifies [its] having a
say” in this matter. Strasser, 432 F.2d at 569. CRF is devoted to promoting freedom of speech
and preserving the integrity of the electoral process. Defendants in First Amendment cases such
as this are often unsympathetic, frequently having engaged in unpopular and even offensive
speech. Cf. United States v. Alvarez, 567 U.S. 709 (2012) (hciding First Amendment prohibited
enforcement of Stolen Valor Act against local politician who lied about his military decorations);
United States v. Stevens, 559 U.S. 460 (2010) (heiding First Amendment prohibited enforcement
of overbroad prohibition on animal crush vidcos). An outside entity such as CRF, which has over
a decade of experience participating ir iitigating First Amendment and other election-related cases,
can place the issue in greater context. Rather than seeking to advance the discrete interests of
particular litigants, CRF has the freedom to focus on the integrity and consistent application of
First Amendment and justiciability doctrine as a whole.

It is also uniquely situated to point to the unfortunate consequences of the League’s
sweeping proposed interpretation of § 11(b) of the VRA. As explained in CRF’s proposed brief,
the League has selectively targeted Defendants for allegedly discouraging voters from
participating in the N.H. Democratic Party’s January 23, 2024 proceedings, while refusing to sue
its ideological allies in the Democratic National Committee for publicly condemning those

proceedings as “meaningless” and warning they would “disenfranchise” voters. /d. at 23 (quoting



Letter from DNC Rules & Bylaws Committee to N.H. Democratic Party chair). Allowing partisans
to weaponize the VRA in this manner creates much broader potential liability for pure political
expression than the League wishes to admit. CRF has a strong interest in combatting this chilling
effect.

Fourth, the League flirts with the boundaries of Rule 11 by claiming “there is no indication
that Defendants Lingo, Life, or Voice lack adequate representation.” League Opp. at 5; see also
id. at 1 at 1 (“[N]or have Defendants’ counsel or this Court suggested that Defendants require
supplemental legal assistance”). In making this brazen argument, not a single one of the League’s
phalanx of attorneys felt it necessary to acknowledge they have filed a Motion for Default
Judgment, D.E. #98 (Sept. 16, 2024), against Defendant Steve Kramer, who has not entered an
appearance in the case and accordingly is not represenied by counsel. The argument in CRF’s
proposed brief demonstrates this Court should “decline to enter a default judgment” on Count I
against Kramer, who lacks any representaticn in this case, because “[w]hen a defendant defaults,
the court accepts the factual allegations in the complaint as admitted, but must assess the legal
validity of a plaintiff’s causes of action before entering judgment.” Proposed CRF Amicus Brief,
supra at 25 & n.12 (quoting United States v. Fuller, 2023 U.S. Dist. LEXIS 155408, at *2-3
(D.N.H. July 17, 2023)).

In any event, the courts of this district appear to have frequently permitted amicus
participation notwithstanding the apparent sufficiency of existing counsel, since the point of an
amicus is to help the court and present the amicus’ views on the underlying issues. See, e.g.,
Conserv. Law Found. v. Pub. Serv. Corp., No. 11-cv-353, 2013 U.S. Dist. LEXIS 170881, at *3
(D.N.H. Dec. 4, 2013); Freedom from Religion Found. v. Hanover Sch. Dist., 665 F. Supp. 2d 58

(D.N.H. 2009); Pub. Serv. Co. v. Patch, 962 F. Supp. 222, 241-42 (D.N.H. 1997).



Finally, the League hypothesizes accepting CRF’s amicus brief would somehow delay
these proceedings. CRF’s motion does not appear to have delayed the Magistrate Judge’s issuance
of a Report and Recommendations. See D.E. #99, at 2 (Sept. 19, 2024) (“The Coolidge-Reagan
Foundation filed a motion to file an amicus brief in support of the motion to dismiss.”). Especially
since this Court does not appear to have stayed discovery or other proceedings pending resolution
of the motion to dismiss, acceptance of this brief would not delay resolution of this case. Indeed,
CRF hopes the authorities and arguments presented in its brief help expedite dismissal of Count 1.2

CONCLUSION

For these reasons, CRF respectfully requests this Court exetcise its broad discretion to

grant its motion for leave to file its proposed amicus brief.

Dated: September 27, 2024. Respectfuliy submitted,
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2 CRF intends, with this Court’s permission, to file an amicus brief in opposition to Plaintiffs’
forthcoming objections to the Magistrate Judge’s Report and Recommendations. Cf. League Opp.
at 1 n.1.





