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noncompliance.” Id. The Court recognized that the labels operate to appear
harmful or negative, and as a sanction or penalty for those failing to comply with
those conditions, further acknowledging the “substantial political risk” imposed by
the ballot labels on such candidates. /d. at 525.

The Court further found that “the adverse labels handicap candidates ‘at the
most crucial stage in the election process — the instant before the vote is cast.” /Id.
(quoting Anderson v. Martin, 375 U.S. 399, 402 (1964)). Furthermore, the Court
found that it directed voters’ attention to a single issue c¢r consideration, implying
that such issue/consideration was important and paramount, influencing voters to
cast their vote against disfavored candidates. See id. Although unable to determine
exactly how much a candidate was disadvantaged by the label, the Court
nevertheless held that “the labeis surely place their targets at a political
disadvantage to unmarked candidates for congressional office,” and thus were not
a procedural regulaticn, but one that attempted to ““dictate electoral outcomes.””"

See id. at 525-26 (quoting U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 833-

34 (1995)).

3 Thus, the phrase “dictating electoral outcomes” clearly does not require

Plaintiffs to demonstrate literally that the ballot advantages would change the result
of any given election. Nevertheless, going even further than what was presented in
Cook, here Plaintiffs’ expert evidence demonstrates that the size of the various
effects observed are greater than the margin of victory in many recent elections.
(See DE1-2, 99127-28, 180 n.45).
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As in Cook, New Jersey’s bracketing and ballot placement laws do exactly
what the Elections Clause prohibits: it influences election outcomes, and favors
and disfavors classes of candidates.'* The list of items that Cook (and other courts
deciding Elections Clause cases) viewed as procedural all have something in
common: they are meant to apply neutrally, and not to bestow an advantage to
some candidates over others.

New Jersey’s laws and the ballot design practices of 19 county clerks
substantially favor candidates on the county line over all other candidates. As in
Cook, the advantages and disadvantages flow frou concrete benefits provided to
bracketed candidates, and denied to unbracketed ones. In addition to providing an
“enormous handicap” to party-endorsed candidates featured on the county line
over their opponents, the brackeing and ballot placement system allows county
clerks to further ostracize mmbracketed candidates, separating them with ballot
gaps, and relegating ther to obscure portions of the ballot in Ballot Siberia.

Thus, the District Court properly concluded that Plaintiffs were likely to

succeed on their Elections Clause claim, having found that the bracketing and

14

See generally Complaint, §9103-27 (collecting evidence from expert reports
of how the government imposes ballot and electoral advantages that amount to an
“enormous handicap” in favor of party-endorsed candidates featured on the county
line, and further systematically disadvantages unbracketed candidates compared to
bracketed candidates, in ways that alter election results and even carry the potential
to be outcome-determinative).
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ballot placement system “improperly influenc[es] primary election outcomes by
virtue of the layout on the primary ballots.” Opinion, p. 35.

III. Irreparable Harm, Balance of Equities, and Public Interest

The District Court did not abuse its discretion in finding that Plaintiffs
demonstrated imminent, irreparable harm, that the harm to Plaintiffs in the absence
of relief outweighed the harm to Defendants if relief was granted, and that granting
relief was in the public interest. This is so for all reasons set forth in the Opinion,
pp- 35-48, and need not be repeated at length herein. All three Plaintiffs highlight
that, absent injunctive relief, their injuries would iucvitably occur in the upcoming
primary election under the existing brackeiing and ballot placement system,
implicated fundamental constitutiona! rights, and could not be redressed by
monetary damages. See Kamdeni-Ouaffo v. Task Mgmt. Inc., 792 F. App’x 218,
221 (3d Cir. 2019) (quoting Campbell Soup Co. v. ConAgra, Inc., 977 F.2d 86, 91
(3d Cir. 1992)). As sce forth above, Intervenor fails to appreciate that there are
multiple ways in which candidates can be irreparably harmed under the bracketing
and ballot placement system, and that the harm to each Plaintiff (including to
Schoengood and Rush, as unbracketed candidates, in addition to Kim’s
associational rights) cannot be ignored. Plaintiffs only get one shot at a fair
election without an unconstitutional governmental thumb on the scale, and

preliminary injunctive relief is required to prevent such irreparable harm.
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As to the balance of the harms, the only evidence presented (other than from
Plaintifts) was from the Defendant County Clerks, as to the feasibility and timing
of redesigning the ballots. Those arguments are now moot, both because all of the
Defendant County Clerks subsequently withdrew their appeals, and because
Defendants have been complying with the injunction. Furthermore, Intervenor has
not presented any evidence of harm whatsoever, outside of speculative arguments
of counsel in briefing. And, contrary to Intervenor’s assertions, the ability to
endorse and communicate such endorsements is not implicated by the injunctive
relief, and they can do so on the ballot itself via slogans.

The evidence presented by Plaintiffs demonstrates that absent injunctive
relief, the fairness of New Jersey’s primary election results could well be doubted.
See DE1-2, 9 183.

IV. Amicus may not inject new issues on appeal and, in any event, their

claims as to lack of judicially manageable standards and as to Purcell have no
merit.

Amicus briefs are not “a method for injecting new issues into an appeal”;
accordingly, “an issue raised only by an amicus curiae is normally not considered
on appeal.” New Jersey Retail Merchants Ass'n v. Sidamon-Eristoff, 669 F.3d 374,
383 n.2 (3d Cir. 2012) (quotations omitted). Nonetheless, those claims lack merit
and are addressed briefly below.

A. This Case Does Not Present a Nonjusticiable Political Question
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No party below argued that Plaintiffs’ claims present a non-justiciable
political question; that claim appears for the first time on appeal, raised solely by
an amicus. Even if properly raised, the claim that there are no judicially
discernable and manageable standards to determine Plaintiffs’ claims lacks merit.

Rucho v. Common Cause, 139 S. Ct. 2484 (2019), 1s a landmark redistricting
case that followed a half century of the Supreme Court’s grappling with partisan
gerrymandering claims generally, and two decades of legal contests concerning
various reiterations of the North Carolina maps specifically. The Supreme Court
held that partisan gerrymandering claims, unlike ciher redistricting challenges, are
nonjusticiable for want of identifying a “clear, manageable, and politically neutral”
standard. /d. at 2498 (quotation omitted).

Rucho 1is inapposite here, where a fair, neutral, judicially manageable
standard is readily available: the application of the Anderson-Burdick test weighing
burdens and state inteiests of laws impacting the First and Fourteenth Amendment
rights of candidates and individuals in the voting rights context. Rucho should not
be read expansively to limit applicability of the decades-old Anderson-Burdick
balancing test, nor to end judicial review of ballot order and other ballot placement
cases. See Pavek v. Simon, 967 F.3d 905, 907 (8th Cir. 2020) (acknowledging
Rucho and nevertheless concluding, “We have adjudicated the merits of such

[ballot order] claims before and have comfortably employed judicially manageable
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standards in doing s0.”) (citation omitted); Nelson v. Warner, 12 F.4th 376, 385-87
(4th Cir. 2021) (same); Mecinas v. Hobbs, 30 F.4th 890, 901 (9th Cir. 2022)
(same). This familiar test has been applied by federal courts for decades, and
specifically in the context of ballot order cases, including from the Third Circuit.
See, e.g., Guadagno, 900 F. Supp. 2d at 447.

Moreover, the Supreme Court has summarily affirmed the availability of a
judicially manageable standard in ballot order schemes. See Powell v. Mann, 398
U.S. 955 (1970), aff’g 333 F. Supp. 1261 (N.D. 1. 1969) (three-judge district court
panel granting permanent injunctive relief invalidating as unconstitutional a
practice employed by the Illinois Secretary of State to determine ballot order.) In
Mann, the Illinois Secretary of State presented the question for review as: “Does
the ‘political question doctrine’ wsermit federal judicial cognizance of political
cases, involving inter- or intra-party election disputes?” No. 1359, Appellants’
Motion to Supreme Couit, 1970 WL 155703, *6 (March 27, 1970)."

The Supreme Court’s summary affirmance was clear: the political question
doctrine is inapplicable. The Court thereby rejected all jurisdictional claims;

otherwise, the Court simply could not have affirmed. Accordingly, in Mann, the

1 A summary affirmance precludes lower courts from reaching contrary

conclusions with respect to the precise issues presented as well as those
“necessarily decided by” the Court. See Mandel v. Bradley, 432 U.S. 173, 176
(1976); Hicks v. Miranda, 422 U.S. 332, 344 (1975) (“[L]ower courts are bound by
summary decisions by this Court until such time as the Court informs [them] that
[they] are not.”) (internal quotation marks and citation omitted).
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Supreme Court “necessarily decided” on the “precise issue” of the inapplicability
of the political question doctrine to a ballot order challenge, and such conclusion is
binding.

B. The amici’s Purcell claims have no merit.

As with the political question discussion, the issue is raised only by amici
and is not cognizable. The lone Appellant, Intervenor CCDC, does not cite to
Purcell, and the parties charged with implementing the Court’s order have
withdrawn their appeals and begun to implement the order.

The district court properly disposed of this argument, finding that “[t]he
problem . . . is that this case is not last-minuie. It was filed 100 days before the
primary election on June 4th, and well over a month before the April 5th deadline
for preparing official primary election ballots for printing. On this basis alone, this
case is readily distinguishable from the line of cases invoked[.]” (DE194, p. 28.)."°
Moreover, while the District Court did not abuse its discretion in declining to
invoke the Purcell doctrine to prevent a preliminary injunction, now that the
county clerks have begun to implement the District Court’s Order, any Purcell

issues would caution against vacating the preliminary injunctive relief.

1 See also Yang v. Kosinski, 960 F.3d 119 (2d Cir. June 1, 2020) (affirming
grant of preliminary injunctive relief 21 days before primary, affirming district
court order to add office of President on primary election ballot and list qualified
candidates).
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Even in the case relied on by Republican amici, Merrill v. Milligan, 142 S.
Ct. 879 (2022), Justice Kavanaugh recognized that application of the Purcell
doctrine 1s context specific: “How close to an election is too close may depend in
part on the nature of the election law at issue, and how easily the State could make
the change without undue collateral effects. Changes that require complex or
disruptive implementation must be ordered earlier than changes that are easy to
implement. ” Id. at 881, n.1 (Kavanaugh, J., concurring).

Here, the state actors, who have withdrawn frorn this appeal, are well
underway in designing office-block ballots for the Democratic primary. Despite
their initial protests, the clerks have apparentiy received confirmation from their
voting system vendors which compotis with the expert proofs proffered by
Plaintiffs — that they can in fact design office-block ballots with minimal
disruption. They have accepied the District Court’s preliminary injunction and are
implementing it. Whethier that design will apply to future Republican primaries is
not presently before this Court, and the preliminary injunction need not be
disrupted at this phase of the litigation.

V. Intervenor, a Non-State Actor, has No Right to Appeal an Injunction
Directed Only to the County Clerks.

Plaintiffs’ central argument is that the design of the New Jersey’s primary

ballots may not be manipulated, to the disadvantage of candidates and voters, at the
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behest of private political interests. The procedural posture of this appeal confirms

those concerns.

All nineteen of the County Clerks — the state Defendants to whom the
injunction is directed — have withdrawn their appeal of the preliminary injunction
and have proceeded to design new primary ballots that conform with the District
Court’s Order. Specifically, on April 4-5, the County Clerks Defendants drew for
ballot order and prepared new primary ballots for printing, explicitly conceding
that office-block ballot design is feasible. Biryukov, supra n.4 (Defendant Mercer
County Clerk explained, “Once [the voting systems vendors] tested and confirmed
that it would be possible, the reason for our appeal changed” and “[o]ur main
concern is to administer an election — and until yesterday we had no confirmation
that we could administer an election as ordered by the Court”); Id. (Defendant
Hunterdon County Clerk ¢xplained, “Hunterdon has the ability to comply with the
order and has withdrawn from the appeal.”).

The only remaining appellant is Intervenor CCDC — a private political
organization intent on preserving its political leverage through the continued use of
unconstitutional ballots. Intervenor cannot stand in the shoes of state actors, to

assert state and governmental interests (see Intervenor Br. at 29-33, 41, 43-45), in
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defense of a statute that even the New Jersey Attorney General refuses to defend.'’
Intervenor was not a named defendant; rather, it chose to intervene, and it has no
parens patriae right to assert the interests of the state.

The Supreme Court has emphasized a prudential limitation on standing
when the rights of third parties are implicated — “the avoidance of the adjudication
of rights which those not before the Court [here, the state actors] may not wish to
assert, and the assurance that the most effective advocate of the rights at issue is
present to champion them.” Duke Power Co. v. Carolira Evntl. Study Group, Inc.,
438 U.S. 59, 80 (1978) (citation omitted). A party fike Intervenor must assert “his
own legal rights and interests, and cannot resi his claim to relief on the legal rights
or interests of third parties” like the Cierk Defendants. Id. (citation omitted); see
also Kowalski v. Tesmer, 543 U.S 128, 129 (2004).

Article III’s limit on federal judicial power “recognizes that such suits often
are not pressed before the Court with that clear concreteness provided when a
question emerges precisely framed and necessary for decision from a clash of

adversary argument exploring every aspect of a multifaceted situation embracing

1 Then-New Jersey Governor Woodrow Wilson championed primary reform

to “break up the private and secret management of party machines” and the need
for “government representative of the people, [not] government representative of
political managers who served their own interest and the interests of those with
whom they found it profitable to establish partnership.” Brett M. Pugach, The
County Line: The Law and Politics of Ballot Positioning in New Jersey, 72
Rutgers Univ. L. Rev. 629, 633-34 (2020) (citing Ralph Simpson Boots, The
Direct Primary in New Jersey 30-31, 66 (1917)).
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conflicting and demanding interests.” Flast v. Cohen, 392 U.S. 83, 96-97 (1968)
(citations omitted) (emphasis added). The lack of a clash of adversary arguments
“exploring every aspect of a multifaceted situation” is evident here by the absence
of every single state actor.

The likelihood that any injury asserted by Intervenor may be redressable by
a favorable ruling is “too speculative.” Allen v. Wright, 468 U.S. 737, 752 (1984).
Intervenor has put forth no affirmative proofs in the record to establish its
purported harms; the only certifications accompanying its filings to date are those
of its counsel. (DE41, DES81, DES2.) Intervenor did not proffer a single witness,
despite the District Court’s instructions. (D%=141; Tr 14:17-15:4.) The interests
belatedly asserted by Intervenor necessarily require a governmental voice to
challenge the Order and address its implication.

Even if this Court were to vacate the preliminary injunction (as Intervenor
the seeks), there is no reason to believe the Defendant Clerks would suddenly
reverse course after taking substantial steps toward complying with the Order. The
redressability prong of standing is absent when relief depends on the voluntary
actions of others. See, e.g., Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 43
(1976) (held, too “speculative” to conclude that denying charitable-deduction tax
status to hospitals would cause them to provide future treatment to indigent

plaintiffs); Linda R. S. v. Richard D., 410 U.S. 614, 614 (1973) (mother failed to
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show that enforcement of child support statute would result in child support rather
than jailing of the child's father); Allen v. Wright, 468 U.S. 737, 758 (1984) ("it is
entirely speculative . . . whether withdrawal of a tax exemption from any
particular school would lead the school to change its policies™).

Intervenor cannot show a reasonable likelithood that the Clerk Defendants,
who are not parties to this appeal, would alter their conduct even if this Court
were to reverse the preliminary injunction. The relief requested on appeal is
therefore not justiciable.

CONCLUSION

For the foregoing reasons, this Court should affirm the District Court’s
preliminary injunction.
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