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PRELIMINARY STATEMENT

In this matter, the Plaintiffs Andy Kim, Sarah Schoengood, and Carolyn Rush
and their related official campaign entities seek preliminary injunctive relief against
19 County Clerks enjoining them from designing ballots in columns or rows,
requiring them to conduct a ballot draw for each office sought, and other restraints
as to the arrangement of the ballot. Notably, the Plaintiffs do not seek to invalidate
any statutory law or seek class relief on behalf of similarly situated campaigns.

With regard to Defendant Nancy J. Pinkin, sued in her official capacity as
Middlesex County Clerk (“Middlesex County Cleik’), Plaintiffs Sarah Schoengood
and Carolyn Rush would not even be on the ballot in Middlesex County as they
respectively seek office in Congressional Districts 2 and 3, two districts located
entirely outside of Middlesex County. Andy Kim, a Democratic candidate for United
States Senate, a statewide office, would be on the Middlesex County ballot.
However, per statutory law, Plaintiff Kim and other primary candidates for Senate
would be placed at the top row or column on the ballot, and the candidates for Senate
would be the “pivot point” or the office drawn for election. Accordingly, the relief
Plaintiffs seek is overly broad as it seeks to impact a county for which Plaintiffs’
concerns raised in their Verified Complaint are for the most part irrelevant. In doing
so, Plaintiffs seek to take away the Middlesex County Clerk’s discretion in arranging

a ballot, preclude Middlesex County from following New Jersey public policy as
1
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expressed in statute as it relates to providing candidates the right to file a joint
petition, and restricts other candidates rights to associate freely amongst themselves.

Lastly, the relief Plaintiffs seek as a whole is not appropriate as Plaintiffs have
not demonstrated a probability of success on the merits with regard to their
constitutional claims, they have not demonstrated irreparable harm, and the balance
of equities and public interest weigh heavily against such relief, particularly as it
relates to Middlesex County for which the constitutional rights asserted in Plaintiffs’

verified complaint are not applicable.
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FACTUAL BACKGROUND

The clerk will rely on the facts asserted by other Defendant County Clerks
and add the facts set forth in the Certification of Deborah Braga. Namely, that
pursuant to N.J.S.A. 19:23-26.1, the United States Senate office has served as
Middlesex County’s “pivot point” and Plaintiff Andy Kim would accordingly be
able to draw for his preferred ballot placement in Middlesex County. See Braga

Cert. at P2-4.
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LEGAL ARGUMENT

L. THIS COURT SHOULD DENY PLAINTIFFS’ REQUEST
FOR INJUNCTIVE RELIEF BECAUSE PLAINTIFFS HAVE
FAILED TO DEMONSTRATE IRREPARABLE HARM,
THEY ARE NOT LIKELY TO SUCCEED ON THE MERITS
OF THEIR CLAIMS, AND THE REQUESTED RELIEF IS
NOT IN THE PUBLIC INTEREST AND THE BALANCE OF
HARMS WEIGHS DECISIVELY AGAINST SUCH RELIEF.

Plaintiffs’ request for preliminary injunctive relief fails because they are not
likely to succeed on the merits, they have not deinonstrated irreparable harm, and it
would be in the public’s interest to avoid tiie greater harm that would occur if the
Court were to enter an Order infringing upon other candidate’s associational rights,
the clerk’s broad discretion in determining how to arrange a ballot to make it
understandable to the votcr, and the State’s ability to enforce its public policy as set
forth under New Jersey statutory law.

“Preliminary injunctive relief is an extraordinary remedy and should be

granted only in limited circumstances.” Kos Pharms., Inc. v. Andrx Corp., 369 F.3d

700, 708 (3d Cir. 2004). To prevail on a motion for preliminary injunctive relief,
Plaintiffs must demonstrate (1) a reasonable probability of success on the merits; (2)
that the denial of the requested injunction will result in irreparable harm; (3) whether

there will be greater harm to the nonmoving party if the injunction is granted; and

4
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(4) whether granting the injunction is in the public interest. Issa v. Sch. Dist. of

Lancaster, 847 F.3d 121, 131 (3d Cir. 2017).

As demonstrated below, Plaintiffs fail to establish all four factors and
consequently, the request for preliminary injunctive relief should be denied.

A.  Plaintiffs’ Cannot Demonstrate Irreparable Harm if an

Injunction Does Not Issue Against the Middlesex County
Clerk.

To establish irreparable harm in the absence of preliminary relief, a movant
has the burden of establishing a “clear showing of imimediate irreparable injury.”

Donald J. Trump for President, Inc. v. Way, 492 &. Supp. 3d 354, 373 (D.N.J. 2020)

(citing ECRI v. McGraw-Hill, Inc., 809 £.2d 223, 226 (3d Cir. 1987)). The

claimed injury cannot merely be possible, speculative or remote, in other words ““a
risk of irreparabie harm is not enough.”

Laidlaw, Inc. v. Student Transp. of Am., Inc., 20 F. Supp. 2d 727, 766 (D.N.J. 1998),

abrogated on other grounds by ADP, LLC v. Rafferty, 923 F.3d 113 (3d Cir. 2019)

(internal citations omitted).

In this case, the Plaintiffs’ ultimate goal is to prevail in a primary election.
While Plaintiffs speculate that they could be harmed by receiving an unfavorable
placement on the ballot, or a failure to be part of a slate of candidates, that does not
rise to the level of an irreparable injury. First, with the exception of Plaintiff Kim,

none of the Plaintiffs are campaigning for an office that would place them on a
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Middlesex County ballot. In the case of Plaintiff Kim, as a statewide candidate for
Senate, pursuant to statute and practice, he would have the same statistical
opportunity to be drawn in the first column or row irrespective of whether he were
to file a joint petition with other candidates. N.J.S.A. 19:23-26.1 (stating that “In
the case of a primary election for the nomination of a candidate for the office of
United States Senator and in the case of a primary election for the nomination of a
candidate for the office of Governor, the names of all candidates for the office of
United States Senator or Governor shall be printed on the official primary ballot in
the first column or horizontal row designated for iie party of those candidates.”);
see Braga Cert. Thus, assuming these clairas have merit, much of Plaintiffs’
arguments of being harmed by a “primacy effect” would not be applicable to the
Middlesex County Clerk.

Even assuming Plainti{{ Kim fails to be drawn in his preferred placement on
the ballot, much like his ability to draw for such a placement, he would have the
same opportunity as every other candidate to campaign and advise voters where they
can find his name on the ballot. There would also be no impediment to Plaintiff Kim
campaigning with and recruiting like-minded candidates to form a bracket of
candidates. That said, there would be no irreparable harm to Plaintiff Kim as either
with or without the grant of the preliminary injunctive relief, Plaintiff Kim will be

able to be drawn for his preferred ballot position in Middlesex County and will have
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an unfettered opportunity to run a successful campaign to be the Democratic Party
nominee for Senator irrespective if he runs alone or if he decides to associate and
bracket with other like-minded candidates.

Finally, to the extent that Plaintiffs’ alleged irreparable harm comes as a result
of an alleged constitutional injury, for the reasons set forth in Part B below, Plaintiffs
have failed to demonstrate an irreparable injury as they have not demonstrated a
reasonable probability of success on the merits with regard to their Constitutional
claims against the Middlesex County Clerk.

B.  Plaintiffs Cannot Demonstrate a Probability of Success on the

Merits As Against the Middlesex County Clerk Particularly
As The Bracketing Laws 5o Not Violate Plaintiffs’
Constitutional Rights, Particularly When Plaintiffs’

Allegations Are Not Apsniicable As Against the Middlesex
County Clerk.

As demonstrated below, Plaintiffs cannot demonstrate a probability of
success on the merits a: their claims relate to the Middlesex County Clerk as they
will not be able to establish that the Middlesex Clerk’s actions would violate their
First Amendment Right to Vote, their right to Equal Protection Under the Law,
Right to Freedom of Association, nor would her actions violate the Elections Clause
under the Federal Constitution.

1. Plaintiffs Cannot Demonstrate a Violation of the Right to Vote Under
the First and Fourteenth Amendment

In Count I of the Complaint, Plaintiffs allege violations of the First and
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Fourteenth Amendments based on their constitutional right to vote.

As this Court has recognized in the companion case of Conforti v. Hanlon',

the Supreme Court developed the Anderson-Burdick test to analyze the

constitutionality of burdens on election-related First Amendment rights. Under this
test, a court weighs the burdens placed on the rights a plaintiff seeks to assert verses

the State’s interests and the extent that these interests require such a burden.

Anderson v. Celebrezze, 460 U.S. 780, 103 S.Ct. 1564, 75 L.Ed.2d 547 (1983), and

Burdick v. Takushi, 504 U.S. 428, 112 S.Ct. 2059, 119 L.Ed.2d 245 (1992). If the

law imposes a severe burden, then strict scrutiny is appropriate, but if the burden is
not severe but only imposes reasonable nondiscriminatory restrictions, the State’s
important regulatory interests are gererally sufficient to justify the restrictions.

Mazo v. Way, 54 F.4th 124, 145 (3d. Cir. 2022).

Plaintiffs First Amendment Constitutional claims fail as the mandate to follow
N.J.S.A. 19:49-2 and tc permit candidates to file a joint petition in no way burdens
the right to vote as any voter would have the unfettered ability to vote for candidate
of his or her choice and would not dilute any votes.

Even assuming for the sake of argument that Plaintiffs’ assertion that the

primacy effect of being in the first column or row biases voters, such an argument is

! Available at 2022 WL 1744774 (D.N.J. 2022).
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not relevant to Middlesex County as only Plaintiff Kim is a candidate on Middlesex
County’s ballot. Further, as a candidate for Senate, Plaintiff Kim is in the “pivot”
position and accordingly has the same chance to be in a primary column as any other
primary Senate candidate. N.J.S.A. 19:26.1. Thus, as it relates to the Middlesex
County Clerk, none of the Plaintiffs would be forced to associate with any other
candidate to participate in the ballot drawing process. As a candidate in the pivot
position, Plaintiff Kim has the opportunity to bracket, or not to bracket with any
other candidate of his choosing as it will not have any impact where he would appear
on the ballot vis a vis other Senatorial candidates. 7o the extent that he complains
that he may not be aligned with other candidates, as a candidate for Senate, he has
the unfettered right to recruit and campaign with other like-minded candidates. As
such, the weight of Plaintiff Kim’s alleged burdens would be de minimis and the
State’s interests would be subject to a less exacting level of review.

On the other hand, the Clerk’s interests in following the legislative mandate
of N.J.S.A. 19:49-2, having the ability to exercise her discretion to design a ballot in
a manageable and understandable way, and respecting the associational rights of
other candidates are weighty. While none of the Plaintiffs would be forced to
associate with any other candidate to participate in the ballot drawing process. if this
Court were to grant Plaintiffs’ request for injunctive relief and preclude parties from

associating with one another, the only candidates whose freedom of association
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would be violated would be all other Middlesex County candidates who are not

parties to the present matter. Eu v. San Francisco Cty. Democratic Cent. Comm.,

489 U.S. 214, 222 (1989) (invalidating laws banning primary endorsements and
imposing restrictions on internal policy governance of political parties and holding
that “Freedom of association means not only that an individual voter has the right to
associate with the political party of her choice, but also that a political party has a

6 ¢

right to * ‘identify the people who constitute the association, and to select a “standard
bearer who best represents the party’s ideologies and preferences.”).
Moreover, as this Court has recognized thai “the State has an interest in

regulating elections to ensure that voters ste able to understand the ballot. . .

Democratic-Republican Org. of New Jersey v. Guadagno, 900 F. Supp. 2d 447, 456

(D.N.J.), aff'd, 700 F.3d 130 (3d Cir. 2012). In this case, the Legislature could have
reasonably determined that permitting candidates to bracket one another would
further those candidates rights to associate, while also communicating to the voters
the principled alignment of those candidates, providing a manageable and
understandable ballot. Further, the Legislature has accorded County Clerks broad
discretion to set up ballot arrangements and arrays in a manner that furthers the

interest in an orderly election. Schundler v. Donovan, 377 N.J. Super. 339, 34748,

(App. Div.), aff'd, 183 N.J. 383 (2005).

10
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Overall, given the de minimis burden that would be placed on Plaintiffs
asserted rights verses the considerable and weighty burdens placed on the State’s
interests, Plaintiffs have not demonstrated a reasonable probability of success on the
merits on their First Amendment Right to Vote claims against the Middlesex County
Clerk to warrant preliminary injunctive relief against that office.

2. Plaintiffs Cannot Demonstrate a Probability of Success on the Merits
With Regard to Their Equal Protection Claims Against the Middlesex
County Clerk.

In this case, Plaintiffs assert that the Middlesex Clerk’s adherence to N.J.S.A.
19:49-2 violates their rights as unbracketed candidates to Equal Protection under
the Fourteenth Amendment of the Federal Constitution. Plaintiffs assert that as

unbracketed candidates they would be subject to a disadvantageous ballot draw.

See [P 189 of the Verified Complaint.

The Middlesex County Clerk’s adherence to N.J.S.A. 19:49-2 is non-
discriminatory and neutral on its face as it applies to all candidates for office. As
this Court recognized in the unpublished decision in Conforti, the classification
between bracketed and non-bracketed candidates does not fall into a suspect or

quasi-suspect category warranting a lesser standard of review. Conforti v. Hanlon,

2022 WL 1744774, at *16 (D.N.J. 2022).
With regard to the Middlesex County Clerk, two of the Plaintiffs are not

candidates for office in Middlesex County and the one candidate, Plaintiff Kim,

11
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would be drawn for the ballot on the same footing as all other Democratic
candidates for Senate. Accordingly, Plaintiffs concern that they would be prevented
from obtaining preferred placement on the ballot is not applicable to the Middlesex
County Clerk.

With regard to the Plaintiffs’ concern that their candidacy will be given less
weight if not part of a large bracket of candidates, Plaintiffs fail to demonstrate how
they would be prevented from recruiting other like-minded candidates to form a
bracket for which they could campaign as a whole. It is axiomatic in the First
Amendment context that oftentimes the “remedy to be applied is more speech, not

enforced silence.” Linmark Assocs., Inc. v. Wiilingboro Twp., 431 U.S. 85, 97, 97

S. Ct. 1614, 1620, 52 L. Ed. 2d 155 (1977) (citing Whitney v. California, 274 U.S.

357, 377,47 S. Ct. 641, 649, 71 L. Ed. 1095 (1927), overruled by Brandenburg v.

Ohio, 395 U.S. 444, 89 S. Ct. 1827, 23 L. Ed. 2d 430 (1969)). Rather than seeking
to prohibit other candidates from associating with one another and campaigning
together to express their common principles as candidates, the more appropriate
response in our system of government would be to recruit other candidates to also
bracket and campaign as a collective unit of candidates who share common

interests, principles, and goals.

Altogether, because the Plaintiffs do not form a suspect or quasi-suspect class

and will not be subjected to differential treatment as it relates to their candidacy in

12
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Middlesex County, their Equal Protection claims fail and accordingly they have not
demonstrated that they have a reasonable probability of success on the merits.

3. Plaintiffs Freedom of Association Claims Are Improperly

Asserted Against the Middlesex County Clerk Because They Will
Be Subject to No Burden if They Choose Not to Associate With
Other Candidates. Instead, the Relief Plaintiffs Seek Only Harms
Other Candidates Right to Associate.

Plaintiffs assert that the clerk’s adherence to New Jersey’s bracketing laws
infringes upon their right not to associate because they may be precluded from
obtaining a preferred ballot position. Eu, 489 U.S. at 224 (“The right of association
includes the corresponding right not to associatc.™).

However, as it relates to Middlesex County, Plaintiffs’ concerns are not
present as they either will not be on the ballot in Middlesex, or, in Plaintiff Kim’s
place, will be afforded the oproriunity to be drawn for his preferred ballot position
irrespective of whether he associates or does not associate with other candidates. As
New Jersey’s Appellate Division recognized,
“there can be no rights violation where a county clerk makes a fair effort to follow
the dictate that all candidates for the highest office, i.e., U.S. Senator or Governor,
be treated equally to the extent physical constraints allow, as long as, at the same

time, a good faith effort is made to effect the expressive rights of all candidates.”

Schundler v. Donovan, 377 N.J. Super. 339, 348 (App. Div.), aff'd, 183 N.J. 383

(2005). In this case, all Plaintiffs who will be on the ballot in Middlesex County will

13
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be treated equally and drawn for ballot position with chance being the only
determining factor.

Further, in this case, the relief Plaintiffs seek as it relates to Middlesex County
will have no impact on their freedom to associate, but will instead inhibit all other
candidates’ rights to associate with one another. Again, in Schundler, New Jersey’s
Appellate Division determined that such a preclusion on the associational rights of
candidates, albeit in the form of a statute rather than a Court Order, violated

candidates’ First Amendment rights . Schundler v. Doncvan, 377 N.J. Super. 339,

348 (App. Div.), aff'd, 183 N.J. 383 (2005) (statmg that “The First Amendment
protects the free speech and associational rights of every candidate in a primary
election to declare a ballot affiliation with any other candidate or cause, or to
designate his or her choice not to affiliate. Thus, the absolute prohibition contained
in the last sentence of N.J.S.A. 19:23-26.1 must be seen as a violation of the Eu
standard.”)

Even to the extent the Plaintiffs assert that the Middlesex County Clerk’s
adherence to N.J.S.A. 19:49-2 has a minimal impact on Plaintiff Kim’s right to
associate, the State’s interests in providing a manageable and understandable ballot
that assures the associational rights of the candidates and informs voters of those
candidate’s associational preferences, outweigh any de minimis infringement of

Plaintiffs’ associational rights.

14
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4. Plaintiffs’ Cannot Demonstrate That the Middlesex Clerk’s
Actions Violated the Elections Clause.
The Elections Clause provides: “The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in each State by the
Legislature thereof; but the Congress may at any time by Law make or alter such

Regulations, except as to the Places of chusing Senators.” Moore v. Harper, 600

U.S. 1, 10, 143 S. Ct. 2065, 2074, 216 L. Ed. 2d 729 (2023) (citing U.S. Const.,
Art. 1, § 4, cl. 1). When a regulation does not regulate the “time, place, or manner,”
courts must consider whether the regulation o1 1ts face or as applied falls outside
that grant of power to the state and instead impermissibly dictates electoral
outcomes, favors candidates, or evades important constitutional constraints. Cook
v. Gralike, 531 U.S. 510, 523 {(2001).

In this case, the clerk’s practice of adhering to N.J.S.A. 19:49-2 is done
pursuant to the State’s important interest in regulating elections, particularly with
regard to the arrangement of ballots in an orderly fashion that respects candidate’s
associational rights. The placement of candidate’s on the ballot does not rise to the
level of a constitutional injury so long as they are on the ballot, as the potential for
being placed on a less preferred area of the ballot is inherent in the process

particularly where ballot placement is oftentimes determined by “the luck of the

15
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draw.” Schundler v. Donovan, 377 N.J. Super. at 349; Democratic-Republican Org.

of New Jersey v. Guadagno, 900 F. Supp. 2d 447, 456 (D.N.J.), aff'd, 700 F.3d 130

(3d Cir. 2012) (stating that “placement is surely a less important aspect of voting
rights than access.”)

Further, again, with regard to these Plaintiffs, they have diminished claims
against the Middlesex County Clerk as their placement on the ballot in Middlesex
County is either irrelevant, or in the case of Plaintiff Kim, he will be accorded the
same “luck of the draw” chance as all other Senate Primaiy candidates. Altogether,
Plaintiffs have not demonstrated a reasonable probabvility of success on the merits
against the Middlesex County Clerk.

C. IfInjunctive Relief Is Granted, There Will Be Greater Harm
to the Middlesex County Clerk and Other Non-Parties.

As demonstrated above, Plaintiffs requested relief seeks to overturn the New
Jersey Legislature’s siatutorily expressed interests in organizing ballots in a
manageable and understandable order, infringe upon the clerk’s broad discretion
in fashioning a manageable and easily understandable ballot, and affect other
candidate’s rights to associate. What’s more, is that Plaintiffs’ requested relief with
regard to the Middlesex County Clerk comes with regard to a ballot to which two
of the Plaintiffs are not even be present. The one remaining Plaintiff who will be

on the Middlesex ballot will be listed in the first row or column with the placement

16
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determined by chance weighted equally with all other candidates. On the other
hand, the Plaintiffs’ requested relief will infringe upon the associational rights of
other candidates, and infringe upon New Jersey public policy as expressed through
N.J.S.A. 19:49-2 and the discretion accorded county clerks in designing ballots. In
sum, the balance of hardships weigh heavily in favor of not granting such relief.
Moreover, the timing of Plaintiffs’ complaint is also concerning and should
factor into the harm to the non-moving parties. Per Federal Elections Commission
filings, Plaintiff Kim filed as a candidate for Senate since September 25, 2023. See

Federal Elections Commission website, available ai https://docquery.fec.gov/cgi-

bin/forms/C00648220/1726789. Despite undertaking the early stages of his

candidacy in September of 2023, Deferdant Kim did not file this matter until five
months later at the end of Februaiy, 2024. Insofar as Plaintiffs in this matter seek
equitable relief, it is worthwhiie referencing the doctrine of laches which has been
used to bar relief when there is “inexcusable delay in instituting suit, and prejudice

resulting to the defendant from such delay.” United States v. One Toshiba Color

Television, 213 F.3d 147, 157 (3d Cir. 2000). While that doctrine is usually
inapplicable when suit is filed within the statutory period, it is worthwhile
referencing with regard to the balance of the hardships. Id. at 158. In this case,
given the Plaintiffs’ delay in seeking equitable relief, it is anticipated that even

despite the Court’s expedited hearing schedule, the outcome of the request for
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preliminary injunctive relief will not be determined until April 5* or 6, the
deadline to prepare the primary election ballot for printing. N.J.S.A. 19:14-1. In
other contexts, denial of the right to meaningful appellate review has been deemed

a constitutional violation. See generally Douglas v. People of State of Cal., 372

U.S. 353, 355, 83 S. Ct. 814, 815, 9 L. Ed. 2d 811 (1963). In this case, given
Plaintiffs’ delay in filing, should an Order issue, the clerks will be faced with the
unenviable Hobson’s choice of either seeking appellate review, or complying with
the statutorily imposed deadlines designed to ensure that voters have an
opportunity to cast their ballots, particularly Mail-in Ballots. Moreover, Plaintiffs
delay in filing after they had months to sc¢cure expert testimony prejudices
defendants who have been denied a micaningful opportunity to obtain expert
testimony of their own. Altogether, Plaintiffs’ months-long delay in filing the
instant matter should be considered in weighing the hardships to the parties.
[add Deborah]

D.  Granting Plaintiffs’ Injunctive Relief Will Not Be In the
Public Interest.

Finally, granting Plaintiffs’ request for preliminary injunctive relief is not in
the public’s interest as it will disturb New Jersey public policy with regard to the
design of ballots and infringe upon the clerk’s discretion in preparing a manageable

and understandable ballot.

18
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First, in passing N.J.S.A. 19:49-2, New Jersey’s Legislature favored a system
in which candidates can advance their shared beliefs by filing a joint petition and
bracketing and associating with one another. In doing so, they were able to
communicate to voters those candidates who share such goals and principles
simplifying and aiding in voters’ decision making process. While Plaintiffs certainly
would prefer a ballot where each candidate runs separately to assert that candidate’s
individual merit, that is a matter left for the Legislature particularly when Plaintiffs’
have failed to demonstrate a violation of their Constitutional rights. As the Supreme
Court has recognized, when

“Congress has neither invaded a substantive constitutional right or freedom,
nor enacted legislation that purposefuliy operates to the detriment of a suspect
class, the only requirement of eqai protection is that congressional action be
rationally related to a legitimate governmental interest. . . It is not the mission
of this Court or any other te decide whether the balance of competing interests
[] is wise social policy. it that were our mission, not every Justice who has
subscribed to the judgment of the Court today could have done so. But we
cannot, in the name of the Constitution, overturn duly enacted statutes simply
“because they rray be unwise, improvident, or out of harmony with a
particular school of thought.” Rather, “when an issue involves policy choices
as sensitive as those implicated here . . . , the appropriate forum for their
resolution in a democracy is the legislature.”

Harris v. McRae, 448 U.S. 297, 326, 100 S. Ct. 2671, 2693, 65 L. Ed. 2d
784 (1980) (internal citations omitted).

Lastly, the Plaintiffs requested relief significant precludes County Clerk’s
from exercising the discretion accorded to them under New Jersey law to fashion an

understandable and manageable ballot. Specifically, Plaintiffs seek to preclude
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clerks from preparing ballots, amongst other things, 1) designed by columns or
rows...; 2) with “incongruous separation” from other candidates 3)) precluding the
placement of candidates underneath other candidates running for the same office; 4)
and requiring a ballot draw for each office sought, even for more localized offices
such a County Committee which in Middlesex County alone would require a draw
for all 615 districts within the County, which would be unwieldy potentially
requiring ballot draws for thousands of candidates across the ballot. See Braga Cert.
at §7-10.

As the Appellate Division of the Superioi Court of New Jersey has
recognized, it is beyond judicial expertise to require “any particular method of ballot
construction” and that “judicial officers on any such review should not substitute
their judgment for the reasonablz decisions of the public officers in whom the
Legislature has reposed the authority and duty to administer the electoral process”
which as it relates to ballot design, resides with the county clerks. Plaintiffs’

requested relief in seeking to have this Court supervise ballot spacing and design

seeks to usurp the role of the county clerks. Schundler v. Donovan, 377 N.J. Super.

339, 349-50 (App. Div.), affd, 183 N.J. 383 (2005).

20
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INTRODUCTION

The instant matter arises out of an emergent application of Plaintiffs for
injunctive relief with respect to a constitutional challenge to bracketing and ballot
placement and position systems in advance of the State of New Jersey 2024 Primary
Election. Plaintiffs include Andy Kim, a candidate for the United States Senate, and
candidates for the United States House of Representatives, Carolyn Rush and Sarah
Schoengood, and organizations advocating for their respective campaigns
(“Plaintiffs”). Plaintiffs have raised a constitutional challenge and are seeking
injunctive relief with respect to ballot positionirig and placement which would
appear to ensure that candidates who exercise bracketing rights do not have any
perceived advantages over other candidaies seeking the same offices.

Plaintiffs’ Complaint names all County Clerks within the State of New Jersey
as Defendants or Interested Parties in this action. The County Clerk for the County
of Warren, Holly Mackey, has been named as a Defendant in her official capacity as
County Clerk (“Defendant” or “County Clerk™). Plaintiffs’ Complaint asserts
violations of the First and Fourteenth Amendments of the United States Constitution
and Elections Clauses on the basis that candidates for the same office within a major
political party’s primary election are not treated in a similar manner. Plaintiffs argue
that candidates who are able to exercise bracketing rights or obtain endorsement

from a county organization and thus are placed on the ballot under a county
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organizational line benefit from positioning that ends up being more favorable than
other candidates.

The County of Warren, through the County Clerk, evaluates this case from
previous experience with respect to litigation involving bracketing. The County was
involved in litigation in 2017 arising out of its then-current election and ballot
software system’s inability to render a ballot which would allow for bracketing
where there were blank spots on the ballot and draw of position of the office for
Governor. In that case, the Superior Court of New Jersey found that the technical
inability to render such a ballot violated the carndidates’ bracketing rights even
though such candidates prevailed in the 2017 Primary Election. Accordingly, the
County Clerk 1s bound under current New Jersey statutory and case law to abide by
bracketing wishes of candidates secking office in the Primary Election. Plaintiffs’
proposed relief runs contrary to established New Jersey state law and the
associational rights of candidates seeking to exercise bracketing rights in the Primary
Election, where bracketing rights are recognized, and could cause the County of
Warren to violate current law and a Superior Court Order. Therefore, the County
Clerk respectfully requests that any remedy balances recognized rights of candidates
and voters and duties of the Office of County Clerk, be clear that such relief is being
required by the Court, and ensures that County Clerks, including the Warren County

Clerk, not be subject to any legal liability as the result of implementing any relief in
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the event that the Court’s balancing of interests results in any granting of relief in
favor of Plaintiffs. Lastly, the County Clerk also respectfully requests that any
decision be made with sufficient time for ballot design in order to comply with
statutory deadlines governing the Primary Election. Given the relative interests of
parties and legal requirements regarding ballot design and bracketing, the County
Clerk is not in a position to support Plaintiffs’ application.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

This matter arises out of a Verified Complaint and 4« Motion for Preliminary
Injunction filed by Plaintiffs on February 26. 2024 in connection with the
arrangement and production of ballots for th¢ 2024 State of New Jersey Primary
Election scheduled for June 4, 2024 (“Primary Election”). (ECF No. 1, Plaintiffs’
Complaint 9 1-227; ECF No. 5, Motion for Injunctive Relief). Plaintiffs include
Andy Kim, a candidate for the¢ United States Senate, and candidates for the United
States House of Repiesentatives, Carolyn Rush and Sarah Schoengood, and
respective campaign organizations. (ECF No. 1, Plaintiffs’ Complaint 9] 24-29).
Nineteen (19) of the twenty-one (21) County Clerks in the State of New Jersey have
been named as Defendants in their official capacities, while the Secretary of State
for the State of New Jersey and the County Clerks for Salem and Sussex Counties
have been named as Interested Parties. (ECF No. 1, Plaintiffs’ Complaint 9 28-52).

Plaintiffs’ Complaint asserts that New Jersey’s system of ballot placement and
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positioning in the Primary Election are unconstitutional. (ECF No. 1, Plaintiffs’
Complaint 9| 1, 16-17, 53-227). Plaintiffs seek injunctive relief which would result
in county line and bracketed candidates not having any advantage over other
candidates. Such relief would include a preliminary injunction against County
Clerks making use of any ballot design which Plaintiffs would assert to be
unconstitutional, and thereby require the use of an office-block ballot layout (also
known as a “bubble ballot™). (ECF No. 1, Plaintiffs’ Complaint 49 16-17; ECF No.
5, Motion for Injunctive Relief).

Defendant Holly Mackey, in her official duty, is the Clerk of the County of
Warren (“Defendant” or “County Clerk”), having served as County Clerk since
2018, whose statutory duties and obligations include election-related functions, such
as responsibility for ballot desigr of Primary and General Election ballots utilized
within the County of Warren (“Warren County” or “County”) and that ballot design
complies with applicable New Jersey statutes and case law precedent. Such
applicable controlling law includes the right of bracketing which may be exercised

by candidates pursuant to N.J.S.A. 19:49-2 and the case of Warren County

Democratic Committee, et al. v. Patricia Kolb, et al., Docket No. WRN-L-000120-

17 (Law Div. 2018) (“Kolb Matter), which was filed in April 2017 in the Superior

Court of New Jersey, Law Division, Somerset County. (Defendant’s Certification
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9 1-3, 15; Counsel Certification 99 1-5, Exhibit “A”, December 22, 2017 Court
Order and Opinion in “Kolb Matter”).

The Kolb Matter was filed ahead of the 2017 State of New Jersey Primary
Election as a result of technical difficulties which prevented the County’s then-
current election and ballot software system from being able to provide for the
exercise of bracketing rights where there were blank spots on the ballot based on the
number of candidates running for various offices. The technical difficulties resulted
in the County designing a Primary Election ballot layout containing features
consistent with a bubble ballot. (Defendant’s Certification 99 3-4; Counsel
Certification 99 1-5, Exhibit “A”, December 22, 2017 Court Order and Opinion in
“Kolb Matter”).

Plaintiffs Warren County Izimocratic Committee and Iris Perrot prevailed in
the Kolb Matter litigation, where in December 2017 the Court found that they were
entitled to relief with respect to the ballot design. The Court also awarded attorney’s
fees to Plaintiffs in 2018. Since that time, the Cunty Clerk’s understanding of the
result of the litigation is that Warren County is bound by the Court Order and
requirement to accommodate requests for bracketing whenever requested by
candidates for elective office. (Defendant’s Certification § 5; Counsel Certification
99 1-5, Exhibit “A”, December 22, 2017 Court Order and Opinion in “Kolb Matter”).

In 2018, after Defendant became County Clerk, she was advised for the first time
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that the election and ballot software system could provide technical modifications
for the ballot design which would enable bracketing under the circumstances
requested by Plaintiffs in the preceding litigation. (Defendant’s Certification 9 6).

In 2019 the County of Warren began to utilize its current system, which has
the ability to technically allow a ballot design which is either based on a bubble
ballot, or bracketing of candidates, including the use of a county organizational line
(“organizational line”) at the request of a county or local political party organization.
Paper ballots utilized in 2018 and 2019 included a bubble ballot design. By way of
contrast, in 2020 paper and electronic ballots for the General Election were matched
to include bracketing. (Defendant’s Certification q 7).

The County can currently design a ballot that either contains bracketing or a
bubble ballot, which could include the use of a common slogan by groups of
candidates at the request of candidates and/or county or local political party
organization. However, the intrinsic properties associated with bracketing lines and
bubble ballot layout are such that it is not possible for a ballot to be designed which
simultaneously comply with the functional elements of both formats while also
avoiding voter confusion if there are several offices and sufficiently significant
numbers of candidates for at least one (1) office on the ballot, and at least two (2)
different requested bracketing groups, especially if the different groupings and

offices do not exactly correspond. (Defendant’s Certification 4 8).
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The nature of Plaintiffs’ requested relief effectively places the County in a
virtually impossible position. Ifthe County designs a ballot according to the wishes
of Plaintiffs, Warren County could be subject to litigation by current candidates for
elective office or other parties for violating the contours of bracketing rights and
legal requirements set forth in the Kolb Matter. The County was presented with such
a possibility in 2020 based on the Warren County Democratic Committee’s wish to
make use of bracketing for the 2020 General Election, which required that the
County utilize a ballot design which included bracketing. {Defendant’s Certification
19).

As a result of the Court’s ruling in the Kolb Matter, as well as the First
Amendment associational rights afforded by bracketing, the County is compelled to
design ballots with bracketing, and if sought, organizational lines, whenever such
requests are made. This condition is effective unless and until another Court
decision requires that tire County design a ballot with a bubble layout and/or other
form of relief. Any action by the County in designing a ballot contrary to requests
for bracketing and/or organizational lines would technically violate State law and a
prior Court ruling. (Defendant’s Certification 9 10-11).

The additional remaining issue of concern relates to the early April statutory
deadlines associated with ballot design and mailing. Ballots for the 2024 State of

New Jersey Primary Election must be locked down, finalized, and sent off for
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printing no later than April 6. (Defendant’s Certification 49 12, 14). It takes some
time for the information relating to the candidates and offices to be compiled into a
compliant and functional ballot design, which then need to be printed by the
thousands, assembled, and mailed for the purposes of mail-in, overseas, military,
and absentee ballots. (Defendant’s Certification 9 13). Such input will by definition
be unavailable until such time that the Court is able to rule on Plaintiffs’ present
application. (Defendant’s Certification 9 14).

On February 27, 2024, the Court conducted a case management and
scheduling conference. Defendant County Clerk tiow files the instant response
pursuant to the Court’s scheduling in this matter.

LEGAL ARGUMENT
POINT 1
PLAINTIFFS’ REQUESTED RELIEF VIOLATES THE STATUTORY

AND CONSTITUTIONAL RIGHTS OF ALL OTHER CANDIDATES
AND POLITICAL ORGANIZATIONS.

Plaintiffs’ underiying requested substantive relief with respect to the layout of
ballots for the 2024 State of New Jersey Primary Election is problematic in that it is
contrary to the recognized constitutional and statutory rights of candidates to
associate. It is clear that the law recognizes the associational right of bracketing by
candidates for elective office and prescribes requirements for the production of
primary election ballots. Even where such recognized rights and requirements are

not absolute, they are of paramount concern.
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It is clear that New Jersey election law statutes provide for the availability of
bracketing by candidates seeking to exercise their First Amendment associational
rights on the ballot, as set forth in N.J.S.A. 19:49-2, as well as the contiguous primary
ballot placement of candidates for the Office of Governor or United States Senator,
as set forth at N.J.S.A. 19:23-26.1. The exercise of fundamental First Amendment
rights such as these are not absolute and may be subject to regulations which

safeguard the electoral process. See, e.g., Schundler v. Donovan, 377 N.J. Super.

339, 347 (App. Div. 2005), aff’d, 183 N.J. 383 (2005), citing Tashjian v. Republican

Party of Connecticut, 479 U.S. 208, 217-218, 107 S. Ct. 544,93 L. Ed.2d 514 (1986).

Fundamental rights are subject to limitaticn if a sufficiently compelling public
interest is present, and with respect to eiections the test for whether a compelling

public interest exists “is whether ‘the regulation ... is necessary to the integrity of

b

the electoral process.”” Schundler at 347, quoting Eu v. San Francisco County

Democratic Central Comm., 489 U.S. 214, 222, 233, 288, 109 S. Ct. 1013, 103 L.

Ed.2d 271 (1989). This principle will be applied with respect to the constraints of
ballot arrangement. The linchpin of the legislative scheme for electoral purposes is
that to the extent physical constraints allow, there should be “equality of treatment
among candidates for the same office.” Schundler at 347-348. Such interests will

also factor in bracketing rights and any statutorily-required separate line, such as for

Governor or United States Senator. See N.J.S.A. 19:49-2; 19:23-26.1; Andrews v.
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Rajoppi, 2008 WL 1869869, at *2 (App. Div. Apr. 28, 2008), certif. denied, 195 N.J.

518 (2008) (finding that an “L”-shaped listing of three (3) candidates for Senate
violated requirements set forth in N.J.S.A. 19:23-26.1, in part due to greater
availability of space on ballot). The approaches used by the Appellate Division in

Schundler and Andrews displayed an awareness and application of specific factual

circumstances to the controlling law.

In the present case, Plaintiffs’ proposed ultimate relief would violate
bracketing and associational rights of various candidates for office in the 2024
Primary Election. (Defendant’s Certification 99 9-10). These recognized rights and
requirements do not permit the County Clerk to design a ballot according to the relief
sought by Plaintiffs in their Verified Complaint and Motion for Injunctive Relief.

POINT 11
THE COUNTY CLERK’S DUTIES REQUIRE COMPLIANCE WITH

APPLICABLE STATUTORY PROVISIONS AND CONSTITUTIONAL
RIGHTS.

Plaintiffs’ underlying requested substantive relief with respect to the layout of
ballots for the 2024 State of New Jersey Primary Election is also problematic in
relation to the duties of the County Clerk. All County Clerks within the State of
New Jersey are duty bound to comply with applicable statutory and constitutional
provisions that govern election law, including N.J.S.A. 19:49-2. Such duties include
the design of ballots for use in Primary Elections. Any contrary actions taken may

violate the duties of the County Clerk.

10
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The statutory duties and obligations of the County Clerk, an office established
pursuant to the New Jersey Constitution of 1947, include election-related functions,
such as responsibility for ballot design of Primary and General Election in a manner
that complies with applicable New Jersey statutes and case law precedent.
Governing authority includes the separate line for the offices of Governor and United
States Senator pursuant to N.J.S.A. 19:23-26.1 and the right of bracketing which
may be exercised by candidates pursuant to N.J.S.A. 19:49-2. (Defendant’s
Certification 49 1-3). The failure or inability of the County Clerk to follow such
duties, even where the problem may be of a technicai or technological nature relating
to bracketing rights, may still result in litigation and the potential for liability on the
part of a County Clerk and/or County. The County Clerk in this matter understands
the need to accommodate requests for bracketing whenever requested by candidates
for elective office. (Defendani’s Certification 9 3-7; Counsel Certification 49 1-5,
Exhibit “A”, December 22, 2017 Court Order and Opinion in “Kolb Matter™).

These duties also mitigate heavily in favor of ballot design which facilitate
ease of use by voters and to reduce or eliminate the potential for voter confusion.
Although the County Clerk presently is able to design a ballot which contains
bracketing or a bubble or block ballot, the properties associated with each format
make it impossible for the County clerk to design a ballot which would comply with

both formats while avoiding voter confusion. (Defendant’s Certification q 8).

11
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Indeed, optimizing the utility of a ballot for the voter is of paramount significance.

See Farrington v. Falcey, 96 N.J. Super. 409, 414 (App. Div. 1967) (legislative

policy for ballot design to favor voters’ ability to find their candidates with the least
amount of difficulty that the ballot will permit).

The nature of the relief requested by Plaintiffs violates County Clerk duties
and places the County in a virtually impossible position. A ballot designed
according to the wishes of Plaintiffs and in violation of bracketing rights would
expose the County and County Clerk to litigation akin to the Kolb Matter in 2017.
(Defendant’s Certification 4 9). The County Clerk’s duties include designing ballots
with bracketing, and if sought, organizatiosai lines, whenever such requests are
made. This condition is the present state of the law, as noted in the Kolb Matter.
(Defendant’s Certification ] 10-11). These recognized duties do not permit the
County Clerk to design a ballot according to the relief sought by Plaintiffs in their
Verified Complaint anici Motion for Injunctive Relief.

POINT 111

THE COUNTY CLERK’S DUTIES REQUIRE COMPLIANCE WITH
APPLICABLE BALLOT DESIGN DEADLINES.

Plaintiffs’ underlying requested substantive relief with respect to the layout of
ballots for the 2024 State of New Jersey Primary Election is also problematic in

relation to the timing of ballot design and preparation. All County Clerks within the

12
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State of New Jersey are duty bound to comply with applicable statutory deadlines
governing ballot design and preparations for use in Primary Elections.

Title 19 of New Jersey Statutes Annotated sets forth deadlines for the design
of ballots for use in Primary Elections. Preparation must be completed in early April
for ballots which are to be utilized in a Primary Election. See N.J.S.A. 19:14-1. The
Warren County Clerk is concerned with the early April deadlines associated with
ballot design and mailing. Ballots for the 2024 State of New Jersey Primary Election
must be locked down, finalized, and sent off for printing no later than April 6.
(Defendant’s Certification q 12). It takes some time for the information relating to
the candidates and offices to be compiled nto a compliant and functional ballot
design by the County Clerk and staff. Cnce such ballot design is complete, the ballot
design would then be transmitted o the printer for printing. Thousands of ballots
need to be assembled and matied for the purposes of mail-in, overseas, military, and
absentee ballots. All such activities are governed by applicable deadlines in order
for the Primary Election process to be able to successfully function. (Defendant’s
Certification § 13).

The input needed for design and printing of ballots will by definition be
unavailable until the Court is able to rule on Plaintiffs’ present application, including
the Motion for Injunctive Relief. Accordingly, the County respectfully requests that

any decision be made with sufficient time for the County Clerk’s Office to be able

13
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to fulfill its duties and meet all applicable statutory deadlines. (Defendant’s
Certification § 14). The timing of this litigation presents a significant problem with
the County Clerk being able to comply with statutory deadlines and perform her
official duties. Papers by additional named Defendants have highlighted these
concerns, including the legal issues relating to ballot placement having been known
or available to Plaintiffs prior to the timing of the actual filing date. Accordingly,
the County Clerk is not able to accommodate or support such proposed relief in light
of the above-referenced statutory and constitutional rights and requirements,
Including as to the ballot design deadline.

CONCLUSION

As set forth above, the proposed relief requested by Plaintiffs in their Verified
Complaint and Motion for Injunctive Relief run contrary to the statutory and
constitutional rights of other parties and candidates for elective political office in the
2024 State of New Jersey Primary Election. Such requested relief also runs contrary
to the duties of the County Clerk and applicable ballot design deadlines under current
New Jersey law. The County Clerk is obligated to carry out her official duties under
New Jersey law, which require the recognition of bracketing and associational rights

of candidates seeking elective office.
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Respectfully submitted,

BELL, SHIVAS & BELL, PC
Attorneys for Defendant,
Holly Mackey, Warren County Clerk

/s/ Joseph J, Bell Esq.
Joseph J. Bell, Esq.
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PRELIMINARY STATEMENT

In the present matter, PLAINTIFFS, ANDY KIM, in his personal capacity as a candidate
for U.S. Senate, ANDY KIM FOR NEW JERSEY, (“KIM,”) SARAH SCHOENGOOD, SARAH
FOR NEW JERSEY, (“SCHOENGOOD,”) CAROLYN RUSH and CAROLYN RUSH FOR
CONGRESS, (“RUSH,”) (collectively “PLAINTIFFS,”) seek injunctive relief of an
unprecedented nature, relief that threatens to disrupt the entire electoral process and change the
rules in the middle of the game. DEFENDANT, E. JUNIOR MALDONADO, in his official
capacity as Hudson County Clerk, (“MALDONADO,”) opposes PLAINTIFF’S application on the
grounds that it fails to satisfy the relevant standard for the graniing of such relief. First,
PLAINTIFFS cannot establish the existence of imminent, irreparable harm in the absence of an

injunction. In as much as KIM has already, in several counties, obtained the “County line,” it is as

it. Moreover, any harm that would be experienced by PLAINTIFFS is due to their own
unreasonable delay in seeking a prelininary injunction. Second, PLAINTIFFS are not likely to
prevail on the ultimate, substantive merits of their claims. Not only does PLAINTIFFS’ application
demonstrate a likelihood of success as either their First Amendment or Equal Protection
constitutional claims, but any such claim would be subject to the affirmative defense of laches, as
PLAINTIFFS have chosen to lie in wait, and seek extraordinary relief in the midst of an electoral
process, rather than moving promptly to protect his rights when they first believed them to be
violated. KIM has spent the last several months attempting to obtain the benefit of the same process
he now seeks to destroy, and it was only when his efforts proved to be unsuccessful that he chose
to file the present application. Finally, in light of the massive disruption, ranging from confusion

to voter disenfranchisement, to the status quo of the electoral process that will occur if this Court
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were to award PLAINTIFFS the injunctive relief sought herein, the balance of equities weighs
strongly in favor of MALDONADO and the other defendants herein. Accordingly, respectfully
requests that this Court enter an Order denying the application of PLAINTIFFS, ANDY KIM, in
his personal capacity as a candidate for U.S. Senate, ANDY KIM FOR NEW JERSEY, SARAH
SCHOENGOOD, SARAH FOR NEW JERSEY, CAROLYN RUSH and CAROLYN RUSH FOR
CONGRESS, for injunctive relief.

PROCEDURAL HISTORY

MALDONADO relies upon and incorporates herewith the procedural history contained
in the briefs of CO-DEFENDANTS as if set forth verbatim herein.

STATEMENT OF FACTS

MALDONADO relies upon and incorporates herewith the relevant facts contained in the
briefs of CO-DEFENDANTS as if set forth verbatim herein. Additionally, MALDONADO states
as follows. Candidates for political office participate in the ballot draw for the first or primary
ballot position. This ballot drawing is conducted in a blind, fair, unbiased manner. Preference, or
advantage is provided to no candidate, or slate of candidates. This is true and factual, in every
election, for Senate and Gubernatorial whether a general or primary election. (See MALDONADO
CERT. at 93.) For example, a candidate who has been endorsed and runs on what is called a county
party line, Republican or Democrat, or any candidate, who runs with a full or partial slate, or no
slate, All participate in a draw which in the election, which is the subject matter of this lawsuit,
would be for column one through four. (See MALDONADO CERT. at 44.) Once the initial draw
for the first or primary ballot position is completed, other candidates, bracketed with Senate
candidates will be placed in the respective columns. (See MALDONADO CERT. at §5.) It is

imperative to note that each Senate candidate has equal opportunity to obtain through the ballot

{01068760}2
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draw process the first column, while the bracketing protects constitutionally protected rights of all
parties, whether political parties, or individuals running without political party endorsement or
political party affiliation. (See MALDONADO CERT. at §6.) The ballot draw process is open and
transparent form inception to completion. It is open to the public, for candidates and non-
candidates to observe. The ballot draw is also live streamed on Facebook and Instagram, as well
as, the Hudson County Clerk YouTube Channel. (See MALDONADO CERT. at 7.)

LEGAL ARGUMENT

PLAINTIFFS ARE NOT ENTITLED TO INJUNCTIVE RELIEF.

It is well-established that “[p]reliminary injunctive relief is an extraordinary remedy and

should be granted only in limited circumstances.” Ferring Pharms., Inc. v. Watson Pharms., Inc.,

765 F.3d 205, 210 (3" Cir. 2014) (quoting Novartis Consumer Health, Inc. v. Johnson & Johnson-

Merck Consumer Pharms. Co., 290 F.3d 578, 586 (5" Cir. 2002)). The purpose of a preliminary

injunction under Fed. R. Civ. P. 65 is to preserve the status quo between the parties pending final

determination on the merits of an actior. University of Texas v. Camenisch, 451 U.S. 390 (1981);

Acierno v. New Castle Cty., 40 F.3d 645, 647 (3" Cir. 1994). Particular scrutiny is required where,

as in the present matter, the plaintiff is asking the Court to order an affirmative act that changes

the status quo. See Bennington Foods LLC v. St. Croix Renaissance, Group LLP, 528 F.3d 176,

179 (3" Cir. 2008) (“[W]here the relief ordered by the preliminary injunction is mandatory and
will alter the status quo, the party seeking the injunction must meet a higher standard of showing

irreparable harm in the absence of an injunction.” ); Acierno, 40 F.3d at 653 (“A party seeking a

mandatory preliminary injunction that will alter the status quo bears a particularly heavy burden

in demonstrating its necessity.”).
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To obtain a preliminary injunction, the moving party must establish: (1) a likelihood of
success on the merits; (2) that [he] will suffer irreparable harm if the injunction is denied; (3) that
granting preliminary relief will not result in even greater harm to the nonmoving party; and (4)

that the public interest favors such relief.” Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3rd

Cir. 2004) The movant bears the burden of establishing “the threshold for the first two ‘most
critical’ factors .... If these gateway factors are met, a court then considers the remaining two factors
and determines in its sound discretion if all four factors, taken together, balance in favor of granting

the requested preliminary relief.” Reilly v. City of Harrisburg, 858 F.3d 173, 179 (3™ Cir. 2017).

A party’s delay in seeking a preliminary junction weighs sirongly against granting the
extraordinary relief they seek, particularly where, as here, aiv election is looming!. Purcell v.
Gonzalez, 549 U.S. 1 (2006). “[U]lnder certain circumstazices, such as where an impending election
is imminent and a State's election machinery is already in progress, equitable considerations might

justify a court in withholding the granting cf iinmediately effective relief....” Reynolds v. Sims,

377 U.S. 533, 585 (1964). As set forth in Purcell, supra, there is good reason to avoid last-minute
intervention in a state's election process as any intervention at this point risks practical concerns
including disruption, confi:sion or other unforeseen deleterious effects. Purcell, 549 U.S. at 5.

Federal intervention at a late hour risks “a disruption in the state electoral process [which] is not

to be taken lightly.” Page v. Bartels, 248 F.3d 175, 195-96 (3™ Cir. 2001); See also, Chisom v.

Roemer, 853 F.2d 1186, 1189 (5th Cir.1988) (vacating a district court's preliminary injunction of

! This delay would also form the basis for an affirmative defense of laches, which requires a defendant to
prove two elements: (1) lack of diligence by the party against whom the defense is asserted, and (2)
prejudice to the party asserting the defense. Costello v. United States, 365 U.S. 265, 282 (1961). With
respect to the second prong, MALDONADO relies upon and incorporates by reference the various
examples of prejudice set forth in the brief of CO-DEFENDANTS.
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a state election, on the rationale that “intervention by the federal courts in state elections has always
been a serious business, not to be lightly engaged in” (internal quotations and citations omitted)).

A. Plaintiffs Cannot Demonstrate Imminent, Irreparable Harm.

In the first instance, PLAINTIFFS’ request for a preliminary injunction should be denied
as PLAINTIFFS fail to demonstrate imminent, irreparable harm will result in the absence of such
relief. Simply put, PLAINTIFFS’ alleged harm is speculative and remote. In as much as KIM has
already, in several counties, obtained the “County line,” it is as likely that he will benefit from the
current process that is in place as he will be harmed by it. Moreover, PLAINTIFFS’ argument
places an undue emphasis on ballot placement and ignores other relevant factors for an individual
in casting their vote. Campaigns run months-long campaigus in which, to varying degrees of
success, they marshal votes, raise funds, and increase their public notoriety. Mere placement of a
candidate’s position on a ballot does not influence, signal, or control a voter’s likelihood of voting
for a candidate. PLAINTIFFS’ claims of being disadvantaged due to their placement in one column
or another fails to account for the most important factor in determining how an individual casts a
vote — whether or not the voter agtees with the candidate’s political views.

Moreover, any harr that would be experienced by PLAINTIFFS is due to their own
unreasonable delay in seeking a preliminary injunction. PLAINTIFFS bring this action less than
six (6) months before the upcoming Democratic Primary Election to be held on June 4, 2024. KIM
could have, and should have, sought injunctive relief as early as September 23, 2023, when he
announced that he would mount a primary challenge to Senator Menedez. If not in September,
then certainly two months later, on November 15, 2023, when Tammy Murphy announced her run
for Senate and KIM was then aware that he would not be running un-opposed for Senator

Menendez’s seat. Additionally, SCHOENGOOD’S argument with respect to being left off the
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county line is due to her announcing her candidacy after the date which she could have obtained
the Monmouth County Democratic Convention’s endorsement,

In addition to the cases cited above discussing a plaintiff’s unreasonable delay in seeking
preliminary restraints, MALDONADO respectfully directs the Court’s attention to McKenzie v.
Corzine, 396 N.J. Super. 405 (App. Div. 2007), in which the plaintiffs sought preliminary
injunction prohibiting the printing of ballots pending adjudication of their challenge to the
interpretive statement adopted by the Legislature in seeking voter approval of the New Jersey Stem
Cell Research Bond Act. Plaintiff’s application in McKenzie was brought “a mere few days before
the requirement that the county clerks begin the process of printing of the ballots.” Id. at 414. As
set forth therein, “[clertainly, this issue could have been adjudicated much earlier in the process
without the poténtial of additional costs to the public and disruption of the voting process. Due to
this delay, it is plaintiffs, knowingly or unknowingly, who have self-created a situation where it is
alleged the irreparable harm is ‘imminent’ which could have been avoided if filed timely.” Id. at

414-15.

B. Plaintiffs Are Not Likely t¢c Succeed on the Ultimate Merits of their Claims.

PLAINTIFFS are nct entitled to a preliminary injunction as they have failed to demonstrate
a likelihood of success on the ultimate merits of their claim, be it under the First Amendment or
the Equal Protection Clause.

1) First Amendment Claims.

The United States Supreme Court has held that the First Amendment protects the right of
citizens to band together in promoting among the electorate candidates who espouse their political

views. Clingman v. Beaver, 544 U.S. 581, 586 (2005). Regulations that impose severe burdens on

associational rights must be narrowly tailored to serve a compelling state interest. Id. at 586.
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However, when regulations impose lesser burdens, a State’s important regulatory interests will
usually be enough to justify reasonable, nondiscriminatory restrictions. Id. at 586-87.

In Anderson v. Celebrezze, 460 U.S. 780 (1983), the U.S. Supreme Court set forth a

framework for the review of the constitutionality of alleged violations of the right to freely
associate under the First Amendment. The Court found that not all restrictions imposed by States
on candidates’ eligibility for the ballot impose constitutionally-suspect burdens on a voter’s right
to freely associate and acknowledged that any state law governing the election process has at least
some effect on “the individual’s right to vote and his right to associate with others for political

ends.” Id. at 788. This test was later refined in Burdick v. Takushi, 504 U.S. 428 (1992). Together,

the Supreme Court provided a factoring test to determine the constitutionality of burdens on
election-related First Amendment rights. Id. constitutionality of burdens on election-related First
Amendment rights. Id.

Specifically, the Court in Anderson held that, where a state law is alleged to burden the
right of a candidate, the reviewing court rizust analyze the character and magnitude of the asserted
injury, as well as the precise interests put forward by the State as justifications for the burden
imposed by its rule. Id. at 785.  Courts must then weigh the burdens against the state interests and
take into consideration the extent to which those interests make it necessary to burden a candidate’s
rights. Id. Rational basis review is warranted when a plaintiff’s rights are minimally burdened in a
nondiscriminatory manner. Burdick, 504 U.S. at 434. Strict scrutiny, on the other hand, is
warranted when a plaintiff’s constitutional rights are severely burdened, such as when there is a
prohibition on certain guaranteed rights. Id.

Here, regardless of which test/standard the Court ultimately chooses to apply to the facts

and circumstances of the present case, MALDONADO contends that the precise interests put
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forward by the State as justifications for the burden imposed by its bracketing system are sufficient
to pass muster under either strict scrutiny or rational basis. The Complaint alleges no cognizable
claim of exclusion of “certain classes of candidates from the electoral process,” nor exclusion of

voters’ ability to cast votes for candidates. Anderson, supra, 460 U.S. at 793. Even if PLAINTIFFS

could somehow demonstrate their first amendment rights are in some way burdened by their ballot
position, Plaintiffs’ own respective association rights can be limited without constitutional
infringement because of the public interest served by protecting the associational rights of all
political organizations that seek placement on the ballot. New Jersey’s comprehensive election
laws, including but not limited to those pertaining to bracketing, democnstrate that New Jersey has
a significant interest in assisting its registered voters by strecimlining the election process and
making it as easy as possible for them to make their voices heard in so far as who they believe to
be the best candidates to run New Jersey. This prccess has assisted voters for more than seventy
years, has never been invalidated, and has becsine a system that New Jersey residents have come
to rely on during primary elections. As set forth in the MALDONADO Certification, “ballot
drawing is conducted in a blind, fair, unbiased manner. Preference, or advantage is provided to no
candidate, or slate of candidates” and that “each Senate candidate has equal opportunity to obtain
through the ballot draw process the first column, while the bracketing protects constitutionally
protected rights of all parties, whether political parties, or individuals running without political
party endorsement or political party affiliation.” Again, the New Jersey Supreme Court has
previously noted that the “purpose of the ballot is to permit voters to record their will, and one
must assume that the Legislature intended a ballot so arranged that all voters may find their

candidates with the least difficulty the total content of the ballot will permit. Quaremba v. Allan,

67 N.J. 1, 12 (1975).Moreover, the legislative determination that whatever the effect on an
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unaffiliated candidate, the public interest is better served by permitting a grouping of candidates
having common aims or principles and authorizing those candidates to have this fact brought to
the attention of the voter in a primary election with the additional effectiveness produced by
alignment of their names on the machine ballot. Id. at 13.

2) Equal Protection Claims.

The Equal Protection Clause of the Fourteenth Amendment of the Federal Constitution
states that no State shall “deny to any person within its jurisdiction the equal protection of the
laws.” U.S. Const. amend. XIV. In their Complaint, Plaintiffs allege that New J ersey’s bracketing
and ballot placement system violate their equal protection rights as they fail to treat similarly
situated persons — candidates pursuing the same office in the same political party — the same with
respect to ballot order and the display of the ballot.

In Quaremba, supra, one of the two seminal cases upholding the New Jersey bracketing
statutes, the New Jersey Supreme Court analyzed the plaintiff’s equal protection claim as follows,
“If claiming an equal protection violaticn, the appellants’ burden was to demonstrate in the first
instance a discrimination against them of some substance. Statutes create many classifications
which do not deny equal protection; it is only ‘invidious discrimination’ which offends the

Constitution. Quaremba, supra, 67 N.J. at 11 (1975) (citing Ferguson v. Skrupa, 372 U.S. 726, 732

(1963)). In so doing, the Court distinguished between provisions of N.J.S.A. 19:49-2, which
regulate the positioning on lines of a voting machine of the names of candidates for nomination at
a primary election, from provisions of N.J.S.A. 19:23-24, which regulate positioning on paper
ballots. Specifically, the plaintiff argued that those affected by the provisions of N.J.S.A. 19:49-2
were denied equal protection of the laws because the statute improperly (1) created preferred

classes of primary candidates; (2) favored candidates and voters in rural counties which use paper
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ballots over candidates and voters in populous counties which use voting machines; (3) favored
candidates in counties using voting machines who file a joint petition and those who affiliated with
them over all other candidates; and (4) imposed an unequal burden on unaffiliated candidates and
thus denied them their constitutional rights. Id. at 10.

In upholding the constitutionality of the bracketing laws, the Court held that (1) N.J.S.A.
19:49-2 did not deny equal protection of the laws to any class or primary candidates; (2) the county
clerk in counties using voting machines was not required to list all candidates for nomination to
any given office in a single column or row and in an order determined by lot; and (3) whether or
not a particular course taken by a county clerk in the exercise of discretion vested in him by the
statute depends on the specific facts and circumstances of the iadividual case, but the clerk must
act in good faith and may not intentionally discriminate against any candidate or group of

candidates. Id. at 10-16. In doing so, the Court reascned,

Even if we were to disregard the presuiription of validity which attaches to N.J.S.A.
19:49-2, it is clear that it is not invidiously discriminatory. The obvious differences
in the physical makeup of the face of a voting machine and a paper ballot afford a
reasonable basis for the Legislature’s decision to provide the different procedures
governing the listing of candidates’ names on the face of the voting machine than
are provided for listing such names when paper ballots are used.

Id. at 11-12.

Here, as previously discussed, PLAINTIFFS’ facial attack on the constitutionality of the
Equal Protection Clause of the Fourteenth Amendment is vague, at best. They have not presented
any sort of analysis of the bracketing statutes with regard to an equal protection challenge.
Furthermore, even if the Court assumes that PLAINTIFFS intended a facial attack, their claims of
unequal application of the laws do not involve either suspect or quasi-suspect classifications. Thus,
the proper standard to apply to a facial attack would be the rational basis test. Here, the statutes

and the case law of New Jersey make clear that the ballot system is designed to assist voters. As
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the Court in Quaremba noted, the “purpose of the ballot is to permit voters to record their will, and
one must assume that the Legislature intended a ballot so arranged that all voters may find their
candidates with the least difficulty the total content of the ballot will permit. Id. at 12. Moreover,
the legislative determination that whatever the effect on an unaffiliated candidate, the public
interest is better served by permitting a grouping of candidates having common aims or principles
and authorizing those candidates to have this fact brought to the attention of the voter in a primary
election with the additional effectiveness produced by alignment of their names on the machine
ballot. Id. at 13.

Finally, with regard to PLAINTIFFS’ as-applied attack, they have not presented any
evidence that MALDONADO acted in bad faith and with invidious discrimination in his
application of the bracketing laws. However, the mere fact that Defendants, including
MALDONADO, may have made certain ballot design features, pursuant to their discretionary
right to do so under the bracketing laws, that PLAINTIFFS feel have resulted in the unequal
treatment of certain candidates, is a far cry from alleging that Defendants acted with any sort of
malicious intent or invidious discrimination when they designed these features. Again, as set forth
in MALDONADO?’S Certification, the ballot positioning is determined in a blind, fair, unbiased
manner and no preference, or advantage is provided to any candidate, or slate of candidates.
Finally, as previously discussed, the government has a significant interest in assisting the voters
with the current ballot system.

Accordingly, PLAINTIFFS’ cannot demonstrate a likelihood of success on the merits and,

as such, are not entitled to injunctive relief in their favor.

{01068760}11



Case 3:24-cv-01098-ZNQ-TJB Document 59 Filed 03/06/24 Page 17 of 18 PagelD: 861

C. The Balance of Equities Is Not in Plaintiffs’ Favor.

In as much as PLAINTIFFS’ fail to satisfy the first two elements of the analysis, the Court
need not proceed any further. However, MALDONADO notes that the harm which will result from
the granting of a preliminary injunction during the late stages of the electoral process is far more
severe than the harm, if any, which purportedly would be imposed upon PLAINTIFFS in the
absence of an injunction. Again, PLAINTIFFS’ claims of irreparable harm ignore, consciously or
otherwise, the myriad of factors which determine the success of an electoral candidate. Instead,
PLAINTIFFS fixate solely on the “County line” and ballot positioning. PLAINTIFFS’ arguments
also ignore the havoc that would be wreaked upon our State’s electoral process if the rules of the
game were to be changed once the contest had already begun. Given the looming election
deadlines, the time and expense that would inevitably be incurred, and the potential for not just
confusion, but voter disenfranchisement, MALDONADO respectfully suggests that the public

interest would be well-served by denying PLAINTIFFS’ application.

CONCLUSION

Accordingly, for the reasons set forth herein, DEFENDANT, E. JUNIOR MALDONADO,
in his official capacity as Hudson County Clerk, respectfully requests that this Court enter an Order
denying the application of PLAINTIFFS, ANDY KIM, in his personal capacity as a candidate for
U.S. Senate, ANDY KIM FOR NEW JERSEY, SARAH SCHOENGOOD, SARAH FOR NEW
JERSEY, CAROLYN RUSH and CAROLYN RUSH FOR CONGRESS, for injunctive relief.

Respectfully submitted,
FLORIO KENNY RAVAL, L.L.P.

Edward J. Flovio

EDWARD J. FLORIO, ESQ.
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ATTORNEYS FOR DEFENDANT, E. JUNIOR
MALDONADOQO, in his official capacity as Hudson
County Clerk

DATED: March 6, 2024
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ANDY KIM, in his personal capacity as a
candidate for U.S. Senate, ANDY KIM FOR | Civ. Action No.: 3:24-cv-01098 (ZNQ) (TJB)
NEW JERSEY, SARAH SCHOENGOOD,
SARAH FOR NEW JERSEY, CAROLYN
RUSH and CAROLYN RUSH FOR
CONGRESS;

Plaintiffs,
V.

CHRISTINE GIORDANO HANLON, in her
official capacity as Monmouth County Clerk;
SCOTT M. COLABELLA, in his official
capacity as Ocean County Clerk; PAULA
SOLLAMI COVELLO, in her official
capacity as Mercer County Clerk; MARY H.
MELFI, in her capacity as Hunterdon County
Clerk; STEVE PETER, in his official
capacity as Somerset County Clerk; HOLLY |
MACKEY, in her official capacity as Warien
County Clerk; NANCY J. PINKIN, in her
official capacity as Middlesex County Clerk;
JOSEPH GIRALO, in his official capacity as
Atlantic County Clerk; JOHN S. HOGAN, in
his official capacity as Bergen County Clerk;
JOANNE SCHWARTZ. in her official
capacity as Burlingten County Clerk;
JOSEPH RIPA, in his official capacity as
Camden County Clerk; RITA M.
ROTHBERG, in her official capacity as Cape
May County Clerk; CELESTE M. RILEY, in
her official capacity as Cumberland County
Clerk; CHRISTOPHER J. DURKIN, in his
official capacity as Essex County Clerk;
JAMES N. HOGAN, in his official capacity
as Gloucester County Clerk; E. JUNIOR
MALDONADO, in his official capacity as
Hudson County Clerk; ANN F. GROSSI, in
her official capacity as Morris County Clerk;
DANIELLE IRELAND-IMHOF, in her
official capacity as Passaic County Clerk; and
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JOANNE RAJOPPI, in her official capacity
as Union County Clerk;

Defendants.
-and —

DALE A. CROSS, in his official capacity
as Salem Co