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STATEMENT OF LEGAL ISSUES

Did the court of appeals err in concluding that the witness requirement for
unregistered voters seeking to vote absentee, Minn. Stat. § 203B.07, subd. 3
(the “witness requirement”), does not violate the Voting Rights Act’s (VRA)
prohibition against requiring voters to prove their qualifications by the
voucher of another party?

Plaintiffs alleged in Count I of their Amended Complaint that Minnesota’s
witness requirement violates the Voting Rights Act of 1965. Doc. Index # 52
99 37—42. Respondent Secretary of State moved to dismiss Count I of
plaintiffs’ Complaint for failure to state a claim. Doc. Index ## 11, 58. The
district court denied the motion to dismiss, finding that the witness
requirement likely violates the Voting Rights Act of 1965 for unregistered
voters because the witness, a registered voter or a inember of a class of
unique individuals, verifies the voter’s residency—which is one of the
criteria to vote in Minnesota. Add. 44. Thus, the witness must vouch for the
fact that the absentee voter is, in part, eligible to vote. Id. The Secretary
sought permission to appeal from the district court’s denial of his motion to
dismiss, which this Court granted on August 13, 2024. Doc. Index # 98. The
court of appeals held that the witress requirement does not violate the
voucher rule because, for unregistered voters, the witness attests to the
voter’s act of having shown prooi of residency rather than the contents of
such evidence. This Court granted further review on July 15, 2025. Add. 1.

Most Apposite Authorities:
e 52U.S.C.§10501
e Minn. Stat. § 203B.07
e Minn. Stat. § 203B.121

Did the court of appeals err in concluding that the witness requirement does
not violate the materiality provision of the Civil Rights Act of 1964,
52 U.S.C. § 10101(a)(2)(B) as to registered voters, and in failing to address
Plaintiffs’ alternative argument that the witness requirement violates the
materiality provision as to unregistered voters?

Plaintiffs alleged in Count II of their Amended Complaint that Minnesota’s
witness requirement violates the materiality provision of the Civil Rights
Act. Doc Index # 52 99 43-52. Respondent Secretary of State moved to



dismiss Count II for failure to state a claim. Doc. Index## 11, 58. The district
court denied the motion to dismiss because it found Plaintiffs had stated a
claim under the materiality provision as to registered voters. Add. 46-51.
The district court held that the materiality provision applies to any paper
requisite to voting and the witness requirement is not material in
determining an absentee voter’s qualifications. Add. 50. The Secretary
sought permission to appeal from the district court’s denial of his motion to
dismiss, which the court of appeals granted on August 13, 2024. Doc. Index
# 98. The court of appeals reversed, holding that an absentee ballot envelope
1s not a “paper relating to any application, registration, or other act requisite
to voting.” Add. 18. This Court granted further review on July 15, 2025.
Add. 1.

Most apposite authorities:
e 52U.S.C.§10101

e Migliori v. Cohen, 36 F.4th 153, 163 (3d Cir. 2022), cert.
granted, judgment vacated sub nom. Ritter v. Migliori, 143
S. Ct. 297 (2022)

e In re Georgia Senate Bill 252, No. 1:21-CV-01259-JPB, 2023
WL 5334582 (N.D. Ga. Aug. 18, 2023)

o Vote.org v. Georgia State Election Board, 661 F. Supp. 3d
1329 (N.D. Ga. 2023)

e La Union del Pueblo Entero v. Abbott, 705 F. Supp. 3d 725
(W.D. Tex. 2023), rev’d on other grounds United States v.
Paxton, --- F.4th ----, No. 23-50885, 2025 WL 2205864 (5th
Cir. Aug. 4, 2025)



STATEMENT OF THE CASE

In recent elections, Minnesota election officials have rejected the ballots
of thousands of voters solely because of an archaic rule that required them to
include the signature of a witness, along with the witness’s street address, on
the ballot’s outer envelope. Minn. Stat. §§ 203B.07, 203B.121; Minn. R.
8210.0500; Minn. R. 8210.0600; Minn. R. 8210.2450 (together, “the witness
requirement”). In the 2022 general election alone, the district court found,
Minnesota’s election officials disenfranchised more than 6,000 absentee voters
on this basis. Add. 31 & n.1. Recognizing the thireat that this outdated and
unnecessary hurdle poses to the fundamental rights of Minnesota voters,
Petitioners Minnesota Alliance for Retired Americans Educational Fund,
Teresa Maples, and Khalid Mohamed (collectively, “Plaintiffs”)—an
organization of retirees whose members rely heavily on absentee ballots, and
two frequent absentee voters—sued Respondent Steve Simon, the Minnesota
Secretary of State (the “Secretary”), to enjoin enforcement of the witness
requirement in the 2024 general election and beyond. See Doc. Index # 2.

Plaintiffs asserted two causes of action under federal law. Count I alleges
that the witness requirement violates Section 201 of the Voting Rights Act
(“VRA”), which prohibits the state from denying any citizen’s right to vote for
“failure to comply with any test or device,” including any requirement that a

voter prove their qualifications by the voucher of another. 52 U.S.C. § 10501.



Count II alleges that the witness requirement violates the materiality
provision of the Civil Rights Act of 1964 (“CRA”), which prohibits the denial of
the right to vote based on immaterial paperwork errors. Id. § 10101(a)(2)(B).

Plaintiffs filed their complaint on February 15, 2024, in Ramsey County
District Court. Doc. Index # 2. The Secretary moved to dismiss. Doc. Index #
11. On May 1, 2024, Plaintiffs filed an amended complaint, and the Secretary
renewed his motion to dismiss. Doc Index # 52 (the “Complaint”); Doc. Index #
58.

The district court, the Honorable Edward Sheu, denied the Secretary’s
motion, concluding that Plaintiff Teresa Maples had standing and that
Plaintiff Minnesota Alliance for Retired Americans Education Fund (the
“Alliance”) had both associational and direct organizational standing. Add. 38—
39. The district court also found that the witness requirement appears to
violate the VRA with regard to unregistered absentee voters because the
witness must vouch for the voter’s residency—one of the statutory criteria for
voting eligibility. Add. 44. Likewise, the district court found that the witness
requirement appears to violate the CRA because it requires election officials to
invalidate a registered absentee voter’s ballot based on immaterial paperwork
mistakes on the certificate of eligibility form located on the absentee ballot
envelope. Add. 44-51. The district court denied Plaintiffs’ motion for a

temporary injunction, however, based on its finding that it would be too



difficult for the Secretary to implement the requested relief so close to an
election.

The Secretary petitioned the court of appeals for discretionary review of
the district court’s decision to deny his motion to dismiss. Doc. Index # 88. The
court of appeals granted the petition, Doc. Index # 98, and reversed the district
court’s ruling. The court of appeals agreed that the Alliance has standing in its
own right, “based on its own diversion of resources related to the witness
requirement|,] to pursue the full breadth of [Plaintiffs’] claims,” and rejected
the Secretary’s argument that the Alliance lacks standing to challenge the
witness requirement on behalf of unregistered members. Add. 10—-11. But the
court held that the witness requiremer: does not violate the Voting Rights Act
because it does not require the witness to vouch “for” the voter’s eligibility
based on the witness’s personal knowledge. Add. 16-17. And it held that the
witness requirement does not implicate the materiality provision—and thus
does not violate the Civil Rights Act—because the absentee ballot envelope is
not a “paper relating to any application, registration, or other act requisite to
voting.” Add. 18-24.

Plaintiffs petitioned this Court for further review, which the Court

granted on July 15, 2025. Add. 1.



STATEMENT OF FACTS

In Minnesota, an “eligible voter” must be (1) at least 18 years of age, (2)
a United States citizen, and (3) a Minnesota resident who has maintained
residence in the state for 20 days immediately preceding the election. Minn.
Stat. § 201.014, subd. 1. All eligible voters are entitled to vote by absentee
ballot. Minn. Stat. § 203B.02, subd. 1. For some Minnesota voters, absentee
voting is the only option because they live in a rural area without an in-person
voting location. See generally Minn. Stat. §§ 204B.45, 204B.46 (authorizing
mail-only balloting for any precinct having fewer tiian 100 registered voters).

An absentee ballot cannot be counted unless it is returned in a
designated envelope. This envelope must contain a “certificate of eligibility”
completed and signed by both the voter and a qualified witness. Minn. Stat. §
203B.07, subd. 3. The witness must be either (1) an adult U.S. citizen, (2) a
notary public, or (3) arnsther individual authorized to administer oaths. Id.!
The witness section of the signature envelope includes an attestation stating
that “(1) the ballots were displayed to that individual unmarked; (2) the voter
marked the ballots in that individual’s presence without showing how they

were marked, or, if the voter was physically unable to mark them, that the

1A previous version of the statute required a witness to be either (1) a
registered Minnesota voter, (2) a notary public, or (3) another individual
authorized to administer oaths. It was amended effective January 1, 2025. See
2024 Minn. Laws, ch. 112, art. 2, § 12.



voter directed another individual to mark them; and (3) if the voter was not
previously registered, the voter has provided proof of residence as required by
section 201.061, subdivision 3.” Id.2

Once submitted, each absentee ballot must be reviewed by the ballot
board for compliance with the witness requirement, and to determine whether
“the voter 1s registered and eligible to vote in the precinct or has included a
properly completed voter registration application in the signature envelope.”
Minn. Stat. § 203B.121, subd. 2(b)(4), (5); see also Minn. R. 8210.2450. To that
end, the Secretary has promulgated guidance instructing ballot boards to reject
absentee ballots with witness defects. Ballot boards must reject ballots where
the witness omits their signature, strest address, or city, lists an out-of-state
address, or provides only a PO Box. See Add. 30; Doc. Index # 70 at 91 (Ex. 6
to Decl. of David Maeda). A signature envelope that fails to comply with the
witness requirement to the satisfaction of two members of the ballot board
must be marked “rejected” and the ballot inside cannot be opened or counted.
Minn. Stat. § 203B.121, subd. 2.

Plaintiffs are two Minnesota voters who regularly vote absentee and plan

to do so in future elections, and the Minnesota Alliance for Retired Americans

2 After a recent amendment effective June 1, 2026, section 203B.07, subd. 3
now states: “(3) if the voter was not previously registered or needed to update
the voter’s registration, the voter has provided proof of residence as required
by section 201.061, subdivision 3.” 2025 Minn. Laws Ch. 39, art. 8, § 29.




Educational Fund—a nonpartisan organization whose members include
retirees from public and private sector unions, and community organizations.
Absentee voting is particularly important for the Alliance’s members, many of
whom are home-bound or have limited mobility due to medical issues. See
Add. 9. As a result, an overwhelming majority of the Alliance’s members vote
by mail. Doc. Index # 52 9 9. Alliance member and Plaintiff Teresa Maples, for
example, suffers from several chronic health conditions that compromise her
mobility and make it difficult for her to drive herself to the polls. Id. § 11.
Indeed, Ms. Maples has encountered more or less every obstacle one could face
in identifying a witness. Ms. Maples’s “son recently passed away and [she] has
moved into a new building, where she does not know her neighbors” and thus
will have difficulty securing a witriess for her absentee ballot. Id. To counteract
the effects of the witness requirement on its members like Ms. Maples, the
Alliance expends significant resources on, for example, a postcard campaign to
ensure its members, including those registering to vote for the first time, know
about and can try to comply with the witness requirement. Add. 9.

In February 2024, Plaintiffs sued the Secretary to enjoin enforcement of
Minnesota’s witness requirement because it unlawfully requires absentee
voters to “prove [their] qualifications by the voucher of registered voters or
members of any other class,” in violation of the federal VRA, 52 U.S.C.

§ 10501(b). Plaintiffs further alleged that, to the extent the “certificate of



eligibility” can be construed as something other than a voucher of the voter’s
“qualifications,” the requirement runs headlong into another federal law: the
materiality provision of the CRA. That provision prohibits denying the right to
vote based on an error or omission on paperwork “relating to any ... act
requisite to voting, if such error or omission is not material in determining” the
voter’s qualifications. 52 U.S.C. § 10101(a)(2)(B).

The Secretary moved to dismiss the complaint, and Plaintiffs
subsequently filed an amended complaint and temporary injunction motion.
Doc. Index ## 52, 53, 54. The Secretary opposed that motion and renewed his
motion to dismiss as to the amended complaint. Doc. Index ## 58, 69. The
district court denied both motions in an order filed on June 14, 2024. Add. 26,
60. The district court agreed that Plaintiffs have standing and that the
Complaint states a claim that Minnesota’s witness requirement violates both
the CRA and the VRA. Add. 27. But, noting that absentee voting for the
November 2024 election was scheduled to begin on September 20, 2024, and
that the Secretary “would incur substantial expense” if relief were granted at
that stage in the 2024 election cycle, the court concluded that “at this time the
balance of harms does not support temporary injunctive relief.” Add. 54.

After granting the Secretary’s petition for discretionary review, the court
of appeals reversed. It concluded that under the Voting Rights Act, “a person

vouches for another if they give their personal assurance as evidence to prove



or verify something for the other.” Add. 13. The court acknowledged that
witnesses must give “personal assurances” that unregistered voters provided
proof of residence. Id. Such proof is required to establish voter eligibility under
Minnesota law. Add. 16. But it held this requirement is not a voucher because
(1) the witness attests to the “conduct of the voter—not the witness’s personal
knowledge, and (2) the voter separately must attest to their own eligibility.
Add. 16-17. The Court further concluded—against the weight of federal
caselaw—that the materiality provision does not even apply because the
witness statement on the absentee ballot enveloos is not a “paper relating to
any application, registration, or other act requisite to voting.” Add. 18-19.

SUMMARY OF ARGUMENT

This Court should reverse the decision of the court of appeals and uphold
the district court’s well-reasoned decision that Plaintiffs’ Complaint stated a
claim under both the VRA’s voucher rule and the CRA’s materiality provision.

First, Minnesota’s witness requirement violates Section 201 of the VRA
because it conditions absentee voting on a “test or device,” which the VRA
defines to include any requirement that the voter “prove his qualifications by
the voucher of registered voters or members of any other class.” 52 U.S.C.
§ 10501. With respect to unregistered voters, a witness must certify—or
“vouch”—that the voter has provided acceptable proof of residence from among

a statutorily enumerated list of documents. Residence is unquestionably a

10



“qualification” to vote under Minnesota law. And absentee registrants must
“prove” their residence to election officials by having a witness “vouch” that the
witness has seen such “proof of residence.”

The court of appeals’ conclusion that the witness is merely vouching that
they saw such proof, rather than vouching for the truth or accuracy of the
document, is beside the point. Section 201 does not turn on the content of the
voucher, but rather the role played by the voucher requirement in the voting
process—i.e., whether the voter is forced to “prove [their] qualifications by the
voucher” of another. Id. The court of appeals misread this language to apply
only where the witness vouches “for” the vcter’s qualifications. But the plain
language of the VRA is not so narrow. It straightforwardly applies where (1)
the law requires a “voucher” of seine class of persons and (2) that voucher is
used, in some form or fashion, to “prove” to election officials that the voter is
qualified.

Second, if the court of appeals was right that the witness requirement
does not prove the voter’s “qualifications,” then it is an open and shut violation
of the Civil Rights Act’s materiality provision. The plain terms of the statute
clearly apply to the absentee signature envelope bearing the witness
certification because it is a “record or paper relating to an|[] . . . act requisite to
voting.” 52 U.S.C. § 10101(a)(2)(B). And as the Alliance alleged, election

officials in Minnesota must reject absentee ballots because of errors or

11



omissions on that witness certification—even though such errors are not
material in determining the absentee voter’s qualifications.

The court of appeals held that despite the federal statute’s plain
language, the materiality provision does not apply to “any record or paper . . .
requisite to voting” 52 U.S.C. § 10101(a)(2)(B) (emphasis), rather it applies
only to some paper requisites to voting: those that relate to voter registration
or other assessments of a voter’s qualifications. Add. 20. This interpretation is
wrong for at least three reasons. First, the court’s narrow reading of the
materiality provision contradicts the plain text, the surrounding provisions,
the legislative history, and the purpose behind the statute. Second, even under
the court of appeals’ narrowed reading, the materiality provision still applies
to Minnesota’s witness certification because it appears on a paper document
that is used to assess the absentee voter’s qualifications. Specifically, the
witness certification appears on the absentee ballot envelope—which includes
a certification by the voter that they are eligible to vote and must be reviewed
by ballot boards as part of their determination that the absentee voter is
qualified. Third, the court of appeals ignored the Alliance’s alternative
argument that, for unregistered voters, the witness requirement violates the
materiality provision if the witness’s voucher is not used to establish the new
registrant’s residency. Given the court of appeals’ own reasoning in evaluating

the Alliance’s VRA and CRA claims, this constitutes a straightforward

12



violation of the materiality provision that should proceed beyond the pleading
stage.

ARGUMENT

I. The court of appeals erred in dismissing the Alliance’s Voting
Rights Act claim as to unregistered voters.

The VRA’s voucher rule squarely prohibits restrictions like the witness
requirement. Section 201 of the VRA provides that:
(a) No citizen shall be denied, because of his failure to comply with
any test or device, the right to vote in any Federal, State, or

local election conducted in any State or political subdivision of
a State.

(b) As used in this section, the term ‘test or device’ means any
requirement that a person as & prerequisite for voting or
registration for voting . . . (4) prove [their] qualifications by
the voucher of registered voters or members of any other
class.

52 U.S.C. § 10501 (emphasis added). By the statute’s plain text, a voting
requirement violates the voucher rule if it (i) serves as a prerequisite for voting,
(11) compels voters te prove qualifications by voucher of a third party, and (ii1)
limits the pool of potential vouchers to registered voters or members of another
class. See id. Minnesota’s witness requirement checks all of these boxes, yet
the court of appeals upheld the witness requirement because it does not require
the witness to “vouch for” the voter’s qualifications—an interpretation that

misreads the plain language of the statute.
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A. The witness requirement forces new registrants to prove
their qualifications by voucher.

Section 201 of the VRA 1s straightforward: it states that voters cannot be
required to obtain a “voucher of registered voters or members of any other
class” to prove their qualifications to vote. 52 U.S.C. § 10501. Minnesota’s
witness requirement does just that. It requires unregistered absentee voters to
procure a witness certification stating that “the voter has provided proof of
residence.” Minn. Stat. § 203B.07, subd. 3(3); Minn. R. 8210.0600, subp. 1b.
“Residence” is unquestionably a “qualification” for voting in Minnesota. See
Minn. Stat. § 201.014, subd. 1 (defining an “eligible voter” as someone who,
among other things, has maintained “residence in Minnesota for 20 days
immediately preceding the election”). Therefore, Minnesota law requires the
witness to attest that the voter has provided proof of his or her “qualifications.”
And election officials rely on that attestation to establish that the voter is
qualified to vote at the residence they claim.

The court of appeals wrongly assumed that the voucher rule applies only
when the witness must vouch for the voter’s qualifications—such as by
attesting to personal knowledge of the voter’s residence. But that is not what
the VRA says. The statute prohibits “any requirement” that a person “prove
[their] qualifications by the voucher of registered voters or members of any

other class.” 52 U.S.C. § 10501(b) (emphasis added). The application of Section
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201 does not turn on the subject of the voucher, but rather the role that the
voucher plays in the voting process. To determine whether a witness
requirement violates the voucher rule, a court must answer two questions: (1)
does the statute require a “voucher’—of any sort? and (2) is that voucher used
to “prove” the voter’s “qualifications” to vote—in other words, are voter
qualifications proven “by” the voucher? In Minnesota, the answer to both of
those questions is plainly yes: an individual who is registering and voting
absentee (1) must obtain the signature of an adult citizen who “vouch|[es]” that
the voter has provided the requisite proof of residence; and (2) that voucher
“proves” to election officials that the applicant is eligible to vote.

1. Start with the first question. Dictionary definitions relied on by
the court of appeals confirm that to “vouch” means (1) to “give a guarantee or
personal assurance,” and (2) to “substantiate, prove, or verify something.”

Add. 13 (citing dictionary definitions).3 The witness requirement satisfies both

3 The Secretary prefers the second definition of “vouch,” which appears in
modern dictionaries. Add. 13. But the voucher prohibition was first enacted in
1965, expanded nationwide in 1970, and made permanent in 1975. Voting
Rights Act of 1965, Pub. L. No. 89-110, § 4(c), 79 Stat. 437, 438-39 (1965);
Voting Rights Act Amendments of 1970, Pub. L. No. 91-285, § 6, 84 Stat. 314,
315 (1970); Voting Rights Act Amendments of 1975, Pub. L. No. 94-73, § 201,
89 Stat. 400, 400 (1975). Contemporaneous dictionary definitions from that
time period define “vouch” to include: “To substantiate with evidence; to
verify.” “Vouch,” Black’s Law Dictionary (5th ed. 1979). See, e.g., Corner Post,
Inc. v. Bd. of Gous. of Fed. Reserve Sys., 603 U.S. 799, 810 (2024) (relying on
contemporaneous dictionary definitions). In any event, both definitions are
satisfied here.
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of these definitions. It requires a witness to sign a certification—a “guarantee
or personal assurance”™—to “substantiate, prove, or verify” that the voter “has
provided proof of residence.” Minn. Stat. § 203B.07, subd. 3. It is immaterial
whether the witness has any personal knowledge of the voter’s current address
apart from the document that is shown. The witness is nonetheless
“vouching”—i.e., “verifying”—that the voter has provided such proof.

Second, this “voucher” is used to “prove” the witness’s “qualifications.”
“Prove” means “[t]o establish or make certain; to establish the truth of (a fact
or hypothesis) by satisfactory evidence.” “Prove”. Black’s Law Dictionary (12th
ed. 2024); see also “Prove”, Black’s Law Dictionary (4th rev. ed. 1968) (“To
establish the genuineness and due exscution of a paper, propounded to the
proper court or officer[.]”). It is undisputed that residence is among the
“qualifications” necessary to register to vote in Minnesota. See Minn. Stat. §
201.014, subd. 1. The witness’s sworn statement that the voter has provided
“proof of residence”—i.e., one of a list of acceptable documents showing where
that person resides—is “evidence” that tends to “establish” that person’s
residence. Indeed, there is no additional procedure for verifying the voter’s
proof of residence—election officials must rely on the voucher of the witness
that the voter provided the requisite proof.

2. The court of appeals reasoned that the witness’s statement does

not “prove” the voter’s residence in part because “under Minnesota law, an
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unregistered absentee voter proves their own eligibility to vote by completing
the registration application, signing the eligibility certification, and
marshalling the requisite documentation or other proof of residence.” Add. 17.
But these forms of proof are not mutually exclusive. A voter’s separate
certification of their own residence does not mean that the witness’s voucher is
not also used to “prove” the voter’s residence. A witness’s qualifications may be
proved in multiple ways. Wisconsin, for example, requires registrants to
provide documentary “proof of residence,” Wis. Stat. § 6.34, in addition to
certifying their qualifications on the voter registration application itself, id.
§ 6.33(1)(b). What states may not do under the Voting Rights Act, however, is
demand that one of those forms of procr rely on the voucher of another.

The court of appeals also characterized the witness statement as merely
vouching for the voter’s “conduct,” which ignores a critical step in the
certification process. The court reasoned that the witness merely certifies that
the voter “provided’ one of the listed types of ‘proof of residence,” not to the
content of the document. Add. 16. But, of course, the only way a witness can
certify that the voter did in fact provide one of the listed types of “proof of
residence” is to view the document. True enough, the witness does not need to
independently verify any of the information in the document, as the court of
appeals observed, id., but that is irrelevant. The documentation itself “proves”

the voter’s residence, and the witness’s certification “proves” that such
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documentation has been shown. In other words, Minnesota law deputizes the
witness to “substantiate with evidence” a voter’s residence by “verifying” that
he or she has provided proof of such residence. The voucher is thus an integral
step in “proving” the voter’s residence.

3. The court of appeals relied on three federal district court cases for
the proposition that simply vouching for the voter’s conduct, rather than the
voter’s qualifications, does not violate the VRA. Add. 15 (citing Liebert v. Millis,
733 F. Supp. 3d 698, 705-06 (W.D. Wis. 2024); Thomas v. Andino, 613 F. Supp.
3d 926, 961 (D.S.C. 2020); People First of Ala. v. Merrill, 467 F. Supp. 3d 1179,
1225 (N.D. Ala. 2020). Each i1s distinguishable, suffers from the same
erroneous interpretation adopted by the court of appeals, or both.

First, Liebert v. Millis misapplied the relevant provisions of the VRA and
1s further distinguishable because it relied entirely on that court’s construction
of the challenged Wiscensin statute, which i1s materially different from the
Minnesota statute challenged here. See 733 F. Supp. 3d at 706 (“The key
dispute 1s over the interpretation of the portion of § 6.87(2) that describes what
the witness must certify.”). Unlike its Wisconsin counterpart which simply
required the “witness to certify that the voter prepared the ballot correctly,”
id. at 708, the Minnesota statute requires witnesses for unregistered absentee
voters to certify that the voter has shown proof of residence—which plainly

“prove[s the voter’s] qualifications” under the VRA. 52 U.S.C. § 10501(b).

18



Moreover, the Liebert court, like the court of appeals, erroneously assumed
that Section 201’s prohibition is limited to vouchers for qualifications. 733 F.
Supp. 3d at 705. But, as explained, election officials violate the VRA when they
require voters to provide any third-party voucher in proving their eligibility
regardless of what the voucher says—and Minnesota’s witness requirement
does exactly that.

Similarly, the statute at issue in Thomas v. Andino did not require the
witness to certify that the voter had shown proof of residence or any other
qualification to vote. The witness was “simply required to witness the oath
taken by the voter.” 613 F. Supp. 3d at 961. The same is true of the statute in
People First of Alabama v. Merrill, 467 F. Supp. 3d at 1225. There, the
“witnesses’ signature indicate[d] snly that they observed the voter sign the
affidavit.” Id.

Finally, if the court of appeals is right that the witness’s voucher is not,
in fact, used to prove the voter’s qualifications, then it straightforwardly
violates the materiality provision of the Civil Rights Act, as explained further
below. One or the other proposition must be true: either the witness’s voucher
1s used to prove the voter’s residence—in which case it violates the VRA—or it
1s not—in which case it violates the CRA. Either way, the witness requirement

violates federal law.
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B. The witness requirement may be satisfied only by a
member of a class.

The VRA by its plain terms forbids requiring “the voucher of registered
voters or members of any other class’—without limiting the definition of “class”
to particular categories of individuals. 52 U.S.C. § 10501(b). It is immaterial
that, as the Secretary has argued, the statute has been amended to expand the
class of permissible witnesses to include any adult citizen. See 2024 Minn.
Laws, ch. 112, art. 2, § 12.4 The law need not be restricted to a “single” class to
violate the VRA. Nor is this prohibition limited only to arbitrary or narrow
classifications. It simply forbids conditioning the right to vote on the voucher
of a “class” of individuals.

The VRA does not define the term “class,” so the Court “should look to
the dictionary definition[]” of the word to determine its “plain and ordinary
meaning.” State v. Hayweod, 886 N.W.2d 485, 488 (Minn. 2016); see also
Iverson v. United Staics, 973 F.3d 843, 848 (8th Cir. 2020) (“Because the term

is not statutorily defined, we consider its ordinary dictionary definition.”).

4 This amendment took effect in January 2025, while this case was still
pending before the court of appeals. This does not, as the Secretary argued in
response to the Alliance’s Petition for Further Review, render the Alliance’s
claims “moot.” A case becomes moot “when ‘a decision on the merits is no longer
necessary or an award of effective relief is no longer possible.” State ex rel.
Ford v. Schnell, 933 N.W.2d 393, 401 (Minn. 2019) (quoting Dean v. City of
Winona, 868 N.W.2d 1, 5 (Minn. 2015)). As explained, the witness requirement
continues to violate the VRA even as amended. A decision on the merits thus
remains necessary, and an award of effective relief remains possible.
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Here, the relevant definition of “class” is “a group, set, or kind sharing common
attributes.” Class, Merriam-Webster, https:/perma.cc/Q5PU-WAFV (last
visited Aug. 13, 2025); see also, e.g., Black’s Law Dictionary (5th ed. 1979)
(defining “class” as “[a] group of persons, things, qualities, or activities, having
common characteristics or attributes.”). “Adult citizens” satisfy this definition:
they share the “common attributes” of being (1) U.S. Citizens and (2) over the
age of 18. The plain meaning of these terms highlights yet another distinction
from the South Carolina witness requirement at issue in Thomas v. Andino,
613 F. Supp. 3d at 926. There, the South Caroline statute did not specify any
class of witnesses at all; it merely stated that an absentee ballot “may not be
counted unless the oath is properly signed and witnessed.” Id. at 959.
Minnesota’s statute, by contrast, plainly requires the voucher “of registered
voters or members of any other class”—in this case, adult citizens. 52 U.S.C.
§ 10501(b). As such, Minnesota’s requirement violates the Voting Rights Act.

II. The court of appeals erred in dismissing the Alliance’s Civil
Rights Act claim.

The Alliance adequately stated a claim under the materiality provision
of the Civil Rights Act, which prohibits election officials from:

deny[ing] the right of any individual to vote . . . because of an error
or omission on any record or paper relating to any application,
registration, or other act requisite to voting, if such error or
omission is not material in determining whether such individual
1s qualified under State law to vote in such election.
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52 U.S.C. § 10101(a)(2)(B). The materiality provision plainly applies to the
witness requirement because the absentee signature envelope bearing the
witness certification is a paper requisite to voting absentee in Minnesota.
Therefore, Minnesota cannot reject absentee ballots merely because of an
“error or omission” in the witness certification, unless that error or omission is
material in determining the voter’s qualifications. And because the absence of
a witness signature or address is not material in determining whether an
absentee voter is an adult, citizen, or resident of Minnesota, the Alliance’s
Complaint sufficiently alleges a straightforward violation of the materiality
provision.

The court of appeals directed the dismissal of the Alliance’s materiality
provision claim based on three reversible errors. First, the court of appeals
distorted the plain text of the materiality provision to artificially narrow the
scope of the Civil Rights Act’s protection. Second, it ignored the function of the
paper bearing the witness certification and erroneously concluded that this
document has nothing to do with assessing an absentee voter’s qualifications.
Third, it ignored the Alliance’s alternative argument that the witness
requirement, as applied to unregistered voters, violates the materiality
provision if the voucher of the witness is not used to prove that voter’s

residency.
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A. The court of appeals improperly narrowed the scope of the
materiality provision.

The broad terms of the materiality provision prohibit the denial of the
right to vote based on immaterial errors or omissions on “any record or paper
relating to any ... act requisite to voting.” 52 U.S.C. § 10101(a)(2)(B)
(emphases added). These terms plainly do not limit or narrow the scope of
records or papers subject to the materiality provision. Nevertheless, the court
of appeals held that the materiality provision only apnlies to some papers
relating to an act requisite to voting. Add. 24. Neither the text of the statute
nor its purpose, history, or policy justifies constraining these terms contrary to
their plain meaning.

1. The plain text of the materiality provision applies to all
papers requisite to voting.

The materiality provision of the Civil Rights Act is structured around
two clauses. The primary clause prohibits election officials from “deny[ing] the
right of any individual to vote in any election because of an error or omission
on any record or paper relating to any application, registration, or other act
requisite to voting.” 52 U.S.C. § 10101(a)(2)(B) (emphasis added). This primary
clause, which the court of appeals referred to as the “document type” clause,
does not limit or confine the “record[s] or paper|[s]” that are subject to its
protections. Then, in a secondary clause set off with a comma, the provision

differentiates among possible errors or omissions based on whether they are
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“material in determining whether such individual is qualified under State law
to vote.” Id. Election officials may deny an individual the right to vote only if
“such error or omission is [] material in determining” that voter’s
qualifications. Id. (emphasis added). In that way, the secondary clause—which
the court of appeals referred to as the “error type” clause—modifies the phrase
“error or omission” and operates solely as a carve-out to the primary clause’s
prohibition on disenfranchisement based on an error or omission.

The court of appeals committed three errors of textual interpretation in
reaching its narrowed view of the scope of the materiality provision. First, the
court of appeals effaced any distinction bestween the terms “application,
registration, or other act requisite to voting,” and held that they simply
collectively refer to voter registration or other “qualification-related acts.”
Add. 20. Second, the court of appeals inverted the materiality provision by
reading the secondarv ‘error type” clause to define the scope of the primary
“document type” clause. Add. 20-21. Third, the court of appeals misinterpreted
the differences between the materiality provision and the surrounding
provisions of the Civil Rights Act and ignored Congress’s textually
demonstrated intent to give the materiality provision a wider scope than
neighboring provisions. Id. at 21.

First, and most egregiously, the court of appeals functionally erased the

phrase “other act requisite to voting” from the text of the materiality provision.
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52 U.S.C. § 10101(a)(2)(B). Rather than meaning what it says, the court of
appeals held that this phrase is redefined by the preceding terms “application”
and “registration.” Add. 20. To the court of appeals, all three distinct phrases
refer only to voter registration or other “qualification-related acts.” Id. But this
reading only gives effect to the term “registration” and renders the terms
“application” and “any other act requisite to voting” wholly superfluous. It is
also belied by Congress’s express attempt to broaden the statute’s reach by

’”

reference to “any paper or record” that is even “relatled]” to a requisite to
voting. 52 U.S.C. § 10101(a)(2)(B) (emphasis added). Moreover, the court of
appeals’ reasoning mistakes “application” for a synonym of “registration,” even
while acknowledging that the word “application” is used in Minnesota law to
refer to procedures that are outside of the voter registration process, Add. 21.
The court of appeals thus collapsed the scope of the materiality provision
contrary to the broad terms Congress chose.

Second, the court of appeals inverted the materiality provision so that
the secondary “error type” clause defines the primary “document type” clause.
Compare Pa. State Conf. of NAACP Branches v. Sec’y Commonwealth of Pa.,
97 F.4th 120, 136 (3d Cir. 2024) (“Pa. NAACP”) (admitting that elevating the
secondary clause to define the scope of the materiality provision “is the tail

that wags the dog”). But this approach is wholly inconsistent with the

materiality provision’s grammar and structure. The court of appeals reads the
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secondary clause to define the phrase “paper or record,” but by its terms, the
secondary clause only modifies “error or omission” with the phrase “such error
or omission,” thereby specifying which errors may result in
disenfranchisement. 52 U.S.C. § 10101(a)(2)(B) (emphasis added). By contrast,
when discussing the kinds of records or papers subject to the materiality
provision, Congress used only the broadest possible terms: “any record or paper
relating to any application, registration, or other act requisite to voting.” Id.
(emphases added).

Finally, the court of appeals draws the wrong conclusions from the
neighboring provisions of the Civil Rights Act. In subsection (a)(2), Congress
enacted three different protections for voters—including the materiality
provision. Because the first and third protections relate to voter registration
and the determination of veters’ qualifications, the court of appeals concluded
that the second protection—the materiality provision—must also exclusively
concern voter registration and the determination of voter qualifications. But
the materiality provision is textually and structurally distinct from the other
two parts of subsection (a)(2). Most notably, the materiality provision is the
only subpart that begins with the phrase “deny the right to vote,” which
demonstrates the broader focus of that provision on the voting process as a

whole.
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The court of appeals also misread the enforcement provisions of the Civil
Rights Act, which outline appropriate remedies and the definition of “vote.”
First, the expansive definition of “vote” under the Civil Rights Act—which
expressly includes “all action necessary to make a vote effective including, but
not limited to, registration or other action required by State law prerequisite to
voting, casting a ballot, and having such ballot counted and included in the
appropriate totals,” 52 U.S.C. § 10101(e) (emphasis added)—demonstrates the
broad reach of the materiality provision. The materiality provision expressly
protects against denial of the right to vote. And the definition of “vote”
expressly recognizes that this right could be denied at any stage of the voting
process—not just at the registration stage. Therefore, any attempt to protect
against denial of the right to vote in the materiality provision would have to
include every stage of the voting process described in subsection (e). This
parallel is confirmed by Congress’s use of mirrored language in each section:
“other act requisite to voting,” in the materiality provision, and “State law

prerequisite to voting” in subsection (e).> The court of appeals’ reading requires

5 Nearly identical language is also used in the definition of “vote” in the VRA,
which plainly extends beyond voter registration or the determination of voter
qualifications. See 52 U.S.C. § 10310 (defining “vote” to include “all action
necessary to make a vote effective . . . including, but not limited to, registration,
listing pursuant to this chapter, or other action required by law prerequisite to
voting, casting a ballot, and having such ballot counted properly”).
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that nearly identical language describing requisites to voting would mean
entirely different things across subsections of the same statute.

Finally, the court of appeals misconstrued the remedial provision of the
Civil Rights Act as providing only for an order that declares that a voter is duly
registered. Add. 21 (citing 52 U.S.C. § 10101(e)). But that remedial provision
was not meant to be comprehensive by any means. It applies only where an
enforcement action is brought by the Attorney General under a specific
subsection of the Civil Rights Act; it has no bearing on the private equitable
remedies available to individuals seeking to vindicate their own rights. In any
event, the remedial provision goes on to state that “an applicant so declared
qualified to vote shall be permitted to vote in any such election.” 52 U.S.C. §
10101(e). In that way, the remedia! provision extends through the entire voting
process and demonstrates tliat the substantive protections of the materiality
provision must have siniilar reach.

2. Extratextual considerations confirm the Alliance’s reading of
the materiality provision.

In support of its narrowed reading of the materiality provision, the court
of appeals relied upon two federal cases it found persuasive: Pa. NAACP, 97
F.4th at 120, and Liebert, 733 F. Supp. 3d at 698. These cases suffer from the
same flawed textual interpretation issues described above. In addition, these

cases further violated principles of statutory interpretation by using
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extratextual arguments—Ilike legislative history and unfounded policy
concerns—to justify departing from the plain text of the materiality provision.
Carcieri v. Salazar, 555 U.S. 379, 387 (2009) (holding where “the statutory text
1s plain and unambiguous” courts must “apply the statute according to its
terms”).

In any event, the extratextual arguments relied upon in those cases do
not withstand scrutiny. Both the Pa. NAACP and Liebert courts justified
departing from the plain text of the materiality provision based on a misplaced
concern that all “reasonable election-administration regulations” would be
rendered unlawful. See Pa. NAACP, 97 F.4th at 134 (“Unless we cabin the
Materiality Provision’s reach . . . we tie state legislatures’ hands in setting
voting rules.”). But the materiality provision’s scope is already limited across
four dimensions. First, if an election administration requirement does not
involve paperwork, the materiality provision does not apply. See, e.g., Common
Cause/Ga. v. Billups, 439 F. Supp. 2d 1294, 1358 (N.D. Ga. 2006) (rejecting
application of materiality provision to photo ID requirement). Second, even
among election paperwork, the provision applies only to paperwork “requisite
to voting,” not the paper ballot itself. 52 U.S.C. § 10101(a)(2)(B) (emphasis
added). Third, even if an election paper is subject to the materiality provision,
a statutory violation could only occur if a state decided to reject ballots based

on paperwork errors. Compare La Union del Pueblo Entero v. Abbott, 705 F.
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Supp. 3d 725, 750 (W.D. Tex. 2023) (“LUPE”) (rejecting materiality provision
claim against provisions that did not require that “mail-in ballots be rejected”
based on paperwork issues), rev’d on other grounds United States v. Paxton, -
F.4th ----, No. 23-50885, 2025 WL 2205864 (5th Cir. Aug. 4, 2025). And fourth,
states can reject ballots based on paperwork errors that are material in
determining the voter’s qualifications.

Given these four limiting factors, the materiality provision poses no
threat to reasonable election administration. More importantly, the court of
appeals’ narrow reading of the materiality provision would render it wholly
ineffective. Under the court of appeals’ reading—where the materiality
provision does not apply outside voter registration or other determinations of
voter qualifications—states weouid be free to impose any paperwork
requirement at later stages of the voting process and disenfranchise registered
voters for their paperwork errors, even if those errors did not show that a voter
was 1neligible. Indeed, that is precisely what Minnesota does: it double- and
triple-checks an absentee voter’s eligibility multiple times after they are
already registered. When a registered voter requests an absentee ballot, they
must submit information concerning their qualifications—including age and
residence—which the Secretary must verify. Minn. Stat. § 203B.04, subd. 1.
Then, the voter certifies their eligibility again on the absentee signature

envelope. Minn. Stat. § 203B.07, subd. 3. Allowing states to disenfranchise
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voters based on paperwork errors, so long as the voter is already registered,
would eviscerate the purpose of the materiality provision.

Fundamentally, the reading adopted by the court of appeals, the Third
Circuit, and the Liebert court suffer from the misapprehension that
determinations of voter eligibility can be cleanly identified and segregated
from other voting procedures. But voter eligibility remains relevant at several
stages of the voting process, as states often revisit, double-check, or confirm
voter qualifications. Even assuming that states like Wisconsin and
Pennsylvania limit their assessment of a votei’s eligibility to the voter
registration stage, Minnesota does not. All registered absentee voters must
separately attest to their qualifications twice over before voting absentee—
once on the request for an abseuntee ballot, and again on the certificate of
eligibility that appears above the witness certification. See Minn. Stat. §§
203B.04, 203B.07. And Minnesota law instructs the ballot board to ensure that
“the voter 1s . . . eligible to vote” by reviewing the signature envelope before
accepting the absentee ballot. Minn. Stat. §§ 203B.121, subd. 2. In that way,
the materiality provision would apply to Minnesota’s witness requirement
even under the court of appeals’ reading. See infra Section I1.B.1.

The federal cases relied upon by the court of appeals also invoke the
legislative history of the materiality provision, but this argument is misguided.

First and foremost, legislative history cannot create ambiguity or alter the text
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of the statute. Bostock v. Clayton County, 590 U.S. 644, 674 (2020). But in any
event, there is no on-point legislative history supporting an exclusive focus on
voter registration; instead, there are merely statements by legislators
highlighting their concerns about the voter registration process. Indeed,
Congress reiterated that focus in the terms of the materiality provision itself.
Under the court of appeals’ reading, it would have been sufficient to draft the
materiality provision to apply just to “act[s] requisite to voting,” but Congress
expressly identified voter registration as an area witli a history of arbitrary
paperwork requirements. That addition showed that Congress “intended to
remove any doubt that” the provision also applies to voter registration
paperwork. See Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 226-27 (2008).
Even if Congress did not expressly anticipate the full range of “unexpected”
paperwork issues that voters could confront at other stages of the voting
process, that is not a legitimate basis to rewrite the “plain terms” of the Civil
Rights Act. Bostock, 590 U.S. at 676.

The weight of authority supports the Alliance’s reading. Only a divided
panel of the Third Circuit and one district court judge in Wisconsin have

adopted the court of appeals’ view.® Notably, even the Third Circuit had

6 Recently, the Fifth Circuit referenced the Pa. NAACP decision and described
it as “persuasive,” but declined to adopt the same holding and did not conduct
1ts own analysis of the statutory text. See Paxton, 2025 WL 2205864, at *4.
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previously held that absentee ballot envelopes were “plainly” subject to the
materiality provision prior to the Pa. NAACP decision. See Migliori v. Cohen,
36 F.4th 153, 163 (3d Cir. 2022), cert. granted, judgment vacated sub nom.
Ritter v. Migliori, 143 S. Ct. 297 (2022) (“We find that the mail-in ballot
squarely constitutes a paper relating to an act for voting.”). Similarly, district
courts within the Eleventh Circuit have repeatedly recognized that the
materiality provision applies beyond the voter registration stage. See, e.g., In
re Ga. S.B. 202, No. 1:21-CV-01259-JPB, 2023 WL 5334582, at *10 (N.D. Ga.
Aug. 18, 2023) (rejecting argument that the materiality provision did not apply
to absentee ballot envelope requirements); Vote.org v. Ga. State Election Bd.,
661 F. Supp. 3d 1329, 1338 (N.D. Ga 2023) (rejecting argument that the
materiality provision did not appiy to absentee ballot applications); Martin v.
Crittenden, 347 F. Supp. 3d 1302, 1308-09 (N.D. Ga. 2018) (applying the
materiality provision te absentee ballot envelopes). The same is true for district
courts in the Eighth and Fifth Circuits. See Org. for Black Struggle v. Ashcroft,
493 F. Supp. 3d 790, 803 (W.D. Mo. 2020); see also LUPE, 705 F. Supp. 3d at
756-58 (applying the materiality provision to absentee ballot envelopes, but

finding the error was material in determining voter qualifications).
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B. Even under the court of appeals’ narrowed interpretation, the
witness requirement is subject to and violates the materiality
provision.

The court of appeals directed the dismissal of the Alliance’s CRA claim
based on its narrowed reading of the scope of the materiality provision.
Specifically, the court held that the materiality provision applies only to
documents that relate to voter “registration or other assessment of the voter’s
qualifications.” Add. 24. But Minnesota’s witness requirement still falls within
that narrowed scope. For registered voters, the witness certification itself may
not be used to assess the voter’s qualifications; but that certification is only one
section of a larger document: the absentee ballot return envelope. And that
document is used to assess the absentee voter’s qualifications and, as a result,
the entire document is subject to the materiality provision. For unregistered
voters, the materiality provision straightforwardly applies, and the court of
appeals erred by ignoriig this alternate theory.

1. The absentee ballot envelope is a paper used in determining a
registered voter’s qualifications.

The court of appeals concluded that the witness certification cannot be
subject to the materiality provision because that certification is not used as
part of voter registration or to determine the voter’s qualifications. But the
witness certification is only one section of the paper in question: the absentee

ballot envelope. The other section of that same paper bears the voter
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certification—which is used to determine the absentee voter’s qualifications.
This establishes a textbook violation of the materiality provision: a document
used to determine voter qualifications where some fields may be material in
determining voter qualifications, while other fields are immaterial but are
nevertheless used as grounds for disenfranchisement.

In essence, the court of appeals held that Minnesota’s witness
requirement complies with the materiality provision precisely because it is
immaterial in determining the voter’s qualifications. Such reasoning renders
the materiality provision meaningless and demonstrates the problem with the
court of appeals’ inverted approach to statutory interpretation. By allowing the
secondary “error type” clause to define the primary “document type” clause, the
court of appeals turned the materiality provision on its head: an immaterial
paperwork requirement is thereby transformed from a wviolation of the
provision into an exemption from the provision. This logic ensures that states
can justify any arbitrary paperwork requirement by arguing that immaterial
paperwork requirements were simply never subject to the materiality
provision in the first place.

The court of appeals reached this conclusion by ignoring the entire top
half of the absentee envelope, which expressly attests that the voter “will meet
all the legal requirements to vote.” Doc. Index # 70 at 13 (Ex. 2 to Decl. of David

Maeda); see also Minn. Stat. § 203B.07, subd. 3 (“The certificate must also
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contain a statement to be signed and sworn by the voter indicating that the
voter meets all of the requirements established by law for voting by absentee
ballot”). Ballot boards are required to examine the absentee envelope to
determine whether “the voter is registered and eligible to vote.” Minn. Stat. §
203B.121, subd. 2 (emphasis added). The witness certification is part of the
same “paper’—which is the proper unit of analysis for determining whether
the materiality provision applies. 52 U.S.C. § 10101(a)(2)(B). Indeed,
Minnesota law refers to the fields printed on the absentee envelope as the
“certificate of eligibility.” Minn. Stat. § 203B.07, subd. 3. That term applies to
the entirety of the fields printed on the signature envelope: those filled out by
the voter and those completed by the witness. Id.

The court of appeals’ reasening can only hold water if it is possible to
segregate different sections of the same paper—where the materiality
provision applies to the top half of a document, but not the bottom half. Not
only is that standard illogical, but it would also erase the protections of the
materiality provision entirely. Every blatant violation of the materiality
provision could evade enforcement by simply claiming that the violative
portion of the paperwork is exempt because it is not used in determining the

voter’s qualifications.
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2. The witness requirement is not material in determining a
registered voter’s qualifications.

Because the court of appeals determined that the witness certification
for registered is not subject to the materiality provision, it did not address
whether the certification is material in determining the voter’s qualifications.
Add. 24 n.9. Of course, the court of appeals’ conclusion that “the certifications
required of a witness do not implicate voter qualifications” settles the question
of materiality. Add. 22. Therefore, any error or omission in the witness
certification is not material in determining the wvoter’s qualifications and
cannot be used as a basis to disenfranchise the voter.

When an absentee voter fails to obtain a witness, that voter’s absentee
ballot must be rejected under Minnesota law. But the absence of a complete
witness certification does not speak to whether the absentee voter is qualified
to vote based on their “age, citizenship, residency, or current imprisonment for
a felony.” Migliori, 36 ¥.4th at 163. As a result, these errors or omissions are
not “material in determining whether such individual is qualified under State
law.” 52 U.S.C. § 10101(a)(2)(B). The district court recognized as much and
correctly held that whether a witness completes the certification correctly
“would be immaterial to whether the voter is eligible.” Add. 51.

Below, the Secretary essentially argued that the witness requirement

must be “material” because there is a logic behind it. Appellant’s Br. & Add.
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(“Sec. COA Br.”) at 3, No. A24-1134 (Minn. Ct. App. Sep. 12, 2024). In the
Secretary’s view, the witness requirement is intended to imitate in-person
voting requirements, and it is therefore “material.” Id. But that framing
distorts both the meaning of the phrase “material in determining whether such
individual is qualified” and the intent behind the materiality provision. The
statute does not countenance disenfranchisement based on errors that are
material in any sense; the right to vote can only be denied where the error is
material to a specific process: determining the voter’s gualifications. In other
words, it i1s not enough for the paperwork version to serve “administrative
purposes;” to comply with the materiality provision, the requested information
must actually be material in determinitig whether an individual is qualified to
vote. Mi Familia Vota v. Fontes, No. CV-22-00509-PHX-SRB, 2024 WL 862406,
at *38 (D. Ariz. Feb. 29, 2024).

Moreover, the Secretary’s arguments ignore the unique dangers of
conducting election procedures through paperwork. In contrast to in-person
requirements—which can be explained, repeated, or fixed in the moment—
paperwork requirements pose unique risks because voters often do not have an
opportunity to address or correct errors in real time. As the legislative history
behind the materiality provision explains, this creates opportunities to “apply(]
more rigid standards of accuracy” to some voters, handle paperwork in a

dilatory fashion, or fail to timely notify voters of issues with their paperwork.
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H.R. Rep. No. 88-914 (1963), as reprinted in 1964 U.S.C.C.A.N. 2391, 2491.
The purpose of the materiality provision was to ensure that, if a paperwork
error does not call into question the voter’s qualifications, then it should not be
a basis to disenfranchise them.

3. Under the court of appeals’ own reasoning, the witness

requirement violates the materiality provision as applied to
unregistered voters.

When applied to unregistered voters, the Alliance’s chief contention was
that subjecting these new registrants to the witness requirement amounted to
an illegal voucher under Section 201 of the WVoting Rights Act. Br. of
Respondents (Petitioners here) (“COA Br.”) at 17-18, No. A24-1134 (Minn. Ct.
App. Oct. 15, 2024). However, the Alliance has always maintained that if the
witness certification is not used to verify a new registrant’s eligibility, then it
runs afoul of the materiality provision of the Civil Rights Act. COA Br. at 17,
19, 21-22. Nevertheless, the court of appeals ignored the Alliance’s alternative
theory and improperly directed the dismissal of the entire suit.

Under the court of appeals’ own reasoning, the witness requirement
straightforwardly violates the materiality provision when applied to
unregistered voters. There can be no doubt that the materiality provision
applies to these unregistered voters because they are directly engaged in the
registration process, which falls within the court of appeals’ narrowed scope of

the materiality provision. Add. 24. Further, the court of appeals expressly held
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that the witness certification does not “pertain to the [unregistered] voter’s
eligibility to vote.” Add. 14. It necessarily follows, then, that unregistered
absentee voters who fail to comply with the witness requirement are denied
the right to vote based on a paperwork error that is not material in determining
whether they are qualified to vote. 52 U.S.C. § 10101(a)(2)(B).

At the outset of this case, the Alliance clearly and properly pleaded this
alternative theory. Doc. Index # 52 99 6, 45. Minnesota’s pleading rules mirror
the federal rules, both of which permit a plaintiff tc “set forth two or more
statements of a claim or defense alternatively or hypothetically, either in one
count or defense or in separate counts.” Minn. R. Civ. P. 8.05(b); compare Fed.
R. Civ. P. 8(d)(2) (“A party may set out 2 or more statements of a claim or
defense alternatively or hypothetically, either in a single count or defense or in
separate ones.”).

The district court, did not dismiss the Alliance’s alternative theory that
the witness requirement violates the materiality provision as applied to

unregistered voters—nor did it have to.” “When, as here, a plaintiff alleges

7The Secretary has suggested that the Alliance must cross-appeal the district
court’s assessment of this alternative theory in order to raise it here. But that
argument suggests that the district court partially granted the Secretary’s
motion to dismiss. It did not—the motion was denied in its entirety. And it
ignores that this interlocutory appeal arises from the Secretary’s petition for
discretionary review. The Alliance had no obligation to seek interlocutory
discretionary review merely because the Secretary chose to.
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multiple theories in support of a single claim, the claim survives a motion to
dismiss when just one of those theories is adequately pled.” Gonzalez v.
ProBuild Co., LLC, No. EDCV2200315CJCSHKX, 2022 WL 4596579, at *3
(C.D. Cal. July 7, 2022). Because the district court determined that the Alliance
had stated a materiality provision claim as to registered voters and a VRA
claim as to unregistered voters, it became “entirely unnecessary” to determine
whether the Alliance’s claims can proceed “on a second theory as well.” Huber
v. Fox Valley Park Dist., No. 19-CV-5337, 2021 WL 1546425, at *5 (N.D. Ill.
Apr. 20, 2021) (“The time for assessing the viabiiity of alternative theories of
entitlement to relief is on summary judgment or trial, not on a motion to
dismiss the complaint.”). And the Alliance merely seeks affirmance of the
district court’s judgment that the motion to dismiss should be denied, not an
endorsement of all of its reasoning. See, e.g., Jennings v. Stephens, 574 U.S.
271, 276277 (2015) (explaining that appellate courts do “not review lower
courts’ opinions, but their judgments,” so parties seeking affirmance may
attack “the reasoning of the lower court” (quotation omitted)).

Moreover, the Alliance preserved this alternative theory throughout the
appellate process. The court of appeals said that the Alliance does “not
advance, as an alternate basis for affirmance, an argument that application of
the witness requirement to unregistered voters violates the materiality

provision.” Add. 19 n.6. But this is plainly untrue. Throughout this case, the
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Alliance has presented its claims as two sides of the same coin: if the witness
requirement is used in determining a voter’s qualifications, then it amounts to
an illegal voucher requirement; if it’s not material, then it is an illegal
immaterial paperwork requirement. See, e.g., Doc. Index # 52 49 6, 45. Indeed,
at multiple points in its briefing, the Alliance maintained these interrelated
arguments. For example, the Alliance stated expressly that “if the Secretary is
right that the witness requirement has nothing to do with the [unregistered]
voter’s ‘qualifications,” that demonstrates that Plaintiffs properly stated a
claim under the materiality provision.” COA Br. at 9. Then later in the brief
when discussing the Secretary’s rebuttal to its VRA claim, the Alliance argued
that “even if correct, the Secretary’s axrgument simply demonstrates why the
witness requirement violates the Civil Rights Act’s materiality provision.” Id.
at 17. Finally, the Alliance concluded its discussion of the VRA claim by
pointing out that it “is 1no defense that the witness’s voucher is substantively
irrelevant to qualifications; rather, it underscores why such arbitrary
requirements are unlawful under the VRA and the Civil Rights Act.” Id. at 21—
22.

The court of appeals could have and should have addressed the Alliance’s
alternative theory before directing the dismissal of the entire case. Minnesota’s
pleading rules expressly provide that “[w]hen two or more statements are made

in the alternative and one of them if made independently would be sufficient,
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the pleading is not made insufficient by the insufficiency of one or more of the
alternative statements.” Minn. R. Civ. P. 8.05(b). In other words, the court of
appeals cannot dismiss the Alliance’s materiality provision claim merely
because it concludes that the materiality provision does not apply to registered
voters. If an alternative theory of the case states a claim for relief, the motion
to dismiss must be denied. See, e.g., N. Cent. EMS Corp. v. Bound Tree Med.,
LLC, No. CV 15-2793 (JRT/LIB), 2016 WL 544472, at *9 (D. Minn. Feb. 10,
2016) (denying motion to dismiss where complaint “stated a plausible
alternative claim”). On this ground alone, the Court can and should reverse
the court of appeals.

CONCIL.USION

Minnesota’s witness requireraent places voters in an untenable position:
they must either secure a third-party voucher to prove their qualifications—
violating the Voting Rights Act—or face disenfranchisement based on
immaterial paperwork errors—violating the Civil Rights Act. Federal law does
not permit states to construct such legal impossibilities that inevitably violate
voters’ fundamental rights. The 6,000+ voters disenfranchised in 2022 alone
demonstrate the real-world harm of this outdated requirement. The district
court correctly recognized that Plaintiffs stated valid claims under both federal
statutes, and the court of appeals erred in dismissing these well-pleaded

allegations at the motion to dismiss stage.
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This Court should reverse the decision of the court of appeals.
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