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INTRODUCTION

In Minnesota, intervention is “liberally” granted, Blue Cross/Blue Shield of R.I. v.
Flam by Strauss, 509 N.W.2d 393, 396 (Minn. Ct. App. 1993) (citing Engelrup v. Potter,
224 N.W.2d 484, 489 (Minn. 1974)), and the Republican Committees easily satisfy that
liberal standard. Their interests in this litigation are straightforward: getting their
candidates elected, preserving a fair competitive environment for those candidates, and
preventing changes to election laws and procedures that will cause them to divert resources
as part of their get-out-the-vote efforts. Each of those interests will be impaired if
Petitioners are successful. And the Respondent in this acrion—the Secretary of State—
rightfully does not represent any of the Republican Committees’ partisan interests, let alone
adequately.

Petitioners attempt to muddy the waters with a panoply of arguments disputing the
straightforward conclusion that the Court should grant intervention. All fail. At the
threshold, Petitioners insist that the Republican Committees can seek intervention only by
burdening this Court with another appeal in this case. Opp. 18—19. But even Petitioners
have conceded that the Court of Appeals erred in its incredible holding that any dispute
over intervention in this ongoing merits case is moot. /d. at 6 n.2. There thus is no basis,
let alone reason, to require the Republican Committees to pursue a second appeal. To the
contrary, that course would unnecessarily burden this Court and would prejudice the
Republican Committees’ rights because the delay attendant to a second appeal would result

in them missing out on full party participation in this appeal. A second appeal simply defies

sound judicial administration—particularly when this Court can just grant intervention now.
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On the intervention factors, Petitioners mischaracterize the Committees’ clear and
obvious interests. They recite the overheated allegation that the Committees seek to
purpose an “illegitimate voter suppression interest.” Id. at 1. Nothing could be further
from the truth. In fact, Petitioners skip right over the Committees’ principal and driving
interest in this case: promoting voter participation and getting Republicans elected. They
also ignore the Committees’ discrete interests in avoiding a diversion of resources and in
protecting the competitive environment, created by the Legislature, in which they and their
voters and candidates exercise their constitutional right to vote and to seek to win elections.
Instead, Petitioners incorrectly frame the Committees’ interests as generalized interests in
ensuring that all election laws are enforced. See id. at 7—8 (claiming that the Committees
assert a “generalized” interest in enforcing the laws related to election integrity and
reliability). Petitioners then joust with thiz strawman for the balance of their brief.

Fundamentally, Petitioners’ approach to intervention would categorically bar
political parties from defending election laws. That would contravene the governing law,
depart from the weight of authority across the country, and upend Minnesota’s policy of
encouraging “the extensive use of intervention.” Norman v. Refsland, 383 N.W.2d 673,
678 (Minn. 1986). The Court should reaffirm its tried-and-true approach and grant the

Republican Committees leave to intervene on appeal.



ARGUMENT

I. A SEPARATE APPEAL ON INTERVENTION WOULD UNNECESSARILY
BURDEN THE COURT AND PREJUDICE THE COMMITTEES.

Petitioners’ assertion that the Republican Committees’ motion “attempts to
circumvent the appeal process,” Opp. 1819, simply cannot be reconciled with their
concession that the Court of Appeals erred in holding that the Republican Committees’
intervention appeal is moot, id. at 6 n.2. Nor can it be reconciled with this Court’s
recognition of a right to pursue intervention in an appeal. And there is no reason to require
the Republican Committees to pursue that course here—and every reason not to require it.

In the first place, the Republican Committees’ motion to intervene is now fully
briefed and ripe for the Court’s adjudication. At its core, a separate appeal would present
precisely the same issues and arguments, but enly after forcing the Court and the parties to
go through at least an additional round et briefing on discretionary review. A second appeal
would thus unnecessarily multiply these proceedings and unduly burden the Court, with no
corresponding benefit to the Court’s resolution of the intervention question. See Norman,
383 N.W.2d at 678 (expiaining that “[j]Judicial economy” “favors intervention”).

In the second place, requiring the Republican Committees to pursue a second appeal
would prejudice their rights—as they already have explained. See Mot. 12. Indeed, even
Petitioners do not dispute that the delay attendant to a second appeal likely would result in
the Committees missing out on full party participation in this merits appeal. Compare id.,
with Opp. 18-19. Thus, far from “circumventing” normal procedures, Opp. 19, the

Republican Committees are pursuing the normal procedure of appellate intervention,



which is the only available avenue to safeguard their interests in the current posture. The
Court should rule on and grant them intervention now.

I1. THE REPUBLICAN COMMITTEES SATISFY ALL REQUIREMENTS
FOR INTERVENTION.

Petitioners agree that a movant is entitled to intervene on appeal if it (1) files a
“timely application” and (2) “claims an interest” in the litigation that (3) “may as a practical
matter” be “impair[ed] or impede[d]” by the disposition of the suit, (4) “unless the
applicant’s interest is adequately represented by existing parties.” Minn. R. Civ. P. 24.01;
see also In re Crablex, Inc., 762 N.W.2d 247, 251 (Minn. Ct. App. 2009). The Republican
Committees have already explained in detail why they satisfy each requirement. See Mot.
10-21. Petitioners do not contest the timeliness ot the Committees’ motion to intervene,
but they dispute the other three elements. Their arguments fail.

A. The Republican Committees Have Legally Protectible Interests In This
Action.

1. The Repubiican Committees do not assert a generalized interest.

The Republican Committees do not, as Petitioners contend, assert an interest in
“voters suppression,” Opp. 1, or a generalized interest in fair elections or in the
enforcement of valid ballot regulations as the basis for their intervention, see id. at 7—13.
Rather, the Committees assert discrete, concrete, and particularized interests in getting their
candidates elected, ensuring a fair competitive process for those candidates as created by
the Legislature, and preventing changes to election laws and procedures that would force
them to divert their resources and harm their get-out-the-vote efforts. See Mot. 67, 13—

16. These partisan interests are plainly not a “general interest common to all members of

4



the public.” Opp. 1 (quoting Liebert v. Wisconsin Elections Comm’n, 345 F.R.D. 169, 173
(W.D. Wis. 2023)). And these discrete and particularized interests were not asserted in the
Liebert case Petitioners rely upon. See Liebert, 345 F.R.D. at 173 (Opp. 1).

Petitioners thus mischaracterize the Republican Committees’ motion when they
claim that the Committees assert an interest in “maintaining election integrity” and
“following the existing laws [as] written.” Opp. 8. What the Committees’ Motion actually
said is: “[The Republican Committees’| main interest is in getting Republican candidates
in Minnesota elected to office. As part of that goal, the Commiitees also have an interest
in ensuring that Republicans can seek office in a fair and competitive environment where
all laws related to election integrity and reliability—including the Witness Requirement—
are enforced.” Mot. 13 (emphasis added; citation omitted).

As the full context makes clear, those are “direct and concrete interest[s] that [are]
accorded some degree of legal protection.” Miller v. Miller, 953 N.W.2d 489, 494 (Minn.
2021) (quoting Diamond v. Criarles, 476 U.S. 54, 75 (1986)). In fact, those interests are
more than adequate to support intervention because they are enough to support direct
standing to sue under the more demanding federal Article III standard. 7ex. Democratic
Party v. Benkiser, 459 F.3d 582, 586 (5th Cir. 2006) (holding that “harm to its election
prospects” is a “basis for [a political party’s] direct standing” to sue under Article III); see
Motion to Intervene 13—14 (collecting cases). Indeed, “[v]oluminous™ authority shows that
candidates and parties suffer injury when their “chances of victory would be reduced.” Tex.
Democratic Party, 459 F.3d at 586—87 & n.4 (collecting cases). And it is also well

established that candidates have an interest in seeking election in a fair “competitive
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environment” where they can “compete for office in contests [not] tainted by [Legislature]-
banned practices” like counting unwitnessed mail ballots. Shays v. FEC, 414 F.3d 76, 85
(D.C. Cir. 2005). This is why the Republican Committees need not prove electoral
disadvantage to have a sufficient interest in this case to warrant intervention. They “are at
the very least harmed by having to anticipate other actors taking advantage of [an enjoined
Witness Requirement] to engage in activities that otherwise would be barred.” Id. at 87.

At bottom, unlike the general public, the Republican Committees’ candidates
“actively seek [election or] reelection in contests governed by the { Witness Requirement],”
so the Committees have a direct and concrete interest in “demand[ing] adherence” to that
law. Id. at 88. Petitioners’ rebuttal of a generalized interest in election integrity and fair
competition is thus merely an attack on a strawiian.

2. Under Petitioners’ iogic, intervention would never be permissible
to defend election: iaws.

Petitioners’ remaining arguments fare no better. They claim that the Republican
Committees have no interest that can be impaired here because eliminating the Witness
Requirement would benefit all voters by making it easier to vote. Opp. 11. This logic fails
on multiple levels.

For one, it ignores the interests that the Republican Committees have asserted in this
action. Take their main interest—winning elections. Even if enjoining the Witness
Requirement makes it easier for Republicans and Democrats to vote by mail, such an
injunction would still harm the Republican Committees’ interest in winning elections

because Democrats vote by mail at a significantly higher rate than Republicans—both



nationwide and in Minnesota. See Mot. 17-18; Issa v. Newsom, No. 20-cv-1044, 2020 WL
3074351, at *3 (E.D. Cal. June 10, 2020) (granting Democratic Party entities’ motion to
intervene because limiting mail voting would harm their electoral prospects).

For another, under Petitioners’ logic, only persons and entities seeking to eliminate
a voting rule would have an interest sufficient for intervention. Those seeking to defend
such rules would have no judicial recourse, because most (if not all) successful challenges
to voting rules would remove some burden on voting and thus make voting easier. Yet
courts routinely allow political parties to intervene in oppositict to lawsuits that would
eliminate a voting rule and thus potentially result in more votes being counted. See, e.g.,
DSCC v. Simon, 950 N.W.2d 280, 284 (Minn. 2020) (noting intervention granted to
Republican Committees to defend laws that resuited in some ballots not being counted);
La Union del Pueblo Entero (LUPE) v. Abbott, 29 F.4th 299, 306 (5th Cir. 2022) (granting
intervention as of right in case where plaintiffs challenged restrictions on mail voting); Pa.
State Conf. of the NAACP v. Chapman, No. 22-cv-339, 2023 WL 121867, at *4-5 (W.D.
Pa. Jan. 6, 2023) (intervention as of right to defend mail ballot rule).

And rightly so. Petitioners’ proposed standard would make the intervention inquiry
turn on the litigation result that a political party seeks to obtain—and thereby convert the
standard for intervention into a political litmus test in election cases. After all, Petitioners’
proposed standard would treat two political parties that each have an interest in getting
their candidates elected differently for purposes of intervention even in the same case: It

would grant intervention to the party seeking to invalidate a voting law, but deny it to the



party seeking to uphold the same law. Merely to point out that untenable result is to refute
Petitioners’ position.

Petitioners also claim that the Republican Committees are impermissibly asserting
“an interest in suppressing the votes of their political opponents.” Opp. 7. Whatever
rhetorical advantage Petitioners may see in pressing this specious argument, the accusation
is simply false. Indeed, like the one above, it could be leveled against any political party
seeking to intervene to defend a voting rule. If Petitioners’ position is correct, then political
parties seeking to defend voting rules would never have an intercst sufficient to support
intervention. That position fails against the mountain of precedent going the other way,
and ignores the legitimate role these rules play in preventing fraud and safeguarding the
integrity of elections. See Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358
(1997) (“States may, and inevitably must, enact reasonable regulations of parties, elections,
and ballots to reduce election- and campaign-related disorder.”).

More fundamentally, Petitioners’ claim that the Republican Committees are
asserting an interest in “suppressing the vote” begs the ultimate question in this case.
Whether the Witness Requirement unlawfully “suppresses” the vote (and has done so for
the past 75 years, see 1949 Minn. Laws ch. 368, § 2) is the merits question that is being
litigated. And “the Court cannot assume . . . that [Petitioners] will ultimately prevail on
the merits in resolving a motion to intervene.” Pavek v. Simon, No. 19-cv-3000, 2020 WL
3960252, at *3 (D. Minn. July 12, 2020) (citing Turn Key Gaming, Inc. v. Oglala Sioux
Tribe, 164 F.3d 1080, 1081 (8th Cir. 1999)). If anything, in resolving the motion, the Court

should assume the merits of the Republican Committees’ legal theory. Cf. FEC v. Cruz,
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596 U.S. 289, 298 (2022) (“For standing purposes, we accept as valid the merits of
[plaintiff’s] legal claims . . ..”). And, on that view, States do not disenfranchise voters by
enforcing longstanding and commonsensical election-administration rules like the Witness
Requirement. See, e.g., Pa. State Conf. of NAACP v. Sec’y Commonwealth of Pennsylvania,
97 F.4th 120, 133-34 (3d Cir. 2024).

3. Courts routinely recognize the Republican Committees’ interests
are cognizable.

Petitioners next insist that “partisan entities have never enjoyed blanket authority to
intervene in every case that implicates elections,” and that ccuits only grant intervention
“in cases challenging rules that regulate competitive tactics, like advertising and ballot
collection.” Opp. 8-9. The Republican Committees have never made the former claim.
And, as to the latter, Petitioners never explain why this trivial distinction matters or why it
applies here.

Petitioners cite Shays v. FEC, 414 F.3d at 86, 91 as their primary authority for that
principle, but it refutes their position. There, two congressional candidates challenged
Federal Election Commission (“FEC”) regulations that permitted campaign-related
conduct that was prohibited by the Bipartisan Campaign Finance Reform Act (“BCRA”).
In holding that the candidates had suffered an injury sufficient for Article III standing, the
court stressed that the regulations forced the candidates to “compete for office in contests
tainted by BCRA-banned practices.” 414 F.3d at 85. It also emphasized that the candidates
had to “adjust their campaign strategy” because the regulations “fundamentally alter[ed]

the environment in which” the candidates could “defend their concrete interests.” Id. at 86.



And because competitors in elections may challenge “distortions that alter the competitive
environment’s overall rules,” the candidates had a legally cognizable interest in the
litigation. Id.

So too here. Petitioners’ suit, if successful, would force the Republican Committees
and their candidates to “compete for office in contests tainted by [Legislature]-banned

b

practices,” such as the counting of unwitnessed mail ballots. Id. at 85. And like the
candidates in Shays, the Republican Committees and their candidates have a legally
protectable interest in seeking office in contests untainted by violations of the Witness
Requirement. Similarly, the Committees and their candidates, like the candidates in Shays,
have a legally protectable interest in opposing any decision—such as a judicial decision
gutting the Witness Requirement—that may ““alier the competitive environment’s overall
rules” and force them to ‘“adjust their caripaign strategy.” Id. at 86—87.

Petitioners’ other citations add little to their argument. In Schroeder v. Simon, for
example, see Opp. 8, an organization sought to intervene in a suit challenging “Minnesota’s
statutory scheme governing the restoration of the right to vote after a felony conviction.”
950 N.W.2d 70, 73 (Minn. Ct. App. 2020). In doing so, however, the organization claimed
“an interest in the attorney general’s office uniformly asserting the no-private-cause-of-
action defense” and “an ‘interest in ending the meritless litigation as state taxpayers.’” Id.
at 76. This Court held that these asserted interests did not relate to the subject of the
lawsuit, as required by Rule 24.01. Id. at 77. Moreover, the Court rejected the

organization’s argument that it had a general public interest in upholding Minnesota’s

voting statutes. Id. at 78 n.6. As explained above, the Republican Committees are not
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asserting a general interest in upholding election laws, but instead a direct and concrete
interest in defending an election rule under which their candidates compete. See Shays,
414 F.3d at 88 (candidates have a direct and concrete interest in “demand[ing] adherence”
to an election law when they “actively seek [election or] reelection in contests governed by
[that law]”).

Petitioners also invoke a federal trial court’s decision in Liebert, 345 F.R.D. 169.
Opp. 10—-11. But there, the proposed intervenors asserted an interest in “the integrity of the
election process,” which is an “abstract” and “general interest cotrimon to all members of
the public.” Liebert, 345 F.R.D. at 173 (quotation marks and citations omitted). For all
the reasons given, that is not the interest the Republican Committees assert here, but merely
Petitioners’ strawman.

Petitioners’ reliance on Republicar National Committee v. Burgess, No. 24-cv-198,
2024 WL 3445254 (D. Nev. July 17, 2024), is similarly misplaced. Opp. 8, 11. At the
threshold, that decision has been appealed to the Ninth Circuit, where review remains
pending. See Republicar: Nat’l Comm. v. Burgess, No. 24-5071 (9th Cir.). Furthermore,
the district court addressed only Article 111 standing, see 2024 WL 3445254, at *3, which
implicates a more demanding standard than intervention, see, e.g., Utah Ass’'n of Cntys. v.
Clinton, 255 F.3d 1246, 1252 n.4 (10th Cir. 2001). Applying that standard, the district
court held that various Republican organizations lacked standing because, among other
things, the challenged law did not give Democrats an “unfair advantage in the election
process.” Republican Nat’l Comm.,2024 WL 3445254, at *3 (quotation marks and citation

omitted). The court reasoned, like Petitioners do here, that “Republican candidates face[d]
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no harms that are unique from their electoral opponents when all Nevada voters are
uniformly given greater access to the ballot box.” Id. (quotation marks and citation
omitted). But that reasoning fails for all the reasons discussed above. Supra at 4-6. For
example, it flatly contradicts the D.C. Circuit’s decision in Shays, which held that the
plaintiffs suffered injury even though the challenged regulations did not give their rivals
any “special benefits unavailable to” them. 414 F.3d at 86 (quotation marks and citation
omitted).

4. The Republican Committees have an interest in avoiding
diversion of their resources.

Petitioners briefly contend that the Committees’ interests in avoiding diversion of
their resources are too “vague and speculative . . . to support intervention.” Opp. 12. Not
so. They are highly similar to those recently credited by the Fifth Circuit, which allowed
Republican entities to intervene to detend state election laws. LUPE, 29 F.4th at 306
(holding that Republican commitiees had an interest sufficient to intervene because “they
expend resources regarding the recruitment, training, and appointment of poll watchers,
and [the challenged law] changes the legal landscape for what it takes to carry out that
duty™).

The declaration by the Executive Director of the Republican Party of Minnesota,
Jennifer DeJournett, explains the Committees’ interests in detail. In particular, their
election-related investments “include developing and providing trainings to volunteers,
including door knockers, regarding the rules for mail voting in Minnesota, including the

[Witness Requirement].” DelJournett Decl. q 13, 17-18. They also “include direct voter
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education and information programs regarding the rules for mail voting . . . and the Witness
Requirement.” Id. § 14. Accordingly, an injunction enjoining the Witness Requirement
for any future election “would harm the [Committees] by requiring [them] to invest time
and resources in communicating to field staff, volunteers, candidates, and voters that the
Witness Requirement is no longer applicable to mail voting.” Id. § 20. They will also have
to “revis[e] and updat[e] [their] training programs for volunteers, as well as [their] voter
education and information programs, to clarify that the Witness Requirement is no longer
in force.” Id. § 17. These allegations are more than adequate to support the Committees’
resource-diversion intervention. See A/l for Metro. Stability v. Metro. Council, 671 N.W.2d
905, 914 (Minn. Ct. App. 2003).

B. Disposition Of This Action May Impair The Republican Committees’
Ability To Protect Their Interests.

The Republican Committees have shown their interests “may be impaired” by this
lawsuit. Kan. Pub. Emps. Ret. Svs. v. Reimer & Koger Assocs., Inc., 60 F.3d 1304, 1307—
08 (8th Cir. 1995). If Petitioners succeed in enjoining enforcement of the Witness
Requirement, the Republican Committees’ interests will necessarily be impaired because
the Republican Committees and their members will “be[] forced to participate in an
‘illegally structure[d] competitive environment’”—i.e., one in which the Legislature’s
directive not to count unwitnessed ballots is disregarded. Mecinas v. Hobbs, 30 F.4th 890,
898 (9th Cir. 2022) (quoting Shays, 414 F.3d at 87). Moreover, the Committees “at the
very least” would be “harmed by having to anticipate other actors taking advantage of [an

enjoined Witness Requirement] to engage in activities that otherwise would be barred.”
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Shays, 414 F.3d at 87 (quotation marks and citation omitted). And they would be harmed
by having to “expend resources to educate their members” on the new legal landscape.
LUPE, 29 F.4th at 307. This is all enough to show impairment; the Republican Committees
are entitled to vindicate their interest in competing under the rules the Legislature has

6.

ordained “without establishing” that invalidating those rules “will disadvantage their
[Jelection campaigns.” Shays, 414 F.3d at 91 (cleaned up).

Still, the Republican Committees have also established that invalidating the Witness
Requirement “will disadvantage their []election campaigns.” Id. Again, Democrats are far
more likely to vote by mail than Republicans, and Demrccrats will disproportionately
benefit from eliminating rules governing mail ballots. See Mot. 17-18. Petitioners have
never disputed that fact during this litigation.

Instead, Petitioners argue that the Républican Committees’ interests are not “at stake
in the case’s current posture.” Opp. 13. According to Petitioners, because this Court
“cannot grant the relief soughi in the Amended Complaint” without remanding for further
proceedings, any outcorire would not “impair or impede the Republican Committees’
interests in the [W]itness [R]equirement.” Id. (internal quotations and citation omitted).
Wrong on all counts. The Petition presents two pure legal questions that each boil down
to this: Does the Witness Requirement violate federal law? Petitioners urge the highest
court in the State to decide those questions. And if the Court grants review, its decision

would not only have preclusive effect in the district court; it would determine whether the

Witness Requirement remains enforceable in all future elections.
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It 1s sophistry to suggest that the Committees’ interests amount merely to a “desire
to invoke this case as a precedent.” /d. at 14 (internal quotations omitted). The invalidation
of the Witness Requirement would not simply set a legal precedent, but would materially
alter the electoral landscape, affecting the electoral prospects of Republican candidates and
the Committees’ ability to allocate resources, engage with voters, and participate in
Minnesota’s electoral process on fair and secure terms. That is why the Republican
Committees moved to intervene on appeal. Given their unique interests, the Committees
should not be forced to the sidelines as a non-party while the Witness Requirement hangs
in the balance.

C. The Existing Parties Do Not Adequately Represent The Republican
Committees’ Interest In This Case.

[3

The Republican Committees have also satisfied their “‘minimal’ burden” of
showing that the Secretary “‘may’” not adequately represent their interests in this case.
Jerome Faribo Farms, Inc. v. Cnty. of Dodge, 464 N.W.2d 568, 570 (Minn. Ct. App. 1990)
(citing Trbovich v. United Mine Workers, 404 U.S. 528, 538 n.10 (1972)); Mot. 18-21.
Petitioners argue that the Republican Committees “face a high burden” in showing
inadequacy of representation because the defendant here is a state actor, citing a Minnesota
trial court’s ruling in DSCC v. Simon, No. 62-CV-20-585,2020 WL 4519785, at *15 (Minn.
Dist. Ct. July 28, 2020), rev’d in part DSCC, 950 N.W.2d at 284. Opp. 14. To reach that
ruling, the trial court relied on the Eighth Circuit’s decision in North Dakota ex rel.

Stenehjem v. United States, 787 F.3d 918, 921 (8th Cir. 2015), see DSCC, 2020 WL

4519785, at *17, which held that “when one of the parties is an arm or agency of the
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government, and the case concerns a matter of sovereign interest, the bar is raised, because
in such cases the government is presumed to represent the interests of all its citizens.”
Stenehjem, 787 F.3d at 921 (citation omitted).

As a matter of federal law, the U.S. Supreme Court recently called the Eighth
Circuit’s approach into doubt, acknowledging it “has described [Rule 24’s] test as
presenting proposed intervenors with only a minimal challenge.” Berger v. N.C. State
Conf. of the NAACP, 597 U.S. 179, 195-96 (2022); accord Crossroads Grassroots Pol’y
Strategies v. FEC, 788 F.3d 312, 321 (D.C. Cir. 2015) (suggesting minimal showing
appropriate when government official is defending challenged law). But that federal-law
question is not presented here because Minnesota precedent does “not...adopt[]
[Petitioners’] doctrine.” Living Word Bible Camp v. Cnty. of Itasca, No. A12-0281, 2012
WL 4052868, at *6 (Minn. Ct. App. Sept. 17, 2012).

Indeed, importing the Eighth Circuit’s heightened standard is impossible to square
with the liberal “policy” of Minnesota courts to “encourage intervention wherever
possible.” Norman, 382 N.W.2d at 678. It is thus no surprise that this Court, in Jerome

(133

Faribo Farms, applied the “‘minimal’ burden” standard to permit intervention in a case
where the movant sought to intervene as a defendant in a proceeding already defended by
a government body. 464 N.W.2d at 570. Because that case applied the “minimal burden”
standard, the Court must do so here as well. State v. Chauvin, 955 N.W.2d 684, 694-95
(Minn. Ct. App. 2021) (“Adopting [Petitioners’] approach would yield results entirely

inconsistent with the important values served by the principle of stare decisis such as the
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evenhanded, predictable, and consistent application of law, which contribute to the actual
and perceived integrity of the judicial process.”).

What is more, Petitioners do not accurately state the Eighth Circuit’s standard. They
take pains to emphasize the heavy burden to “establish that the Secretary’s representation
i1s inadequate.” Opp. 14. But they do not confront the logically prior question of
determining whether the presumption applies in the first place. As the Eighth Circuit has
made clear, the presumption of adequate representation “does not necessarily apply in all
cases to which the government is a party.” Mausolfv. Babbitt, 85 ¥.3d 1295, 1303 (8th Cir.
1996). “After all, when the proposed intervenors’ concerti 1s not a matter of ‘sovereign
interest,” there is no reason to think the government will represent it.” Id.

Accordingly, the presumption does not apply when the prospective intervenor’s
interests are “narrower and more parochial interests than the sovereign interest the state
asserts.” Mille Lacs Band of Chippewa Indians v. State of Minn., 989 F.2d 994, 1001 (8th
Cir. 1993) (holding that the presumption was inappropriate because the prospective
intervenors sought “to protect local and individual interests not shared by the general
citizenry”). And that is true even if the government and the prospective intervenor seek
the same relief: “[T]The government’s representation of the public interest generally cannot
be assumed to be identical to the individual parochial interest of a [prospective intervenor]
merely because both entities occupy the same posture in the litigation.” Utah Ass’n of
Cntys., 255 F.3d at 1255-56 (emphasis added). It is thus little wonder that courts “often
conclude[] that governmental entities do not adequately represent the interests of aspiring

intervenors.” Fund for Animals, Inc. v. Norton, 322 F.3d 728, 736 (D.C. Cir. 2003).
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Once the Republican Committees’ interests in this litigation are accurately stated,
the rationale for applying the presumption falls away. The Republican Committees do not
seek to defend the “sovereign interest” asserted by the Secretary throughout this litigation.
To the contrary, and as explained above, they seek to defend distinctly partisan interests:
getting Republicans elected, ensuring that Republicans can compete in a fair environment,
and preserving Republican Party resources. See Mot. 19—21. These “parochial” interests
are much “narrower” than the Secretary’s sovereign interest in fair elections more
generally. Mille Lacs Band, 989 F.2d at 1001. As the Secretary explained in his brief
below, the presumption of adequate representation is “justii’ed by the government’s parens
patriae role, which charges it with protecting the interests of all constituents.” Secretary’s
Brief on Intervention 4-5. But as the Secretary iiust admit, he does not—and should not—
represent the partisan interests of the Republican Committees. If he did, he would be
“shirking [his] duty ... at the expensc of [his] representation of the general public interest.”
Stenehjem, 787 F.3d at 921 (cleaned up). Thus, “no presumption of adequate representation
applies.” Id.

Without the presumption, Petitioners’ arguments rest on sand. They say that “the
Republican Committees have identified only a single potential departure between the
Secretary’s representation and their own.” Opp. 16. But Rule 24.01 asks whether the
existing party adequately represents the applicant’s inferest, not whether the existing party
advances the same litigation position. See Jerome Faribo Farms, 464 N.W.2d at 570; Utah
Ass’n of Cntys., 255 F.3d at 1255-56 (adequate representation requires more than both

parties “occupy[ing] the same posture in the litigation™). Petitioners also claim that “the
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Secretary’s and the Republican Committees’ arguments are in lockstep.” Opp. 17. Again,
that is not the question. See Minn. R. Civ. P. 24.01. And, in any event, the district court
noted that “the Republican Committees have added legal arguments” on the merits that the
Secretary “has not” and that those arguments were properly “considered . . . in this action.”
District Court Order and Memorandum 34.

Finally, the fact that the Secretary does not support the Republican Committees’
intervention motion reinforces that the Secretary does not represent the Committees’
interests. See Mot. 20-21. Petitioners downplay this fact, citing tie Fifth Circuit’s decision
in Guenther v. BP Ret. Accumulation Plan, 50 F.4th 536, 543 (5th Cir. 2022). Opp. 17 n.4.
But Guenther supports everything the Committees have said, namely that a movant’s
position to show inadequate representation is “minimal.” Guenther, 50 F.4th at 543
(citation omitted). Guenther merely expiained that differences of opinion “regarding an
existing party’s litigation strategv[,]. .. without more, do not rise to an adversity of
interest.” Id. The Committecs agree. Guenther could not be clearer: “[A]n intervenor
must demonstrate that its interests diverge from the putative representative’s interests in a
manner germane to the case.” Id. (emphases added; citation omitted). Guenther, however,
never says that the existing party’s litigation tactics are irrelevant in evaluating their
interests. It merely stated that differences of opinion about them do not establish
inadequate representation, “without more.” Id. In this case, it is an important data point
that the Secretary has not supported the Committees’ intervention throughout this litigation.
And it is particularly telling that the Secretary argued that the intervention appeal was moot,

contrary to all available evidence and Petitioners’ own representation. See Respondent
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Simon’s Informal Brief Regarding Mootness 1 (Minn. Ct. App.). These litigation positions
defy logic if the Secretary and the Committees share the same interests.

In short, the Republican Committees face a “‘minimal’ burden” here, Jerome Faribo
Farms, 464 N.W.2d at 570, against the backdrop of a “liberal” “policy” of “encourag[ing]
intervention wherever possible,” Norman, 383 N.W.2d at 678. They need only show that
the Secretary “‘may’ not adequately represent their interests.” Jerome Faribo Farms, 464
N.W.2d at 570 (emphasis added). For all the reasons given here and in their Motion to
Intervene, the Republican Committees have easily made that showing. See Mot. 18-21.
And even if they have not, the Court still should grant perrissive intervention.

CONCLUSION

The Court should grant the Republican Coinmittees leave to intervene.
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