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I. INTRODUCTION

Respondents/Appellees the Boards of Elections of Allegheny, Bucks,
Chester, Delaware, Montgomery, and Philadelphia Counties (the “County
Respondents™) join in the Brief submitted by the Secretary of the Commonwealth.
For reasons ably stated by the Secretary, Petitioners’ arguments are meritless, and
the Commonwealth Court’s Order dismissing the Petition for Review should be
affirmed. County Respondents file this separate brief to highlight certain issues in
which they have a special interest—in particular, the ways in which this lawsuit
(and others like it) imposes an improper and heavy burden on county election
officials, who are charged with administering the Commonwealth’s elections.

The history of Petitioners’ ever-changing arguments in this litigation (which
the Commonwealth Court’s Opinior. does not recount) paints a troubling picture of
a lawsuit that should never have been filed. When they first contended it was
unconstitutional for cotiaty boards of elections to canvass absentee ballots,
Petitioners made no mention of this Court’s directly contrary 1968 precedent,
which, as Petitioners were ultimately forced to concede, bound the Commonwealth
Court to reject their Petition. Perhaps even worse, when Respondents brought this
precedent to Petitioners’ attention, Petitioners insisted—erroneously—that it was
distinguishable because it purportedly involved an election that took place before

an amendment to the Constitution’s absentee-voting provision that replaced the



word “may” with “shall.” When County Respondents pointed out that Petitioners
had their chronology wrong, Petitioners defiantly asserted that County
Respondents were the ones mistaken. It was only when the County Respondents
confronted Petitioners with copies of pages from the Laws of Pennsylvania, which
confirmed that the constitutional amendment was adopted before the election at
issue in the 1968 precedent, that Petitioners took the position that this Court’s
precedent should be overruled. Petitioners’ shape-shifting falls well short of the
standards required of those who invoke the Commonweaith’s judicial process. It
has also imposed unjustified costs on Respondents, who have been forced to chase
a moving target.

In fact, County Respondents shouid never have been in this case at all. Even
if Petitioners, two Pennsylvania l¢gislators running for reelection, could show they
are cognizably injured by the location at which absentee ballots are canvassed (as
they cannot), Petitionets certainly are not harmed by the conduct, practices, or
procedures of the six County Respondents submitting this brief, as Petitioners’
legislative districts lie entirely outside these counties. As such, Petitioners have no
standing to assert claims against County Respondents.

The Commonwealth Court’s Opinion did not address this specific standing
issue, but it is of great importance to county boards of elections and the course of

future election litigation in the Commonwealth. This lawsuit is the only latest



example of a challenge to a statewide, statutorily-mandated election procedure that
names all 67 county boards of elections, as well as the Secretary of the
Commonwealth, as respondents. Such lawsuits impose significant burdens on the
county boards, which are forced to divert their limited resources to respond to
filings—even as they are in the midst of administering an election—and on courts,
which must manage cumbersome proceedings with dozens of parties and
voluminous (and often repetitive) filings. This case is a good vehicle for the Court
to clarify who are proper and necessary parties to such chailenges—and to confirm,
at the very least, that the requirements of standing ai¢ not suspended for election
litigation. Indeed, Black Political Empower Fioject v. Schmidt, which is also
currently pending before this Court, sec No. 68 MAP 2024, presents some of the
same procedural issues, making this a particularly opportune time for the Court to
weigh in.

Finally, County espondents are well-positioned to address the
administrative infeasibility of the procedures Petitioners demand, whereby mail-in
ballots would continue to be returned to and canvassed by county boards of
elections, while absentee ballots would be returned to and canvassed at local
election districts, i.e., individual polling places. Among other problems, there is
simply no way for polling places, which are often located in schools or similar

facilities and open only on Election Day, to receive and store absentee ballots. As



this Court recognized in its 1968 decision, the practical difficulties (to say the
least) of such a scheme underscore that it was not something the framers of the
Pennsylvania Constitution—which expressly vests the Pennsylvania Legislative
with broad discretion to prescribe election procedures and methods—ever intended
to mandate.

II. COUNTERSTATEMENT OF THE CASE

A. Statement of Facts

1. The History of the Pertinent Constitutional and Statutory
Provisions

(a) Early History, 1864 Theough 1937

Absentee voting has been a feature of thic Pennsylvania Constitution for over
a century and a half. In 1864, the Pennsyivania Constitution was amended to add
Article II1, Section 4, which, for the first time, provided that “[w]henever any of
the qualified electors of this commonwealth shall be in any actual military service,
under a requisition frcra the [P]resident of the United States, or by the authority of
this commonwealth, such electors may exercise the right of suffrage in all elections
by the citizens, under such regulations as are or shall be prescribed by law, as fully
as if they were present at their usual place of election.” 1864 P.L. 1054.

In 1937, the Pennsylvania Legislature for the first time enacted a
comprehensive Election Code. See Act of June 3, 1937, P.L. 1333. Article XIII of

that Code set forth procedures for electors in actual military service to vote



absentee and for elections officials to tabulate those votes. As relevant here, the
Code provided for these ballots to be returned by postal mail “to the county board
of elections of the county in which such electors would have voted if not in the
military service aforesaid.” § 1316, 1937 P.L. at 1439; see also §§ 1327-1330,
1937 P.L. at 1442-44 (allowing certain “Detached Soldiers” to mail ballots to their
respective “county board[s] of elections,” which would then canvass those ballots).

(b) 1949 Constitutional Amendment and Statutory
Implementation

The “return and canvass” language on which Petitioners rely first appeared
in the Pennsylvania Constitution in 1949. Article VIII, Section 18, added by
amendment that year, for the first time permitted absentee voting by a second
category of voters: disabled war veterans. Pa. Const. of 1874, art. VIII, § 18; see
also Pa. Const. of 1874, art. VIIi, § 6 (pre-existing provision permitting absentee
voting by electors in actual military service).

Article VIII, Section 18 provided as follows:

The General Assembly may, by general law, provide a manner in
which, and the time and place at which, qualified war veteran voters,
who may, on the occurrence of any election, be unavoidably absent
from the State or county of their residence because of their being
bedridden or hospitalized due to illness or physical disability
contracted or suffered in connection with, or as a direct result of, their
military service, may vote and for the return and canvass of their
votes in the election district in which they respectively reside.

1949 P.L. 2138 (emphasis added).



Although this 1949 amendment was the first time that the “return and
canvass” language at issue appeared in the Pennsylvania Constitution, virtually
identical language had long appeared in the New Jersey Constitution:

[T]he legislature shall have power to provide the manner in which,

and the time and place at which, [the prescribed classes of] absent

electors may vote, and for the return and canvass of their votes in the
election districts in which they respectively reside.

N.J. Const. of 1844, art. II, § 1 (emphasis added). The New Jersey Supreme Court
had interpreted that language in 1919 and held that:

It does not say that the votes are to be counted by the local election

boards. What the Constitution aims at is the counting of each vote so

that it appear[s] on the return in the district where it belongs; the

method of securing this result is left to the Legislature, which, in the

present case, has said that the county board shall open and count the
votes.

Miller v. Town of Montclair, 108 A. 131, 134 (N.J. Sup. Ct.), aff’d, 108 A. 926
(N.J. 1919) (per curiam). In 1949, when the Pennsylvania legislature framed
Article VIII, Section 18 of the Pennsylvania Constitution, that same language
remained in the New Jersey Constitution, and the Miller Court’s construction of
that language remained settled law.!

In 1951, the Pennsylvania Legislature amended the 1937 Election Code to

implement the expansion of absentee voting permitted by the addition of Article

! Materially identical language remains in the current New Jersey
constitution, see N.J. Const. Art. I, § 1, para. 3, and Miller remains good law.
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VIII, Section 18 to the Pennsylvania Constitution. Act of March 6, 1951, 1951
P.L. 3. The 1951 statute, recognizing that two classes of persons were now
permitted to vote absentee, contained two respective articles addressing absentee
voting: Article XIII, which addressed absentee voting by voters in actual military
service; and Article XIII-A, which addressed absentee voting by bedridden or
hospitalized veterans.

Significantly, both these articles stated that absentee ballots were to be
received, stored, and counted at county boards of elections, not at individual
election districts. In the case of military ballots, Section 1308(a) of the amended
Election Code provided that “[t]he county boaids of election, upon receipt of
official military ballots ..., shall safely k¢ep the same until they meet to canvass
official military ballots ....” Act ¢March 6, 1951, sec. 11, § 1308(a), 1951 P.L. 3,
13. In the case of disabled-veteran ballots, Section 1308-A of the Code provided
that “[t]he county boards of election shall canvass the vote from the veterans’
official ballots in substantially the same manner as set forth in Section 1308 of this
act for the canvassing of official military ballots.” Act of March 6, 1951, sec. 11,
§ 1308-A, 1951 P.L. 3, 17. Thus, the 1951 Pennsylvania Legislature interpreted
the 1949 constitutional amendment that added Article VIII, Section 18 to permit
absentee ballots to be received, stored, and canvassed by county boards of

elections.



(¢c) 1957 Constitutional Amendment and Statutory
Implementation

In 1957, the Pennsylvania Constitution was again amended to further expand
the classes of persons permitted to vote absentee. In addition to Article VIII,
Section 6 (permitting absentee voting by voters in actual military service) and
Article VIII, Section 18 (permitting absentee voting by disabled veterans), the
Pennsylvania Constitution now contained a new catch-all provision, Article VIII,
Section 19, which provided:

The legislature may, by general law, provide a manner in which, and

the time and place at which, qualified voters wno may, on the

occurrence of any election, be unavoidably absent from the State or

county of their residence because of [sic] their duties, occupation or

business require them to be elsewhere or who, on the occurrence of

any election, are unable to attend at their proper polling places

because of illness or physical disability, may vote, and for the return

and canvass of their votes in ihe election district in which they
respectively reside.

1957 P.L. 1019 (emphasis added). As relevant here, the constitutional language
addressing “the return and canvass of their votes in the election district in which
they respectively reside” in the new Article VIII, Section 19 was identical to the

pre-existing language in Article VIII, Section 18.2

2 Article VIII, Section 18 of the Constitution (permitting absentee voting by
disabled veterans) was rendered surplusage in light of the broader scope of
absentee voting permitted by the new Article VIII, Section 19. Thus, Article VIII,
Section 18 was repealed in 1967. 1967 P.L. 1048.



In 1963, the Pennsylvania Legislature amended the Election Code to
implement the 1957 constitutional amendment. The 1963 statute combined the
former Article XIII (addressing military absentee ballots) and the former Article
XIII-A (addressing disabled veteran absentee ballots) of the Code into a single
provision, also designated Article XIII, entitled “Voting by Qualified Absentee
Electors.” Act of August 13, 1963, secs. 20-24, 26, 1963 P.L. 707, 726-46. The
new Article XIII continued to require that absentee ballots be received, stored, and
tallied at county boards of elections, and not at individuai ciection districts. Act of
August 13, 1963, sec. 24, § 1308(a), 1963 P.L. 707, 743 (“The county boards of
election, upon receipt of official absentee ballsis ..., shall safely keep the same in
sealed or locked containers until they meet to canvass [official absentee ballots]

2.

(d) 1957 Constitutional Amendment

In 1967, Article VIII, Section 19 was amended again and redesignated as
Article VII, Section 14. The constitutional language addressing “the return and
canvass of” absentee votes in the “election district in which [the voters]
respectively reside,” however, once again remained unchanged. The provision
now read:

The Legislature shall, by general law, provide a manner in which, and

the time and place at which, qualified electors who may, on the

occurrence of any election, be absent from the State or county of their
residence, because their duties, occupation or business require them to



be elsewhere or who, on the occurrence of any election, are unable to
attend at their proper polling places because of illness or physical
disability, may vote, and for the return and canvass of their votes in
the election district in which they respectively reside.

1967 P.L. 1048 (emphasis added).

The most notable change effected by the 1967 constitutional amendment
was the substitution of the word “may” for the word “shall” in the first sentence of
the provision. In other words, the 1967 amendment changed absentee voting from
a merely permissible voting method, which the legislature might or might not
choose to enact, to a mandatory one, under which the enumerated classes of voters
had the constitutional right to vote absentee. But this change had no bearing on the
“return and canvass” language at issue in the Petition. Both the earlier and
amended versions of this provision made clear that any absentee-voting regime
must provide for “the return and canvass of [absentee electors’] votes in the
election district in which they respectively reside.”

The current version of Article VII, Section 14, last amended in 1997, entitles
some additional classes of persons to vote absentee. But the provision is otherwise
materially identical to the 1967 version. It continues to state that “[t]he Legislature
shall, by general law, provide a manner in which, and the time and place at which,
qualified [absentee] electors ... may vote, and for the return and canvass of their

votes in the election district in which they respectively reside.” Pa. Const. art. VII,

§ 14.
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(e) 1968 Pennsylvania Supreme Court Decisions

Following the general election in November 1967—which took place after
the amendment to the Constitution’s absentee-voting provision had been adopted,
see 1967 P.L. 1077-80—a group of plaintiffs initiated a lawsuit pressing exactly
the same legal theory as Petitioners assert here. The plaintiffs in the 1967 lawsuit
challenged the constitutionality of the Election Code provisions directing that
absentee ballots be received, stored, and counted at county boards of elections.
According to the plaintiffs, these procedures contravened the constitutional
language directing “the return and canvass of [absentee] votes in the election
district in which [the absentee voters] respectively reside.” The plaintiffs there,
like Petitioners here, interpreted the consiitutional language to require that
completed absentee ballots be retuined to, stored at, and tallied at individual
election districts across the Coinmonwealth, rather than the county boards of
elections. See In re Carvass of Absentee Ballots of 1967 General Election, 245
A.2d 258 (Pa. 1968).

This Court unanimously rejected this argument. In so holding, this Court
interpreted the constitutional language to require “the counting of each vote not by
the local elections district but in such a manner that the computation appears on the
return in the district where it belongs.” Canvass of Absentee Ballots, 245 A.2d at

264 (emphasis in original). This conclusion was only reinforced, the Court

11



observed, by the fact that the Pennsylvania Election Code had—tfor the entirety of
the nearly 20-year-period since the constitutional language at issue was adopted in
1949—provided for absentee ballots to be canvassed by the county boards of
elections. See id. at 260-61. This Court also emphasized the practical difficulties
of having absentee ballots received, stored, counted, and potentially contested at
the numerous individual election districts. See id. at 263 (“As we study the
objective realities of county-wide canvassing of votes, we are led inevitably to the
conclusion that the framers of the controverted constitutional amendment never
intended that the actual counting of the absentee ballots was to be performed in the
local districts as against the more-convenient, cxpeditious, business-like operation
of having them tabulated on a county-wide basis.”).

This Court unanimously reaifirmed this holding in a companion case
decided the same day that raised the same constitutional argument in a different

county. See In re 223 ‘ibsentee Ballot Appeals, 245 A.2d 265 (Pa. 1968).
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() In 1968, and Then Again in 2019, the Pennsylvania
Legislature Exercised Its Constitutional Discretion—
as Recognized by This Court’s 1968 Decisions—to
Change the Location Where Absentee Ballots Are
Canvassed

(i) 1968 Election Code Amendment

In December 1968, following this Court’s decision, the Pennsylvania
Legislature once again amended the Election Code’s absentee-voting provisions.
The Code continued to direct absentee electors to return their ballots to county
boards of elections. Act of December 11, 1968, sec. 8, §§:1304, 1306, 1968 P.L.
1183, 1194-96. Instead of opening the ballot envelcpes themselves, however, the
county boards were now directed to distribute them to the appropriate local
election district for canvassing. Id., sec. £, § 1308(a), 1968 P.L. at 1198-99. But
as Petitioners concede, not all canvassing of absentee ballots was conducted in the
local election districts; if a bailot submission was challenged, the local election
board was required to return the ballot envelope, unopened, to the county board,
which would adjudicate the challenge and, if appropriate, canvass the ballots and
tally the votes. Id., sec. 8, § 1308(e), 1968 P.L. at 1199-1201. (See Appellants’
Br. 23 & n.13))

According to Petitioners’ naked assertion, the 1968 Legislature began
routing absentee ballots through the local election districts “in an apparent

response to the new version of Article VII, Section 14 [of the Constitution] and its

13



usage of the word ‘shall.”” (Appellants’ Br. 9.) In other words, Petitioners assert
that the Legislature changed the location of certain absentee-ballot canvassing
activities because the Legislature believed it was constitutionally required to do so
(notwithstanding that this Court had, only months earlier, expressly held that no
such requirement existed). But Petitioners cite no legislative history or other
evidence in support of this purported legislative rationale; it is a pure ipse dixit. In
fact, the evidence suggests that the Legislature’s motivation in enacting the 1968
change was something entirely unrelated: the Legislature wanted to allow local
election boards to make time-of-canvassing challenges to absentee ballots and to

have absentee votes counted on Election Day.?

(i) 2019 Ejection Code Amendment

In Act 77 of 2019 (“Act 777), the Legislature elected to return to the earlier
absentee-ballot procedures, so that absentee ballots are now once again canvassed
solely by county boards of elections. Put differently, the Election Code procedures

relevant to this case are materially identical to those at issue in this Court’s 1968

3 See Canvass of Absentee Ballots, 245 A.2d at 263 (noting the appellants’
argument that “the counting of absentee votes should be accomplished in the
election districts because the members of the district boards are in a better position
to personally know the electors than the county commissioners are’’); House
Legislative Journal, June 18, 1968, at 870 (Rep. Beren stating that the 1968
amendments to the Election Code’s absentee-voting procedures addressed the
perceived need “for the votes to be disposed of prior to the end of the day on which
the election was held”).

14



decisions. As with the absentee-voting procedures prescribed by the 1937, 1951,
and 1963 versions of the Election Code, the current Election Code requires
absentee ballots to be returned to and counted at county boards of elections, rather
than individual election districts. See 25 Pa. Stat. §§ 3146.6(a), 3146.8(a).

This absentee-voting regime is now redundant, however, because of other
portions of Act 77. Pursuant to the Legislature’s authority to provide for
alternative “method[s]” of voting under Article VII, Section 4 of the Pennsylvania
Constitution, Act 77 provided for no-excuse mail-in voting for the first time in
Pennsylvania history. Act of October 31, 2019, 2018 P.L. 552; see McLinko v.
Dep’t of State, 279 A.3d 539, 576-81 (Pa. 2022). As aresult, the Election Code
has, since 2020, permitted any qualified Pennsylvania elector to cast a ballot by
mail. See 25 Pa. Stat. §§ 3150.11-.17. Under Act 77, every qualified absentee
elector is, ipso facto, a qualified mail-in elector entitled to cast a mail-in ballot.
See 25 Pa. Stat. § 2602{2.6) (“The words ‘qualified mail-in elector’ shall mean a
qualified elector.”); see also 25 Pa. Stat. § 2602(w) (defining “qualified absentee
elector”).* As this Court recently put it, “Act 77’s provision of universal mail-in

voting provides a way for designated absentee voters to cast their vote without

* See also 25 Pa. Stat. § 3146.2b(c) (providing that “a challenge to an
application for an absentee ballot shall not be permitted on the grounds that the
elector used an application for an absentee ballot instead of an application for a
mail-in ballot or on the grounds that the elector used an application for a mail-in
ballot instead of an application for an absentee ballot”).
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resorting to the absentee voting provisions of the Election Code.” McLinko, 279
A.3d at 581.

Mail-in voting is subject to the same basic statutory procedures as absentee
voting, including the requirement that ballots be returned to and counted at county
boards of elections, rather than individual election districts. 25 Pa. Stat. § 3150.16
(directing voters to mail or deliver mail-in ballots “to said county board of
election™); compare 25 Pa. Stat. §§ 3146.1-3146.9, with 25 Pa. Stat. §§ 3150.11-
3150.17.

2. Facts Alleged in the Petition

Pennsylvania comprises sixty-seven counties, each of which has its own
Board of Elections. Pet. 9 2, 16. Pursuant to the above-described statutes, each of
these county boards requires that absentee ballots be delivered to, stored at, and
tallied by the county board cf ¢lections of the county in which each voter
respectively resides. Pei. 4 2-3, see 25 Pa. Stat. §§ 3146.6(a), 3146.8(a).

Each county has numerous election districts. In the 2023 general election,
for example, Allegheny County had 1,324 districts, Bucks County had 306
districts, Chester County had 230 districts, Delaware County had 429 districts,
Montgomery County had 426 districts, and Philadelphia County had 1,703
districts. Pet. 30 & Ex. A. The polling places serving these election districts,

where the local election boards conduct their activities, open on Election Day only;
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they are often located in schools and places of worship and cannot provide any
election-related storage, staffing, or facilities before or after Election Day. See In
re 223 Absentee Ballot Appeals, 245 A.2d at 266. These polling places do not
receive, store, or count absentee ballots. Pet. 9 2-3, see 25 Pa. Stat. §§ 3146.6,
3146.8.

B. Procedural History

1. Petitioners’ Previous Challenges to Act 77

At the time of its enactment, “Act 77 was an enormously popular piece of
legislation on both sides of the aisle.” McLinko, 279 A.3d at 543. Indeed, one of
the two Petitioners here—who were both members of the Pennsylvania House of
Representations at the time—voted in faver of the legislation.” Nonetheless,
Petitioners have since become seriai Act 77 litigants, repeatedly attacking the
statute.

In 2021, Petitioners, joined by twelve other Pennsylvania legislators,
brought a lawsuit seeking to invalidate no-excuse mail-in voting on the purported
ground that the Pennsylvania Constitution requires all voters—other than those
within the scope of Article VII, Section 14’s absentee-voting provision—to vote in

person at their polling places. Although the Commonwealth Court initially ruled in

> Petitioner Rapp voted in favor of Act 77; Petitioner Zimmerman voted
against it. McLinko, 279 A.3d at 546 n.7.
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Petitioners’ favor, this Court reversed on appeal, “find[ing] no restriction in our
Constitution on the General Assembly’s ability to create universal mail-in voting.”
MecLinko, 279 A.3d at 582.

Petitioners then filed a petition for writ of certiorari in the United States
Supreme Court, advancing the startling proposition that the United States
Constitution prohibits mail-in voting, and that the election laws of potentially
dozens of states are thus invalid. Petition for a Writ of Certiorari, Bonner v.
Chapman (Bonner I), No. 22-414, 2022 WL 16700875, at *24 (U.S. Oct. 31, 2022)
(explaining that the issue raised by Petitioners “is not limited to Pennsylvania”
because “[m]ost states and Washington, D.C. sermit any qualified registered voter
to vote by mail from anywhere). The Supreme Court denied the petition. 143 S.
Ct. 573 (2023).

In 2022, Petitioners (again joined by twelve other state legislators) filed
another lawsuit seeking to invalidate Act 77. This time, Petitioners argued that Act
77’s non-severability clause had been triggered by certain decisions holding that
federal law prohibited county boards from disqualifying mail-in ballots based
solely on a voter’s failure to handwrite a date on the ballot-return envelope.
According to Petitioners, these decisions, which sought to protect voters’ ability to
vote by mail, actually had the perverse effect of el/iminating no-excuse mail-in

voting for all Pennsylvanians. A five-judge panel of the Commonwealth Court
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unanimously rejected Petitioners’ claim. Bonner v. Chapman (Bonner I1), 298
A.3d 153 (Pa. Commw. Ct. 2023) (en banc). Petitioners did not appeal.

2. Petitioners’ Latest Challenge to Act 77

Several months after Bonner Il was decided, Petitioners filed the present
lawsuit, represented by the same counsel as in McLinko and Bonner I1. This time,
however, the two Petitioners acted alone; no other legislators joined their claim.

Petitioners reprise the same argument this Court rejected in 1968: They
contend that Article VII, Section 14 of the Constitution requires absentee ballots to
be physically received and canvassed not by the county boards of elections, but in
individual election districts within each county. Their Petition for Review seeks a
declaration that 25 Pa. Stat. §§ 3146.6(2) and 3146.8(a), which require absentee
ballots to be returned to and canvassed by the county boards, are unconstitutional;
and an injunction requiring such ballots to be canvassed “in the election district in
which the absentee voters respectively reside.” Pet. at 25.

Left unexplained in the Petition is why Petitioners seek to impose this
procedure. That question is particularly perplexing now that Act 77’s no-excuse
mail-in voting regime has rendered the pre-existing absentee-voting regime
functionally redundant. Petitioners do not dispute—because they cannot—that Act
77’s mail-in voting procedures are not governed by, or subject to, Article VII,

Section 14 of the Constitution. In short, Petitioners insist that absentee ballots
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must be received and canvassed by local election boards, even though Petitioners
concede that mail-in ballots, which any qualified absentee voter is eligible to use,
are properly received and canvassed by county boards of elections.

(a) Petitioners Initially Ignore This Court’s 1968
Precedent

Remarkably, although Petitioners now admit that this Court’s 1968
precedent controlled the Commonwealth Court’s decision on the constitutional
question presented,® Petitioners did not acknowledge that authority in their Petition
for Review. Indeed, their arguments suggest they were unaware of this Court’s
decisions; the Petition contended that the Constitution’s absentee-voting provision
had required absentee ballots to be canvassed in local election districts since at
least the 1940s:

[A]t the time Article VII, Section 14 was founded in 1949 or 1957,

the overriding intent behind Article VII, Section 14 was to ensure that

absentee ballots ... were collected and counted ... at the local polling

place.... That is, both in-person voting and absentee voting have

always contained the same legal requirements with respect to the

place ... where the ballots are received, assimilated, and initially
tabulated.
Pet. 49 36-37 (emphasis added); see also id. 99 32-35 (arguing that Article VII,

Section 14 embodies requirements that can be traced back to the nineteenth

century).

6 See Petitioners’ Brief in Support of Application for Summary Relief at 20
(June 24, 2024).
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(b) When Confronted with This Court’s 1968 Precedent,
Petitioners Abandon Their Earlier Position and
Attempt to Distinguish the Precedent by Misstating
When the Constitution Was Amended

After being served with the Petition, County Respondents (and other
Respondents) informed Petitioners that this Court had rejected their argument in
1968, and requested that Petitioners withdraw their lawsuit. But Petitioners
refused. They claimed that /n re Canvass of Absentee Ballots of 1967 General
Election was distinguishable based on the 1967 amendment to the Constitution’s
absentee-voting provision that replaced the word “may’” with “shall.” Although
their Petition never mentioned that amendment, Petitioners now insisted that the
amendment was all-important to the issue presented in this lawsuit.

Put simply, without any acknow!edgement, Petitioners completely
repudiated the premise of their cwn Petition. Whereas the Petition maintained that
the Constitution’s “return 2nd canvass” language had required local election
boards to physically receive and count absentee ballots since the 1940s, Petitioners
now asserted that the Constitution’s “return and canvass” directive was, in fact,
entirely optional until the 1967 amendment. (See Petitioners” Omnibus Brief in
Opposition to the Preliminary Objections of All Respondents at 27 (April 29,
2024) (“Pet’rs Omnibus Br.”) (asserting that, before the 1967 change from “may”

to “shall,” the Constitution’s absentee-voting provision “did not require that ... the
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Legislature [] must provide a manner for each absentee vote to be returned and
canvassed in the election district in which the absentee voter resided”).)

These argumentative acrobatics, however, were not sufficient to distinguish
the 1968 precedent; Petitioners also had to re-write constitutional history. And
they did. They insisted that the amendment substituting “shall” for “may” had not
occurred until 1968, after the election at issue in Canvass of Absentee Ballots of
1967 General Election. Petitioners recognized that the date of the amendment was
“important” to the merits of their constitutional argument. (Pet’rs Omnibus Br. 6
n.3.) But when County Respondents pointed out, with citations, that Petitioners
had their chronology wrong, and that the amendment took effect in May 1967—
i.e., that Petitioners had once again overiooked a matter of crucial importance—
Petitioners only doubled down or: their position. Petitioners accused County
Respondents of “incorrectly stating” the dates, defiantly maintaining that the
amendment “did not become effective until April 23, 1968,” when the electorate
approved a separate set of constitutional amendments that, in fact, had nothing to
do with elections. (Pet’rs Omnibus Br. 6 n.3.)

(c) Changing Positions Again, Petitioners Argue That
This Court Should Overrule Its Precedent

Perplexed that Petitioners would dispute a matter of unmistakable public

record, County Respondents then submitted copies of pages from the Laws of
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Pennsylvania, which confirmed the date the constitutional amendment took effect.’
In response, Petitioners pivoted yet again, arguing that this Court should overrule
its controlling precedent.

(d) The Parties’ Arguments and the Commonwealth
Court’s Ruling

In preliminary objections and applications for summary relief, the Secretary
and County Respondents argued both that Petitioners lacked standing and that their
claim failed on the merits.

County Respondents’ standing argument was twofold. First, like the
Secretary, County Respondents explained that Petitioners, who claim standing
based on their status as legislators running icr re-election, cannot not show any
cognizable injury caused by having absentee ballots returned to and canvassed by
county boards of elections, rather than local election districts. But County
Respondents also noted that, even putting that threshold defect aside, Petitioners
certainly could not show that County Respondents caused them any injury:
Petitioners admit that no part of their election districts fall within any of those
Respondents’ six counties, so County Respondents will not canvass a single vote in

either Petitioner’s race.

7 See Exhibit 1 to Reply Brief in Further Support of Preliminary Objections
of the Boards of Elections of Allegheny, Bucks, Chester, Delaware, Montgomery,
and Philadelphia Counties (May 6, 2024).
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Like the Secretary, County Respondents also pointed out that this Court’s
1968 precedent, which bound the Commonwealth Court, correctly rejected
Petitioners’ interpretation of the “return and canvass” language in Article VII,
Section 14.

In a Memorandum Opinion and Order issued on August 23, 2024, an en
banc panel of the Commonwealth Court unanimously dismissed the Petition for
Review with prejudice. That court’s opinion, written by President Judge Cohn
Jubelirer, found that “it is not sufficiently clear and free from doubt that Petitioners
do not have standing in this matter considering their status as past and current
candidates with a quickly approaching election.” (Appellants’ Br, App. A, at 12.)
Accordingly, that court declined to “disiniss the Petition on this basis™ and
proceeded to address the merits of the parties’ dispute. (/d. at 13.) Notably, the
Commonwealth Court did rot address the argument that Petitioners lacked
standing to assert clairns against County Respondents.

The Commonwealth Court squarely rejected Petitioners’ constitutional
argument. That court recognized that “the statutory language of today’s Section
1308 of the Election Code “provides for the same [absentee-ballot-canvassing]
procedure as the version of Section 1308 analyzed by the Supreme Court in [the
1968 precedent].” (/d. at 19-20 (emphasis omitted).) As explained in this Court’s

1968 decisions, this procedure complies with the language of Article VII, Section
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(114

14 of the Constitution, which requires “‘the return and canvass of [electors’]
votes,” not ballots, ‘in the election district in which they respectively reside.”” (Id.
at 20 (quoting Pa. Const. art. VII, § 14(a)) (emphasis in Commonwealth Court
Opinion); accord id. at 22 (observing that the Election Code requires county
boards to “appl[y]” all absentee “votes ... to the [election] districts where the
absentee voters reside” (some emphasis omitted).)

In addition, “the logistical difficulties” of having absentee ballots returned to
each district polling place—which supported this Court’s conclusion that the
framers of the Constitution never intended to mandate such a procedure—
“continue to exist today.” (/d. at 21.) “Petitioners’ requested relief would create
logical ‘nightmares,” such as opening aiiql staffing over 9,000 temporary polling
locations not just on Election Day but before and after Election Day, as well,
needing places to securely store absentee ballots, and needing places [to which] to
securely mail absentee ballots.” (/d. (emphasis in original).) “Not to mention,
Petitioners’ requested relief would create a different system for mail-in ballots,
which are not substantively different from absentee ballots.” (/d.)

In sum, not only was the Commonwealth Court bound by this Court’s 1968

decisions, but the reasoning of those decisions was just as “applicable” today. (/d.)
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III. SUMMARY OF THE ARGUMENT

This Court should affirm the dismissal of the Petition on two independent
grounds: (1) Petitioners lack standing, and (2) their arguments fail on the merits.

As a threshold matter, Petitioners cannot demonstrate any injury from the
fact that the county boards of elections, rather than the local election districts,
receive and tally absentee ballots. Although Petitioners may have an interest in
who may cast an absentee ballot, or which absentee ballots must be counted,
Petitioners clearly lack any cognizable interest in where absentee ballots are
received and tallied, as that issue has no bearing on the results of any election or
how Petitioners conduct their campaigns. Because Petitioners cannot demonstrate
any possible injury that would confer a concrete, particularized interest in the
outcome of this litigation, they lack standing to bring this suit.

At an absolute minimuai, Petitioners lack standing to bring this action
against County Respondents. It is bedrock law that a plaintiff must establish
standing against each named defendant individually. See, e.g., Nye v. Erie Ins.
Exch., 470 A.2d 98, 100 (Pa. 1983). But even if Petitioners, two legislators
running for re-election, could show they are injured by the Election Code
procedures they challenge (as they cannot), they certainly cannot show that any
such injury was caused by County Respondents’ implementation of those

procedures, as Petitioners’ legislative districts (where they currently hold office
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and are seeking re-election) include no portion of County Respondents’ six
counties. Petitioners’ counterargument—the assertion that all 67 county boards of
elections are “indispensable parties”—is simply wrong.

Petitioners’ claim also fails on the merits, as the Commonwealth Court
concluded. In its 1968 decisions, this Court rejected the exact same constitutional
argument, holding that the Constitution’s “return and canvass” language does not
require absentee ballots to be physically returned to, or canvassed in, individual
election districts; it simply requires that each absentee elector’s “votes” be
included in the returns of his or her election district. See In re Canvass of Absentee
Ballots of 1967 General Election, 245 A.2d 258 (Pa. 1968). In other words, the
constitutional language makes clear thai an absentee elector, like an elector voting
in person at a polling place, is permitted to vote only in the electoral contests of his
or her own election district.

There is no reascti to disturb this settled precedent. This Court’s
interpretation was consistent with the text of Article VII, Section 14 (which speaks
of the return and canvass of “votes” rather than “ballots”); the construction by
contemporaneous sessions of the Legislature (which, for nearly 20 years following
the adoption of this constitutional language, directed that absentee ballots be
returned to and canvassed by county boards of elections); the history of the

language at issue (which was added to the Pennsylvania Constitution after a New
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Jersey court interpreted similar language in that state’s constitution to have the
meaning this Court endorsed in 1968); and the structure of Article VII as a whole
(which gives the Legislature broad discretion to determine how elections should be
administered).

Repudiating that precedent now would not only serve no practical purpose; it
would be severely disruptive. As this Court recognized in 1968, requiring absentee
ballots to be returned to and canvassed in local election districts would pose
immense—and likely insuperable—obstacles to election administration. In
reliance on this Court’s 1968 holding, multiple, interlocking provisions of the
Election Code are tied to the canvassing of absentee ballots by county boards of
elections. Overruling that precedent wouid have far-reaching and prejudicial
implications. For example, it would be necessary to set an earlier deadline for the
return of absentee ballots. Aiid it would mean that absentee ballots would be
returned to and canvassed in a different location than (the much larger number of)
no-excuse mail-in ballots—which would only exacerbate the confusion.

In sum, this is a quintessential case for respecting long-settled precedent.
Petitioners’ puzzling request to overrule that precedent—where Petitioners fail to
identify any harm or disadvantage caused by the current Election Code

procedures—should be conclusively rejected.

28



IV. ARGUMENT

A.  Petitioners Lack Standing to Challenge the Location Where
County Respondents Receive and Canvass Absentee Absentee
Ballots

Although the Commonwealth Court declined to dismiss the Petition for lack
of standing—and instead dismissed the Petition on the merits—this Court may
affirm the order below on any ground that appears in the record. Commonwealth v.
Schaffer, 209 A.3d 957, 959 (Pa. 2019). This Court therefore should affirm the
dismissal of the Petition for the independent reason that Petitioners lack standing to
sue.

1. Petitioners Fail to Allege a Cognizable Injury

“In Pennsylvania, a party to litigatiori must establish as a threshold matter
that he or she has standing to bring an action.” Markham v. Wolf, 136 A.3d 134,
140 (Pa. 2016). “[A] person wio is not adversely impacted by the matter he or she
is litigating does not enioy standing to initiate the court’s dispute resolution
machinery.” Id. at 140. “To support standing, a plaintiff’s interest in the outcome
of a given suit must be ‘substantial, direct, and immediate.”” Ball v. Chapman, 289
A.3d 1, 19 (Pa. 2023) (quoting Markham, 136 A.3d at 140). “An interest is
‘substantial when it surpasses the interest of all citizens in procuring obedience to
the law’; 1t is ‘direct when the asserted violation shares a causal connection with

the alleged harm’; and it is ‘immediate when the causal connection with the alleged
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harm is neither remote nor speculative.”” Id. at 19 (quoting Commw., Office of
Governor v. Donahue, 98 A.3d 1223, 1229 (Pa. 2014)).

Petitioners do not come close to alleging an interest in the outcome of this
litigation sufficient to confer standing, because they cannot possibly be aggrieved
by the fact that absentee ballots are tallied by the county boards of elections, rather
than the local election districts. Petitioners’ campaigns might conceivably be
concerned with whom voters support with their absentee ballots, which voters can
utilize certain methods of voting, or whether certain absentee ballots can be
counted. But the campaigns clearly have no practical stake in where absentee
ballots are counted in a given county. That issue is purely academic.® Indeed, if
anything, Petitioners’ campaigns would nieed to expend significantly more
resources to observe the canvassing of absentee ballots if that canvassing occurred

at each of the several thousarnd election districts across the Commonwealth.

8 Petitioners’ arguments about where absentee ballots should be counted also
lack any practical stakes because, under Act 77, all qualified Pennsylvania electors
are now eligible to cast a mail-in ballot. See 25 Pa. Stat. §§ 3150.11-.17. Mail-in
voting is subject to the same basic procedures as absentee voting, including the
requirement that ballots be returned to and counted at county boards of elections,
rather than individual election districts. 25 Pa. Stat. § 3150.16. And, significantly,
Petitioners do not challenge this practice with respect to mail-in ballots; this Court
has already held that Pennsylvania’s mail-in voting regime, enacted pursuant to the
Legislature’s authority under Article VII, Section 4 of the Pennsylvania
Constitution, is not subject to Article VII, Section 14’s “return and canvass”
directive. See McLinko, 279 A.3d at 576-81.
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Nowhere in their briefing before the Commonwealth Court did Petitioners
identify any actual injury inflicted on them by the location of absentee-ballot
canvassing, as they were required to do. Nor did the Commonwealth Court
identify any such injury. Instead, both the Commonwealth Court and Petitioners
generally cited Bonner 11, where the Commonwealth Court declined to hold that a
group of state legislators (including the two Petitioners here) lacked standing to
bring a pre-clection challenge to the validity of Act 77 as a whole. 298 A.3d 153.
But the Bonner II decision (which, in any event, is not binding on this Court) in
fact confirms that Petitioners do not have standing here.

Bonner II concluded that the petitioners there might possess standing’
because the continued application of Peimsylvania’s mail-in voting law
purportedly inflicted a current and ongoing injury against those petitioners’
campaigns. As the Commenwealth Court described, so long as the (allegedly
invalid) mail-in voting regime remained in existence, the petitioners and their
campaigns “[would] have to adapt, and expend funds” to educate voters about how

to vote by mail. /d. at 163.

? Significantly, the Bonner II Court did not hold that the petitioners there did
have standing; it merely held that “it is not sufficiently clear and free from doubt
that Petitioners /ack standing,” such that the Court would sustain preliminary

objections or grant summary relief to the respondents on that ground. 298 A.3d at
162 (emphasis added).
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But that is precisely the type of injury that Petitioners cannot establish here.
Whether absentee ballots are received, stored, and counted by county boards of
elections or in individual elections districts has no bearing on how the ballots are
canvassed, which votes are eligible to be counted, or any action that an elector
must take to cast an absentee ballot (absentee ballots are returned in county-board-
provided envelopes with a pre-printed return address, see 25 Pa. Stat. §§ 3146.4,
3146.6(a)). Accordingly, the issue in this case does not implicate any voter
education efforts. The simple truth is that Petitioners carnot provide any reason
why their campaigns would need to adapt, or expend funds, or take any actions at
all, to account for the fact that absentee ballots are counted by county boards of
elections instead of in individual election districts.!® Petitioners are not injured by
the statutory regime they challenge.

Petitioners devoted pages of their Commonwealth Court briefing to arguing

that they possess standitig despite their (essentially admitted) lack of a concrete

10 Adlbence v. Higgin, 295 A.3d 1065 (Del. 2022), cited by Petitioners,
involved injuries similar to those that the Commonwealth Court found sufficient to
confer standing in Bonner II. In Albence, a candidate for elected office challenged
the constitutionality of Delaware’s vote-by-mail statute. The Delaware Supreme
Court held that the candidate had standing to challenge the vote-by-mail statute
because “the mail-in-voting process requires a candidate to waste valuable time
and resources on campaigning to people who may have already voted through
mail-in voting.” 295 A.3d at 1087-88. But it is exactly this type of concrete
injury, i.e., deprivation of resources or electoral disadvantage, that is entirely
absent here.
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injury-in-fact. But each of Petitioners’ theories is spurious, and, if adopted, would
all but eliminate standing as a bar to justiciability in the election law context.

First, Petitioners appeared to contend that their mere status as elected
officials, as well as their general fealty to the Constitution, grants them standing to
challenge Pennsylvania’s procedures for canvassing absentee ballots. (Pet’rs
Omnibus Br. in Oppo. to P.O.s of All Respondents at 17; Pet’rs Omnibus Br. in
Oppo. to the Apps. for Summary Relief of All Respondents at 1-2.) But this
argument merely confirms that Petitioners lack any kind of particularized interest
in the outcome of this litigation that “surpasses the interest of all citizens in
procuring obedience to the law.” Ball, 289 A.3d at 19 (quoting Donahue, 98 A.3d
at 1229). Taken to its logical conclusion, Petitioners’ argument would mean that
state legislators and other elected officials have standing to bring constitutional
challenges to any aspect of Pennsylvania’s election-administration regime, or
potentially to any of the Commonwealth’s laws, at any time, all without having to
allege an injury-in-fact. That astounding proposition would effectively eliminate
the standing requirement as applied to this category of petitioners.

Second, Petitioners seem to suggest that this lawsuit itself somehow endows
them with standing—primarily because this lawsuit demonstrates that the legality
of Pennsylvania’s absentee ballot canvassing regime is (supposedly) uncertain, and

because that uncertainty harms the Petitioners. (See Pet’rs Omnibus Br. in Oppo.
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to the P.O.s of All Respondents at 15-18.) This theory is also meritless. To begin
with, there is no legitimate legal uncertainty. This Court confirmed over a half
century ago that this canvassing procedure is constitutional. In re Canvass of
Absentee Ballots of 1967 General Election, 245 A.2d 258 (Pa. 1968). As
Petitioners acknowledge, at least some absentee ballots have been canvassed at the
county boards of elections in every election since 2006, and all absentee ballots
have been canvassed at the county boards of elections since 2019. (Pet’rs
Omnibus Br. in Oppo. to the P.O.s of All Respondents at 11 n.6.) The practice had
gone unchallenged, until now. Any “uncertainty” is Petitioners’ own creation.

Speaking of which: Petitioners’ argumenit is also circular: They purportedly
filed this lawsuit to resolve an uncertainty in the law, but the law is only uncertain
(if at all) because Petitioners filed this lawsuit. (See Pet’rs Omnibus Br. in Oppo.
to the P.O.s of All Respondents at 15-18.) Pennsylvania law properly rejects such
circular standing theories, as this Court recently confirmed in Ball v. Chapman,
289 A.3d 1, 19 (Pa. 2023).

In Ball, this Court held that the political-party petitioners had standing,
premised on a legal-uncertainty theory of injury, to seek to preclude the counting
of so-called undated mail-in ballots. /d. But this Court made clear that Ball was
the exceptional case, and that its finding of standing was predicated on the fact that

“[t]The Commonwealth Court ha[d] issued contradictory interpretations” regarding
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an earlier Supreme Court precedent addressing the statutory-interpretation question
at issue. The Ball Court observed that, if the political-party petitioners there had
instead “facially challenged an existing interpretation of settled law,” they would
have likely lacked standing. Id. That is exactly the kind of challenge that
Petitioners bring here; Petitioners can point to nothing other than their own lawsuit
to suggest that the legality of the long-followed Election Code provisions at issue
is in any way uncertain.

What the Ball Court recognized—and what Petitioners ignore—is that
anyone can purport to manufacture legal uncertainty oy the mere fact of filing a
lawsuit. To confer standing based on this thectry would, again, effectively
eliminate the requirement of standing in suits like this one. See Toth v. Chapman,
No. 1:22-CV-00208, 2022 WL 821175, at *11 (M.D. Pa. Mar. 16, 2022) (three-
judge court) (per curiam) (““To find that [Petitioners] have established an injury
based on filing this lawsuit would be stretching standing ‘beyond the breaking
point’ because ‘the acts necessary to make the injury happen are at least partly
within [Petitioners’] own control.””).

Third, Petitioners argue they have standing because absentee ballots
canvassed in the challenged location might be dispositive in some future election,
and because “[i]t is far preferable from all perspectives to have these constitutional

issues litigated prospectively rather than in the context of a defeated candidate
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seeking to invalidate absentee votes.” (Pet’rs Br. in Supp. of App. for Summary
Relief 32; see also Pet’rs Omnibus Br. in Oppo. to P.Os. of All Respondents 17.)
The Commonwealth Court appeared sympathetic to this rationale, opining that “it
is better to issue election-related decisions, where possible, before they confer a
political benefit.” (Appellants’ Br, App. A, at 13 & n.13).

But this theory also fails. As an initial matter, it is fatally speculative. There
is, of course, no non-speculative basis to conclude that the number of absentee
ballots cast would be outcome-determinative in any future election involving these
Petitioners, let alone that Petitioners would be injured (instead of benefitted) by
such ballots. This Court has repeatedly made ciear that such speculative injuries
do not satisfy the requirements for standing. Kauffman v. Osser, 271 A.2d 236,
239-40 (Pa. 1970) (plaintiffs lacked standing to challenge legality of absentee
ballots based on “speculative” possibility that such ballots would be cast for
candidates other than those supported by plaintiffs); see Pittsburgh Palisades Park,
LLC v. Commonwealth, 888 A.2d 655, 660 (Pa. 2005) (plaintiffs lacked standing
because they could not allege that the challenged statute “has harmed them or will
harm them in any way that is not remote or speculative”). Put differently,
Petitioners cannot obtain standing to litigate a constitutional claim now based on
the speculative possibility that they might have standing to litigate it in some

hypothetical future scenario.
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Additionally, the Commonwealth Court’s belief that the resolution of
Petitioners’ claim in the context of a post-election challenge could “confer a
political benefit” is incorrect. Petitioners’ argument presupposes that, if
Pennsylvania’s procedures for canvassing absentee ballots were later found to be
unconstitutional, the remedy would be to disqualify all absentee ballots. It plainly
would not be. This Court has made unmistakably clear that disenfranchising voters
who complied with the directives of the Election Code and election officials—
where there is nothing fraudulent or improper about the baiiot itself—would not be
an appropriate remedy. See, e.g., Canvass of Absentce Ballots of 1967 General
Election, 245 A.2d at 262 (“The disenfranchisement of ... citizens for following a
procedure laid down by the election autiiorities would be unconscionable, since the
appellants do not contend that they were the victims of fraud, or even mistake.”);
id. (“It would ... be a stultification of reason and justice, as well as a jettisoning of
common sense, to threw out [absentee] votes because, in effect, the counters of the
votes sat in a brick and stone courthouse [i.e., the location of the county board of
elections] instead of a garage, schoolhouse, or empty building [i.e., the locations of
the local election districts] as they counted ballots.”). Accordingly, the outcome
Petitioners and the Commonwealth Court sought to avoid—disqualification of
some future absentee ballots if Petitioners’ challenge is not adjudicated now—is

not merely speculative; it could not possibly occur.
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In sum, Petitioners’ standing theory would, if adopted, grant standing to
effectively any candidate for elected office to challenge any aspect of
Pennsylvania’s election procedures. It would eviscerate the requirement that
petitioners demonstrate that the statute or conduct they challenge has injured them
in some particularized, concrete way. And it would open the floodgates to all
manner of challenges to long-settled Pennsylvania election law. This Court should
reject Petitioners’ theory and dismiss the Petition for lack of standing.

2. At a Minimum, Petitioners Lack Standing to Sue Any of the

Boards of Elections of Allegheny, Bucks, Chester, Delaware,
Montgomery, and Philadelphia Counties

Even assuming arguendo that Petitioners could allege that the challenged
absentee-voting procedures inflict some cognizable, particularized injury on them
(as they cannot), they certainly cannot allege any causal connection between that
injury and any County Respeoindents, as Petitioners’ legislative districts do not
include any portion of these six counties. See Pet. 45 & 9. Although the
Commonwealth Court did not acknowledge or address this separate standing
argument, it provides an independent ground to affirm the dismissal of the Petition
with respect to County Respondents.

A plaintiff lacks standing to sue defendants that are not causally connected
to the plaintiff’s alleged injury, even where those defendants engage in the same

conduct as other defendants that have allegedly injured the plaintiff. See Nye v.
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Erie Ins. Exch., 470 A.2d 98, 100 (Pa. 1983) (dismissing various insurance
companies as defendants from an action where “[plaintiff’s] complaint fails to
allege that he has been aggrieved by the conduct of any of the defendant insurance
companies except Erie”); see also Soc’y Hill Civic Ass 'n v. Pa. Gaming Control
Bd., 928 A.2d 175, 184 (Pa. 2007) (standing requires ‘““a causal connection between
the [alleged] harm and the [alleged] violation of law” (quoting Pittsburgh
Palisades Park, LLC v. Commonwealth, 888 A.2d 655, 660 (Pa. 2005))).

This is because, as the U.S. Supreme Court has contirmed under federal
standing jurisprudence, “standing is not dispensed i gross,” and so “the plaintiff
seeking ... relief must have (1) suffered an injury in fact, (2) that is fairly traceable
to the challenged conduct of the defendaiit.” Town of Chester, N.Y. v. Laroe
Estates, Inc., 581 U.S. 433, 438-2%{2017) (internal quotation marks and citations
omitted) (emphasis added); see, e.g., Fox v. Saginaw Cnty., Mich., 67 F.4th 284,
288, 293 (6th Cir. 2023 (holding that aggrieved taxpayer of Gratiot County,
Michigan lacked standing to sue 26 other counties in which he did not reside,
because “the plaintiff must tie the injury to each defendant”); Calzone v. Hawley,
866 F.3d 866, 869 (8th Cir. 2017) (affirming dismissal of two of three defendants
for lack of standing, on the ground that “standing to sue each defendant . . .

requires a showing that each defendant caused [the plaintiff’s] injury.”); see also

Fumo v. City of Phila., 972 A.2d 487, 500 n.5 (Pa. 2009) (observing that “the
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Pennsylvania courts have found federal decisions on standing helpful” in applying
Pennsylvania standing doctrine).!!

The same logic applies here. Because their legislative districts are entirely
located in other counties, the location(s) where absentee ballots are returned and
canvassed in Allegheny, Bucks, Chester, Delaware, Montgomery, and Philadelphia
Counties will have no effect whatsoever on Petitioners’ future reelection prospects
or campaigns. See Pet. 9 6-12. Thus, at an absolute minimum, Petitioners lack
standing to sue County Respondents.

Petitioners’ only response below was to suggest that “the County Boards of
Elections from the counties other than [those 111 which Petitioners’ legislative
districts are located]” are nonetheless somehow “indispensable parties” to this
lawsuit. (Pet’rs Omnibus Br. in Gpp. to P.O.s 18-19.) But that is a non-sequitur.
Petitioners cite no authority for the proposition that they may sue “indispensable
parties” with respect to whom they otherwise lack standing—and the authorities

cited above amply confirm that Petitioners may not.

' Applying these same principles, a federal court recently held that voters
challenging a state-law prohibition on the counting of undated mail-in ballots
lacked standing to sue the county boards of elections of counties in which they did
not reside. Pa. State Conf. of NAACP v. Schmidt, No. 1:22-cv-00339, 2023 WL
8091601, at *4-5 (W.D. Pa. Nov. 21, 2023), rev’'d on other grounds sub nom. Pa.
State Conf. of NAACP Branches v. Sec’y Comm’w of Pa., 97 F.4th 120 (3d Cir.
2024).
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Moreover, these county boards of elections are, uncontestably, not
indispensable parties to this lawsuit. Just days ago, the Commonwealth Court
confirmed as much in Black Political Empowerment Project (“BPEP”) v. Schmidt,
where it expressly held that the 67 county boards of elections were not
indispensable parties in a constitutional challenge to enforcement of a
Pennsylvania election statute. No. 283 M.D. 2024, 2024 WL 4002321, at *2-3, 12,
22-23 (Pa. Commw. Ct. Aug. 30, 2024). The BPEP petitioners named as
respondents the Secretary of the Commonwealth and the Philadelphia and
Allegheny County Boards of Elections, but they did not name the other 65 county
boards of elections. The intervenors argued that the petition must be dismissed for
failure to join all the county boards of eiections as indispensable parties. But the
Commonwealth Court rejected thar argument, holding that the 65 unnamed county
boards of elections were not indispensable parties, notwithstanding that the
petitioners were challenging a statewide election practice under directives in the
Election Code. Id. at *22.

The Commonwealth Court’s holding in BPEP is consistent with this Court’s
decision in McLinko v. Department of State, 279 A.3d 539 (Pa. 2022), rev’ing in
part 270 A.3d 1243 (Pa. Commw. Ct.). The petitioners there (which included
Petitioners here) challenged the constitutionality of Act 77’s provision for no-

excuse mail-in voting, but they sued only the Department of State and Acting
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Secretary of the Commonwealth and did not name any county boards of elections
as respondents. 279 A.3d at 546. Had the county boards of elections been
indispensable parties, the Commonwealth Court and this Court would each have
been obligated to dismiss the lawsuit for lack of subject-matter jurisdiction.
Huston v. Campanini, 346 A.2d 258, 259 (Pa. 1975) (“the absence of an
indispensable party goes absolutely to the court’s jurisdiction and the issue should
be raised sua sponte” (quoting Tigue v. Basalyga, 304 A.2d 119, 120 (Pa. 1973))).
That both courts adjudicated the constitutional claims on the merits underscores the
error of Petitioners’ indispensable-parties argument - See also, e.g., Bonner II, 298
A.3d 153 (state legislator petitioners, including Petitioners here, challenged the
continuing validity of Act 77’°s mail-in voting regime, naming only the Department
of State and Acting Secretary of the Commonwealth as respondents; the en banc
Commonwealth Court adjudicated the claim on the merits and did not dismiss for
failure to join county boards of elections).

This standing issue is a matter of pressing importance to County
Respondents. These types of 67-county lawsuits place an enormous burden on the
county boards of elections, a burden that is only exacerbated where, as here, the
litigation occurs at the height of a presidential election season, when county
resources are already heavily taxed by election-administration duties. The

Commonwealth Court recognized the burden of these lawsuits in BPEP, agreeing
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that it “would be impractical” to require county boards of elections to participate in
all “constitutional challenges to legislative enactments,” and noting that such a rule
“could sweep in countless parties and render the litigation unmanageable.” 2024
WL 4002321 at *22 (alteration omitted). As the Commonwealth Court noted,
nothing in Pennsylvania law required that undesirable result: the constitutional
challenge to enforcement of the Election Code provision at issue there, which
sought declaratory and injunctive relief, was essentially one against
Commonwealth officials, and “while any decision in th[e] case may tangentially
affect the ... county boards’ duties with respect to ccunting ... ballots, ...
achieving justice is [not] dependent upon the participation of all the county
boards.” Id.

County Respondents respectfully request that this Court endorse the
Commonwealth Court’s analysis in BPEP and clarify that petitioners challenging
statewide Election Code procedures need not (and should not) join all 67 county
boards as respondents. At a minimum, if petitioners wish to join a county board,
they must have standing to sue it. Because Petitioners’ districts do not include any
portion of Allegheny, Bucks, Chester, Delaware, Montgomery, of Philadelphia
Counties, Petitioners can allege no injury against County Respondents. For that

reason alone, all claims against County Respondents must be dismissed.
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B. As This Court Has Already Held, the Constitution Does Not
Require Absentee Ballots to Be Physically Returned to and
Counted in Individual Election Districts

Petitioners’ claim also fails on the merits. In two companion cases decided
in 1968, this Court considered the exact question presented by the Petition, i.e.,
whether the “return and canvass” language in the Pennsylvania Constitution
requires absentee ballots to be received, stored, and tallied at individual election
districts rather than at a single location of each county board of elections. The
Court squarely held that the Constitution imposes no such requirement, and that
what the language in question actually requires “is tac counting of each vote not by
the local elections district but in such a manner that the computation appears on the
return in the district where it belongs.” Canvass of Absentee Ballots of 1967
General Election, 245 A.2d at 264 (emphasis in original). That conclusion was
correct, and there is no reascn to disturb it. Petitioners’ arguments to the contrary
all fail.

1. Petitioners’ Construction Ignores Fundamental Principles

of Constitutional Interpretation and Re-Writes the
Constitution’s Text

Petitioners misapprehend the legal standard that applies when a court 1s
asked to declare a statute unconstitutional. “Acts passed by the General Assembly
enjoy a strong presumption of constitutionality, and a challenging party bears a

very heavy burden of persuasion.” McLinko, 279 A.3d at 565. Courts may
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“declare an Act of Assembly void, only when it violates the constitution clearly,
palpably, plainly; and in such manner as to leave no doubt or hesitation on our
minds.” Sharpless v. Mayor of Phila., 21 Pa. 147, 164 (1853) (emphasis in
original). Petitioners fall well short of showing that the challenged statutes violate
the Constitution, let alone do so clearly, palpably, and plainly.

First, Petitioners disregard the Constitution’s text. They assert that Article
VII, Section 14 “requires that all absentee ballots must be submitted to (‘returned’)
and reviewed/counted (‘canvassed’) in the local polling piace or precinct (‘election
district’) in which the absentee voters reside.” (Appellants’ Br. 22 (emphasis
added).) But Article VII, Section 14 (like all prior iterations of this provision)
speaks to “the return and canvass of [absentee] votes,” not of “ballots.” The term
“vote” means “a usually formal expiression or opinion or will in response to a
proposed decision.” Merriam-Webster Online Dictionary. It is distinct from the
term “ballot,” which refers to the “sheet of paper used to cast a secret vote.” 1d.
Had the framers of this constitutional provision meant to require the physical
return and counting of absentee ballots by individual election districts, they would
have referred to the “return and canvass of ballots.”

There can be no question that the framers of the Pennsylvania Constitution
understood the distinction between votes and ballots. Section 4 of Article VII,

which has been “unchanged since 1901,” McLinko, 279 A.3d at 57, provides that
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“[a]ll elections by the citizens shall be by ballot or by such other method as may be
prescribed by law: Provided, That secrecy in voting be preserved.” Pa. Const. art.
VII, § 4 (emphasis added). As this Court has explained, “the General Assembly is
authorized pursuant to Section 4, to prescribe any process by which electors may

99 ¢¢

vote,” “subject only to the requirement that the method preserve secrecy in
voting.” McLinko, 279 A.3d at 577. “The [Constitution does] not limit the
relevant methods of casting a vote to ballot ....” Id.

Petitioners’ interpretation of Section 14, which reads “votes” as synonymous
with “ballots,” improperly re-writes the provision, rendering it far more restrictive
than the framers intended. As this Court recognized in 1968, the intentional use of
the term “vote” instead of “ballot” reflects a decision to require the “counting of
each vote not by the local elections district but in such a manner that the
computation appears on the tcturn in the district where it belongs.” Canvass of
Absentee Ballots of 1967 General Election, 245 A.2d at 264 (emphasis in original).
The Election Code complies with this constitutional directive: It requires county
boards to “include[]” the votes from absentee ballots “with the returns of the

applicable election district.” 25 Pa. Stat. § 3146.8(g)(4).

2. Petitioners’ Interpretation is at Odds with the
Constitution’s Structure

Article VII, Section 4 does not merely belie Petitioners’ conflation of

“votes” and “ballots.” It also shows that Petitioners’ interpretation contravenes the
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basic structure of Article VII. Under Petitioners’ reading, Section 14 implicitly
requires absentee voting to take place via ballot. But the Constitution explicitly
states, in Section 4, that the Legislature is free to implement non-ballot-based
methods of voting. This Court’s 1968 interpretation of Section 14 is entirely
compatible with Section 4’s broad grant of legislative authority regarding voting
methods. Petitioners’ construction is not. See Jubelirer v. Rendell, 953 A.2d 514,
528 (Pa. 2008) (“[B]Jecause the Constitution is an integrated whole, effect must be
given to all of its provisions whenever possible. Thus, where two provisions of our
Constitution relate to the same subject matter, they are to be read in pari
materia.”).

Petitioners’ interpretation is also at odds with the purpose of the
Constitution’s district-residency requirement. Petitioners repeat the same mistake
they made in McLinko. In that case, Petitioners interpreted the requirement that
electors be a resident of “the election district where he or she shall offer to vote,”
Pa. Const. art. VII, § 1, to mean that an elector must vote in person in his or her
election district. Petitioners advocate a similar position here. (See Appellants’ Br.
6 (asserting that “the Pennsylvania Constitution required all qualified electors to
cast their votes in-person and submit their ballots at the local election district and
their ballots were also canvassed at their local election district”).) But in McLinko,

this Court rejected Petitioners’ understanding of the purpose of the district-
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residency requirement. That requirement was introduced in 1838, not to mandate
that electors be physically present in their district when they cast their votes, but
rather to ensure that “those who resided in a particular district, were the persons
who ... alone [were] entitled to vote in that district, because they were the persons
to be affected by the election in that district.” McLinko, 279 A.3d at 559 (internal
quotation marks omitted). In other words, to vote in the election contests of a
particular election district, one must be a resident of that district.

This Court’s 1968 interpretation of Article VII, Section 14 is consonant with
McLinko’s later holding. In requiring the “return and canvass of [absentee
electors’] votes in the election district in which they respectively reside,” the
Constitution was specifying that the disirict-residency requirement must be
enforced even in the case of absentce voting. Although an absentee elector is
allowed to vote from outside their election district, she may vote only in her
district’s election contests, and her votes must be “included with the return of [her]
district,” 25 Pa. Stat. § 3146.8(g)(4).

Finally, Petitioners do not dispute that, as recognized in McLinko, the
Constitution authorizes the General Assembly to allow every elector to return a
mail-in ballot to their county board of elections, and for the county board to
canvass those ballots. But this very fact shows the absurdity of interpreting Article

VII, Section 14 to require that absentee ballots—and absentee ballots alone—be
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physically returned to and canvassed in local election boards. That is akin to
arguing that the Constitution insists that a small window be kept sealed to prevent
infiltration of the outside air, even as it permits the Legislature to knock down the
entire wall on which the window is mounted.

3. Petitioners’ Interpretation Is at Odds with History

This Court’s 1968 interpretation of Article VII, Section 14 also accords with
the understanding of the Pennsylvania Legislature that sat at the time the “return
and canvass” language was added to the Constitution. This legislative
interpretation is powerful evidence of the meaning ot the constitutional language as
it was understood at the time of its adoption. See Canvass of Absentee Ballots of
1967 General Election, 245 A.2d at 261 {ihe long, unchallenged history of
statutory provisions directing canvassing of absentee ballots at county boards of
elections “suggest[s] that the lawmakers of the state are satisfied [that this
procedure] conforms to the Constitution”); Montgomery v. Martin, 143 A. 505, 509
(Pa. 1928) (“[L]egislative interpretations of the [Constitution] ... always command
judicial consideration.”); accord Haaland v. Brackeen, 599 U.S. 255, 290 (2023)
(“These early congressional enactments provide contemporaneous and weighty
evidence of the Constitution’s meaning.” (cleaned up)).

In 1949, the Pennsylvania Constitution was amended to permit the

Legislature, for the first time, to provide a means for disabled veterans to vote
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absentee, “and for the return and canvass of their votes in the election district in
which they respectively reside.” Pa. Const. of 1874, Art. VIII, § 18. In 1951, the
Pennsylvania Legislature passed legislation to implement the 1949 amendment.
That statute provided for disabled veterans’ absentee ballots to be returned, stored,
and counted at county boards of election, not individual polling places. Act of
March 6, 1951, sec. 11, § 1308-A, 1951 P.L. 3, 17. The Legislature obviously
understood this statute to be consistent with the 1949 constitutional amendment.

That understanding makes good sense given the history of a materially
identical constitutional provision in New Jersey. In 1919, the New Jersey Supreme
Court had interpreted the “return and canvass™ ianguage in the New Jersey
Constitution and held that:

It does not say that the votes are to be counted by the local election

boards. What the Constitution aims at is the counting of each vote so

that it appear[s] on the return in the district where it belongs; the

method of securing this result is left to the Legislature, which, in the

present case, has said that the county board shall open and count the
votes.

Miller, 108 A. at 134. The legislative framers of the Pennsylvania constitutional
amendment in 1949 were surely aware of this important and well-reasoned
opinion, which was endorsed by a neighboring state’s highest court; indeed, the
similarity of language suggests the framers modeled the 1949 amendment on the

New Jersey constitutional provision.

50



Subsequent sessions of the Pennsylvania Legislature confirmed the 1951
Legislature’s understanding of the Constitution. In 1957, the Pennsylvania
Constitution was again amended to permit the Legislature to provide a means for
additional categories of voters to vote absentee, all while retaining the same
requirement that any such legislation must also provide “for the return and canvass
of their votes in the election district in which they respectively reside.” Pa. Const.
of 1874, art. VIII, § 19. And when the Legislature implemented this amendment in
1963, it continued to direct the county boards of elections 10 receive, store, and
count absentee ballots. Act of August 13, 1963, sec. 24, § 1308(a), 1963 P.L. 707,
743. This statutory history persuasively rebuis Petitioners’ construction because it
shows that contemporaneous sessions oi the Pennsylvania legislature did not
understand the constitutional langnage to prohibit absentee ballots from being
returned, stored, and tabulated by county boards.

4. Petitioners’ Reliance on the 1967 Amendment Changing
“May” to “Shall” Is Misplaced

Apparently seeking to distinguish these legislative constructions, Petitioners
put great emphasis on a 1967 amendment to the Constitution’s absentee-voting
provision. Before the amendment, the provision stated that the General Assembly
“may” establish a means for certain electors to vote absentee; after the amendment,
the provision stated that the General Assembly “shall” do so. 1967 P.L. 1048.

Seizing on this change, Petitioners contend that the provision’s “return and
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canvass” directive was entirely optional prior to 1967 (directly contradicting their
own Petition, see supra pages 21-22). Petitioners are wrong.

What the change from “may” to “shall” accomplished was that the absentee-
voting scheme as a whole changed from an optional one, which the legislature had
the discretion to enact or repeal as it saw fit, to a mandatory one, under which the
enumerated classes of voters now had the constitutional right to vote absentee.
McLinko, 279 A.3d at 580-82; id. at 592-95 (Wecht, J., concurring). But this
change had no bearing on the “return and canvass” language at issue in this case.
Both the pre-1967 and post-1967 versions of the constitutional provision made
clear that any absentee-voting regime must provide for “the return and canvass of
[absentee voters’] votes in the election district in which they respectively reside.”

This conclusion is confirmed by the ordinary meaning of the constitutional
provision’s language. A plaii reading of the text indicates that the “may” or
“shall” language refers to the absentee-voting system in its entirety, rather than the
individual aspects of it. In other words, the “permissive” pre-1967 version of the
amendment states that the legislature may (or may not) provide for a method of
voting absentee—but that if the legislature does so provide, then the statute must
(1) provide “the time and place at which” the absentee electors may vote; (2) be
available to only the enumerated classes of voters, e.g., those who are “absent from

the State or county of their residence because . . . their duties, occupation or
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business require them to be elsewhere,” and no others; and (3) provide “for the
return and canvass of [absentee] votes in the election district in which [the absentee
voters] respectively reside.”

Petitioners twist themselves into knots arguing for another interpretation,
namely, that the word “may” in the first sentence means that any feature of the
absentee-voting system described in the pre-1967 version of the provision was
optional and at the legislature’s discretion. (See Appellants’ Br. 22-29.) In other
words, Petitioners read that provision to provide that the iegislature may (or may
not) provide for a method of voting by absentee balict, which (1) may (or may not)
specify a “time and place at which” the absenice electors may vote, (2) may (or
may not) be available only to the enumerated classes of voters, and (3) may (or
may not) provide for the return and canvass of votes in the election district in
which the absentee voters respectively reside. But this reading cannot overcome
the obvious counterarguinent: if any or all of the prescribed features of this
absentee-voting system were optional, then the constitutional language describing
items (1), (2), and (3) above would be surplusage. In other words, if the
Constitution had permitted the legislature to provide for “the return and canvass of
[absentee] votes in the election district in which [the absentee voters] respectively
reside,” or in any other election district, then there would be no reason to include

the quoted language in the Constitution at all. Likewise, if the Constitution had
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permitted the legislature to make absentee voting available to the enumerated
classes of voters or anyone else, then there would be no need to enumerate those
classes in the Constitution in the first place.

By the same token, if the provision had specified, for instance, that the
“Legislature may ... provide a manner [for certain classes of electors to vote
absentee], and for the casting of their votes no later than the Friday before election
day,” it would be nonsensical to interpret the text as permitting the Legislature to
allow voters to cast their votes later than the Friday before election day. If the
Constitution intended to leave the time of the casting of absentee votes to the
Legislature’s discretion, it would obviously have omitted the italicized language.
See Robinson Twp. v. Commonwealth, §3 A.3d 901, 946 (Pa. 2013) (“[E]ffect must
be given to all of [the Constitution's] provisions whenever possible.”)

In sum, the change from “may” to “shall” clearly refers to the absentee-
voting scheme as a wheie and thus has no bearing on the meaning of the “return

and canvass” language at issue in this case. Accordingly, the Legislature’s

12 1t is self-evident that the pre-1967 version of Article VIII, Section 19 was
not analogous to the statement that “[y]ou may have a yogurt, a muffin, and a
bagel.” (See Appellants’ Br. 26.) The constitutional provision was not offering a
menu of breakfast options; it was authorizing the legislature to provide for an
absentee-voting regime (or not) and then specifying the features that any such
regime must have. Petitioners’ contrary arguments (see id. at 27-28 n.14) are not
persuasive—and, as noted above, would render the “return and canvass” language
completely superfluous.
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interpretation of this language when amending the Election Code in 1951, 1957,
and 1963—which accords with this Court’s interpretation of Article VII, Section
14 in 1968—directly contravenes Petitioners’ construction.

5. Petitioners’ Reliance on the 1968 Amendments to the
Election Code Is Misplaced

Also misplaced is Petitioners’ reliance on the 1968 amendments to the
Election Code, which provided for county boards of elections to distribute absentee
ballots to local election districts. Petitioners assert that this amendment was “an
apparent response to the new version of Article VII, Section 14, and its usage of
the word ‘shall.”” (Appellants’ Br. 9.) But Petitioners provide no evidence
whatsoever in support of that assertion. And it makes little sense: This Court had,
only a few months before the 1968 staiutory amendments were enacted, held that
Article VII, Section 14 did not have the meaning Petitioners assert. Canvass of
Absentee Ballots of 1967 <en. Election, 245 A.2d 258.

Petitioners appear to suggest that the mere fact that the Legislature amended
the statute shows that the Legislature rejected this Court’s constitutional
interpretation. On the contrary, this Court held that Article VII, Section 14 gave
the Legislature discretion to determine where absentee ballots would be received
and canvassed. In the 1968 amendments to the Election Code, the Legislature

exercised that discretion.
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Moreover, the 1968 version of the Election Code did not actually comply
with Petitioners’ strict, inflexible interpretation of Article VII, Section 14. As
Petitioners are forced to concede, the 1968 statute continued to direct absentee
electors to return their ballots to county boards. And it provided for county boards
to canvass (that is, adjudicate and tally) all challenged absentee ballots.
(Appellants’ Br. 22-23 & nn.12-13.) Petitioners try to wave away these features as
incidental. But they are irreconcilable with Petitioners’ proffered construction of
the constitutional provision, according to which local election districts—and only
local election districts—must physically receive and canvass all absentee ballots.

C. Overruling the 1968 Precedent Would Upset Reliance Interests,

Impose Enormous Burdens on County Boards of Elections, and
Disrupt Election Administiration

As shown above, the decision in Canvass of Absentee Ballots of 1967
General Election is faithful to the Constitution’s text, structure, and history. At an
absolute minimum, the Constitution does not plainly, palpably, and clearly prohibit
county boards of elections from receiving and canvassing absentee ballots. But
even if this Court’s precedent were incorrectly decided, principles of stare decisis
would preclude overturning it. See Commonwealth v. Alexander, 243 A.3d 177,
196 (Pa. 2020) (“To reverse a decision, we demand a special justification, over and
above the belief that the precedent was wrongly decided.” (quoting Allen v.

Cooper, 140 S. Ct. 994 (2020))).
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Petitioners fail to identify any practical reason for requiring local election
districts to canvass absentee ballots. As this Court recognized in 1968, it is “more
convenient, expeditious [and] business-like” to “have [absentee ballots] tabulated
on a county-wide basis.” Canvass of Absentee Ballots of 1967 General Election,
245 A.2d at 263. Indeed, the 1968 Court, like the Commonwealth Court in this
case, underscored the impracticability of having absentee ballots received and
canvassed at hundreds of different election districts, which are “strictly a one-day
operation” and lack space and staffing both before and after Election Day—
particularly since those absentee ballots would ultimately need to be sent from
each election district to the county board of elections. 223 Absentee Ballot
Appeals, 245 A.2d at 266; see id. at 268 {noting that, “[e]ven if the appellant’s
contentions were accepted,” the absentee ballots “would eventually have to go to
the County Board of Electionus for the final operation of computation™).

Petitioners blithely dismiss these administrative concerns, asserting that
absentee ballots could still be returned to the county boards of elections, and
distributed from there to each of the local election boards (in the case of some large
counties, hundreds of them) on the morning of Election Day. But even assuming
arguendo that such procedures would be permissible under Petitioners’
construction of Article VII, Section 14, such a scheme would plainly be

incompatible with the deadline for absentee electors to return their ballots—which,

57



since 2019, has been the close of the polls on Election Day. See 25 Pa. Stat.
§ 3146.6(a).!> And if the return deadline were moved earlier, the application
deadline would likely also need to be advanced. See id. § 3146.2a(a). This
illustrates the reliance interests that have attached to this Court’s precedent, as well
as the prejudice that Petitioners’ proposal would impose on voters. The Election
Code is a complex array of interlocking procedures. If this Court were to grant the
relief Petitioners request, it could not simply enjoin counties to canvass absentee
ballots in local election districts; to make Petitioners’ plan work, it would have to
revamp absentee-voting procedures generally, i.e., ¢njoin yet more duly enacted
legislative policy judgments.

And there are yet more administrative obstacles to Petitioners’ proposal. As

H

the Secretary correctly notes, the ficction Code allows counties to consolidate
polling places and locate them close to, but outside of, the election districts.
(Secretary’s Br. (citing 25 Pa. Stat. § 2727(a).) If absentee-ballot canvassing had

to occur within each election district, as Petitioners argue, County Respondents

would have to identify (or construct) over 1,000 new polling-place sites.!* That is

13 Under the 1968 version of the Election Code, which Petitioners apparently
prefer, absentee electors were required to return their ballots by the Friday before
Election Day. Act of December 11, 1968, sec. 8, § 1306, 1968 P.L. 1183, 1195-96.

14 The following chart illustrates the number of new polling places each

County Respondent would have to identify:
Continued on next page...
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not feasible. Moreover, some counties would have to purchase new ballot-
scanning equipment for polling places—or else conduct time-consuming hand
counts susceptible to error.

The Legislature’s reliance on this Court’s 1968 precedent is also evident in
the enactment of mail-in voting. Because it would plainly be impracticable for
local election boards to receive and canvass large numbers of no-excuse mail-in
ballots (the volume of which far exceeds absentee ballots), Act 77 provided for the
receipt and canvassing of such ballots by county boards. ‘For equally obvious
reasons, the Legislature wanted to avoid a bifurcated process in which most mail
ballots were returned to and canvassed by county boards, while other, functionally

identical mail ballots (i.e., absentee balluts) were returned to and canvassed in local

County Most Recent Most Recent Additional Polling
Approximate Approximate Places Required
Number of Number of Polling | per Petitioners’
Election Districts | Places Interpretation

Allegheny 1,327 800 527

Bucks 304 205 99

Chester 230 198 32

Delaware 428 300 128

Montgomery 426 303 123

Philadelphia 1,703 688 1,015

See https://www.buckscounty.gov/184/Polling-Places (Bucks);
https://www.chesco.org/292/Polling-Places (Chester);
https://delcopa.gov/vote/pdf/2024/P2024-Polling-Places.pdf (Delaware);
https://vote.phila.gov/news/2024/04/16/2024-primary-election-polling-place-list/
(Philadelphia).
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election districts. But such a two-track scheme—adding layers of complexity and
burden to counties’ administration of elections—is exactly what Petitioners seek to
require.

If this Court is to overrule its long-settled precedent—pulling the rug out
from under both election administrators and voters, and overhauling multiple,
interlocking provisions of the Election Code—it should do so only in the face of
compelling reasons. But Petitioners identify no discernible reason for requiring
local elections boards to canvass absentee ballots—other than Petitioners’ recent
“discovery,” more than four years after Act 77 was enacted, that this Court’s
longstanding precedent supposedly misinterpicied Article VII, Section 14. That
falls well short of the showing needed t¢ overturn prior holdings. If the principles
of stare decisis apply anywhere, they apply here. See Alexander, 243 A.3d at 195
(“It 1s ... preferable for the sake of certainty, to follow even questionable decisions
because stare decisis promotes the evenhanded, predictable, and consistent
development of legal principles, fosters reliance on judicial decisions, and
contributes to the actual and perceived integrity of the judicial process.” (internal

quotation marks and citations omitted)).
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V. CONCLUSION

County Respondents respectfully request that the Commonwealth Court’s

Order be affirmed.
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