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Il. ARGUMENT

PETITIONERS HAVE STANDING TO
CHALLENGE THE CONSTITUTIONALITY OF THE STATUES AND
PRACTICES AT ISSUE

Most of the arguments raised in Respondents’ applications for summary relief
are more than adequately addressed in Petitioners’ prior briefs, which are
incorporated herein. Petitioners here supplement briefly their prior arguments to
further respond to Respondents’ applications for summary relief.

To the extent that the Respondents contend that tha standing inquiry requires
a balancing test, whereby that harm must outweigh perceived benefits, that is a novel
and unsupported proposition.! Pennsylvania caourts do not apply any such balancing
test to determine standing. A litigant that can establish substantial, direct, and
Immediate harm need not also eswablish that the harm outweighs or exceeds any
potential benefit prior to a court declaring a law unconstitutional.

Petitioners were harmed in the past when absentee ballots were canvassed in

violation of Article VII, Section 14, and Petitioners will be harmed in the future if

absentee ballots are canvassed in a manner that continues to violate Article VII,

1 In Pittsburgh Palisades Park, LLC v. Commonwealth, 888 A.2d 655, 662 (Pa. 2005) a business
intended to apply for a license under the Gaming Act and challenged the constitutionality of the
Gaming Act. The Pennsylvania Supreme Court concluded that the petitioners lacked standing
because, “rather than disadvantaging [p]etitioners, it would appear that the legislation at issue
would only benefit them if they succeed in obtaining a gaming license.” Id. at 660 (emphasis
added). It was the complete absence of harm that defeated standing in that case, not the
outweighing of harm by asserted benefits of the unconstitutional law.




Section 14. The harm that Petitioners suffered (and will suffer) is substantial, direct
and immediate and is not negated or otherwise altered by any purported benefit that
25 Pa.Stat. § 3146.6 and 8§ 3146.8 could arguably be deemed to confer on them, nor
by any alleged harm from returning to the constitutional practice of canvassing votes
In the election districts. Petitioners, as candidates for public office, have a direct and
substantial interest in having ballots canvassed in compliance with the Constitution
that is beyond that of the average citizen. Because Petitioners are candidates who
campaign for office, any ballots received and canvassed in violation of the
Pennsylvania Constitution will result in unique and particularized injury to the
Petitioners and other candidates.

To the extent that Respondents argue that the facts stated in the Petition for

Review (“PFR”) are insufficient ic support standing, in Bonner v. Chapman, 298

A.3d 153, 162-163 (Pa. Cmwlth. 2023), this Court accepted arguments that the
petitioners and their camipaigns would suffer harm because they would have to adapt
and expend funds to account for the continued application of a void law, which could
be viewed as having a discernable adverse effect on the petitioners different than
that experienced by the citizenry or electorate at large, even though the petitioners’
petitions did not lay out that argument in detail in their petition for review, and only

alleged in their petition for review their status as likely future candidates. If the Court



were to find any inadequacy in the facts stated in the PFR as to standing, this Court
should grant Petitioners leave to amend, rather than dismiss the PFR outright.

To the extent that Respondents argue that no candidate has standing to
challenge the unconstitutional place of canvassing absentee votes unless the
candidate can show that the unconstitutional approach will or has resulted in an

inaccurate count of votes that changed the results of that candidate’s election, in In

re Absentee Ballots Case (No.1), 245 A.2d 258 (Pa. 1969), and In re Absentee

Ballots Case (No0.2), 245 A.2d 265 (Pa. 1969) (plurality), the Pennsylvania Supreme

Court addressed the merits of the petitioners claims, 2ven though the petitioners did
not allege that the vote total would be different had the absentee votes been
canvassed in a constitutional manner. Siivilarly, in Bonner, this Court did not require
for standing purposes any allegation that the vote totals in any election were being
impacted or that the outcome of any election had been or would be impacted by the
continued application of the void law. 298 A.3d at 162-163. Candidates like
Petitioners do not need to justify constitutional mandates to bring actions seeking
their enforcement. This is case is not a policy debate about whether to adopt or
amend the Pennsylvania Constitutional provisions at issue.

Respondents’ standing arguments, if accepted, would not only insulate from
challenge the unconstitutional laws and practices at issue in this case, but would

effectively give license to the Respondents to canvass absentee ballots anywhere



they want (e.g., out of the country, out of state, centrally in Harrisburg, in the homes
of the county directors of elections), so long as no party could allege that the vote
totals would thereby be rendered inaccurate, and so long as the Respondents ascribed
those vote totals to the correct precincts. While returning absentee ballots initially to
the county offices and distributing them to the precincts along with the other election
supplies, as was done for over fifty years, would constitute a manner of indirectly
returning the ballots to the precincts, canvassing the absentee votes elsewhere than
in the precincts and then simply recording in the election returns that the absentee
votes were from particular precincts clearly does not constitute canvassing votes in
the precincts.

Finally, to the extent that Respoudents improperly characterize Petitioners’
alternate standing argument as a “iaxpayer” standing argument, that is a misnomer
because the doctrine applies more broadly, regardless of whether the litigant is a

taxpayer or whether the expenditure of governmental funds is at issue. For instance,

in Sprague v. Casey, 550 A.2d 184 (Pa. 1988), the petitioner citizen commenced a
lawsuit against respondent state officials and candidates for office, challenging the
decision to place those candidates on the ballots for the upcoming general election.
The Pennsylvania Supreme Court concluded that the petitioner citizen possessed
standing:

In this case, we believe that the special circumstances involved warrant
the grant of standing to petitioner. . . If standing were not granted to the

4



petitioner, this election would otherwise go unchallenged because

respondents are directly and beneficially affected. Judicial relief is

appropriate because the determination of the constitutionality of the
election is a function of the courts, and redress through other channels

Is unavailable. Finally, the only persons better situated to maintain this

action are the respondents who did not choose to institute legal action.
Id. at 185-86 (internal citations omitted).

Likewise, if Petitioners were not granted standing in this case, the
unconstitutional practice of canvassing absentee ballots at the county boards of
election and the laws and directive directing that practice ‘would go unchallenged;
determining the constitutionality of the election laws is a function of the courts; and
the only parties other than candidates like Petitioniers that could maintain an action
bringing the same claims are the Respondents, who have not brought these claims in
the roughly five years since the laws at issue were enacted. Accordingly, even if

Petitioners’ interests at issue arguably were not substantial, direct and immediate,

this case warrants the grant of standing.



1. CONCLUSION

For these reasons, among others, this Court should deny Respondents’
Applications for Summary relief and instead grant Petitioners’ Application for

Summary Relief.

Dated: July 8, 2024 Respectfully submitted,

/s/ Gregory H. Teufel
Gregory H. Teufel
Adam G. Locke
Attorneys for Petitioner
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