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INTRODUCTION

The Pennsylvania Election Code, as enacted by the General
Assembly, requires Pennsylvania voters to return absentee and mail-in
ballots to their respective county board of elections, which then reviews
the ballots and tallies the votes. Countless individuals have been
elected to state and federal office thanks in part to votes cast by
absentee and mail-in ballots canvassed by county boards of elections.

Petitioners David H. Zimmerman and Kathy L. Rapp, two
legislators in the Pennsylvania House of Representatives running for
reelection, seek to upend this commornsense, efficient process. They
contend that language first added to the Pennsylvania Constitution
more than 70 years ago mandates that absentee ballots only be
physically returned te and canvassed by election districts (i.e., polling
places)—of which there are 9,159 in Pennsylvania.

But more than fifty years ago, the Supreme Court squarely
addressed and rejected Petitioners’ legal theory. Petitioners now
concede that these decisions are binding on this Court. Equally fatal,
Petitioners have not alleged how the location where absentee ballots are

counted has any impact on their elections or campaigns, rendering their



Petition nothing more than a generalized (and frivolous) grievance
msufficient to confer standing.

Because Petitioners have no standing to bring their claims and
their claims have no merit, the Court should sustain this application for
summary relief and enter an order dismissing the Petition with
prejudice.

BACKGROUND

I. Voting in Pennsylvania.

The Election Code is Pennsylvania’s primary codification of
statutory election law. See generally 25 P.S. §§ 2601-3591; Act of June 3,
1937, P.L. 1333, No. 320 (as amended). Consistent with the
Pennsylvania Constitution, the Election Code divides Pennsylvania into
geographic subunits, known as election districts or precincts, for the
purpose of voting. Pa. Const. art. VII, § 9; 25 P.S. § 2701 (*Each borough
and township, not divided into wards, and each ward of every city,
borough and township now existing or hereafter created, shall
constitute a separate election district, unless divided into two or more

election districts or formed into one election district, as hereinafter



provided.”). There are 9,159 election districts in Pennsylvania. (Pet. Ex.
A).

Every election district has one polling place. 25 P.S. § 2602(g)
(“The words ‘election district’ shall mean a district, division or precinct,
established in accordance with the provisions of this act, within which
all qualified electors vote at one polling place.”). On Election Day, voters
vote in person at the polling place in their election district. 25 P.S.

§ 3045. Polling places are usually “schoolhouses, municipal buildings or
rooms, or other public buildings” used temporarily for voting. 25 P.S.

§ 2727(a). Polling places are run by nnil workers, who are not county
board of elections employees; instead, poll workers are elected by voters.
25 P.S. § 2671.

In addition to in-person voting, the Election Code provides ways
for voters to participate in the electoral process by mail. Historically,
certain voters who are in military service, overseas, or unable to vote in
person due to illness, religious observation, or obligation have been
accorded the ability to vote by absentee ballot. 25 P.S. §§ 3146.1-3146.9;
see also 25 Pa. C.S. ch. 35 (codifying the Uniform Military and Overseas

Voters Act). With the enactment of Act 77, any person eligible to vote in



Pennsylvania can vote by a mail-in ballot. 25 P.S. §§ 3150.11-3150.17;
Act of Oct. 31, 2019, P.L. 552, No. 77 (enacting no-excuse mail-in
voting).

The General Assembly has chosen to treat absentee and mail-in
ballots identically in many ways.

For example, the Election Code requires voters to return
completed absentee and mail-in ballots to their county boards of
elections. 25 P.S. § 3146.6(a) (for absentee ballcts: “Such envelope shall
then be securely sealed and the elector shali send same by mail, postage
prepaid, except where franked, or deliver it in person to said county
board of election.”); 25 P.S. § 3150.16 (for mail-in ballots: “Such
envelope shall then be securely sealed and the elector shall send same
by mail, postage prepaid, except where franked, or deliver it in person
to said county board of election.”). Voters must return mail-in ballots
and most absentee ballots to their county board of elections by 8:00 p.m.
on Election Day, 25 P.S. §§ 3146.6(a), 3146.8(g)(1)(11), 3150.16(a),
though absentee ballots cast by certain military and overseas voters can
be returned to the county board of elections by 5:00 p.m. on the seventh

day after Election Day, 25 P.S. § 3146.8(g), 25 Pa. C.S. § 3511.



The Election Code also requires county boards of elections to pre-
canvass and canvass absentee and mail-in ballots using the same
statutory process. 25 P.S. § 3146.8(a) (“An absentee ballot, whether
issued to a civilian, military or other voter during the regular or
emergency application period, shall be canvassed in accordance with
subsection (g). A mail-in ballot shall be canvassed in accordance with
subsection (g).”). During the pre-canvass, the county board of elections
Inspects and opens absentee and mail-in ballot return envelopes,
removes the absentee or mail-in ballot, and tallies the votes, but does
not report the results. 25 P.S. §§ 260%(q.1), 3146.8(g)(1), (1.1). During
the canvass, the county board of elections inspects and opens absentee
and mail-in ballot return envelopes, removes the absentee or mail-in
ballot, tallies the votes, and reports the results. 25 P.S. §§ 2602(a.1),
3146.8(g)(1), (2).

II. History of absentee voting in Pennsylvania.

The Pennsylvania Constitution has provided for some form of
absentee voting since 1864. McLinko v. Dep’t of State, 279 A.3d 539, 561
(Pa. 2022). Pennsylvania originally limited absentee voting to persons

in active military service. Pa. Const. art. III, § 4 (1838) (added in 1864);



Pa. Const. art. VIIL, § 6 (1874). In 1949, Pennsylvania amended the
1874 Constitution to add a section extending absentee voting to
hospitalized and bedridden veterans. Pa. Const. art. VIII, § 18 (1874)
(added 1n 1949, P.L. 2138, Joint. Res. 3). In 1957, Pennsylvania again
amended the 1874 Constitution to add a section extending absentee
voting to individuals unavoidably absent from the county. Pa. Const.
art. VIII, § 19 (1874) (added in 1957, P.L.. 1019, Joint Res. 1).

As of 1967, therefore, the Pennsylvania Constitution had three
sections addressing absentee voting:

“Whenever any of the qualified eicctors of this Commonwealth
shall be in actual military service, under a requisition from
the President of the United States or by the authority of this
Commonwealth, such =electors may exercise the right of
suffrage in all elections by the citizens, under such
regulations as are or shall be prescribed by law, as fully as if
they were present at their usual place of election.” Pa. Const.
art. VIIL, § 6 (1874).

“The General Assembly may, by general law, provide a
manner in which, and the time and place at which, qualified
war veteran voters, who may, on the occurrence of any
election, be unavoidably absent from the State or county of
their residence because of their being bedridden or
hospitalized due to illness or physical disability contracted or
suffered in connection with, or as a direct result of, their
military service, may vote and for the return and canvass of
their votes in the election district in which they respectively
reside.” Pa. Const. art. VIII, § 18 (1874) (added in 1949).



“The Legislature may, by general law, provide a manner in

which, and the time and place at which, qualified electors who

may, on the occurrence of any election, be unavoidably absent
from the State or county of their residence because their
duties, occupation or business require them to be elsewhere

or who, on the occurrence of any election, are unable to attend

at their proper polling places because of illness or physical

disability, may vote, and for the return and canvass of their

votes in the election district in which they respectively

reside.” Pa. Const. art. VIII, § 19 (1874) (added in 1957).

Relevant here, Section 18 and Section 19 both ended with the
same phrase: “and for the return and canvass of their votes in the
election district in which they respectively reside.”

After each constitutional amendment, the General Assembly
updated the Election Code to implement the new constitutional
sections. Each time, the General Assembly required absentee voters to
return absentee ballots to their county board of elections and then
required county boards of elections to canvass the absentee ballots. Act
of Mar. 6, 1951, P.L. 3, § 11, No. 1 (adding to the Election Code
provisions for absentee voting by voters in actual military service and
for bedridden or hospitalized veterans); Act of Jan. 8, 1960, P.L. 2135,
§ 2, No. 789 (adding to the Election Code a provision for absentee voting
by voters unavoidably absent from the county); Act of Aug. 13, 1963,

P.L. 707, § 24, No. 379 (amending the Election Code to create a single



absentee ballot procedure for voters in actual military service, for
bedridden or hospitalized veterans, and for voters unavoidably absent
from the county).

On May 16, 1967, Pennsylvania amended the Constitution to
combine the three absentee voting sections into a single section,
renumbered as Article VII, § 14:

“The Legislature shall, by general law, provide a manner in

which, and the time and place at which, qualitied electors who

may, on the occurrence of any election, be absent from the

State or county of their residence, because their duties,

occupation or business require them to be elsewhere or who,

on the occurrence of any election, are unable to attend at their

proper polling places because of illness or physical disability,

may vote, and for the return and canvass of their votes in the
election district in which they respectively reside.”
Pa. Const. art. VII, § 14 (1874) (added in 1967, P.L. 1048, Joint Res. 3);
see also Governor’s Proclamation of July 7, 1967, P.L.. 1077 (attached as
Exhibit A). This combined section retained the phrase “and for the

return and canvass of their votes in the election district in which they

respectively reside.” Pa. Const. art. VII, § 14 (1874).



After Pennsylvania adopted a new constitution in 1968, it
subsequently amended Article VII, § 14 twice more in ways not relevant
to this matter. Joint Res. 1 of 1985, P.L. 555; Joint Res. 3 of 1997, P.L.
636. The current language of Article VII, § 14 is:

(a) The Legislature shall, by general law, provide a manner in
which, and the time and place at which, qualified electors who
may, on the occurrence of any election, be absent from the
municipality of their residence, because their duties,
occupation or business require them to be elsewhere or who,
on the occurrence of any election, are unable tc attend at their
proper polling places because of illness or physical disability
or who will not attend a polling place because of the
observance of a religious holiday or who cannot vote because
of election day duties, in the case of a county employee, may
vote, and for the return and canvass of their votes in the
election district in which they respectively reside.

(b) For purposes of this section, “municipality” means a city,
borough, incorporated town, township or any similar general
purpose unit of government which may be created by the
General Assembiy.

Pa. Const. art. VII, § 14 (1968).

1 The Constitutional Convention of 1967-68 only addressed a few subject
areas, none of which involved elections. See Governor’s Proclamation of May 22,
1968 (attached as Exhibit B).

The Constitution of 1968 is a product of constitutional amendments in 1966
and 1967—including the May 16, 1967, amendment to Article VII—as well as
adoption of the recommendations of the convention. See 1 Pa. C.S. § 906(b) (“The
Constitution of Pennsylvania, as amended by referenda of May 17, 1966, November
8, 1966, May 16, 1967 and April 23, 1968 and as numbered by proclamation of the
Governor of this Commonwealth of July 7, 1967 pursuant to the act of August 17,
1965 (P.L. 345, No. 180), shall be known and may be cited as the ‘Constitution of
1968.”).



Although the General Assembly has revised the Election Code
sections on absentee ballots over the years, the relevant language today
mirrors the language of the Election Code adopted by the General
Assembly in 1951, 1960, and 1963: absentee and (now) mail-in voters
return their ballots to their county board of elections and the county
board of elections canvasses those ballots. 25 P.S. §§ 3146.6(a),
3150.16(a), 3146.8(a).2

ITII. The Petition for Review.

On January 30, 2024, Petitioners filed their Petition for Review
against the Commonwealth Respondents and the boards of elections for
each of Pennsylvania’s 67 counties (the County Respondents).
Petitioners served the Commonwealth Respondents on February 29,
2024. Petitioners claim that the phrase “and for the return and canvass

of their votes in the election district in which they respectively reside”

2 While the General Assembly amended the Election Code in 1968 to require
absentee ballots to be returned to county boards of elections but canvassed by
election districts, Act of Dec. 11, 1968, P.L. 1183, No. 375, the General Assembly in
2019 reinstated the canvassing of absentee ballots by county boards of elections,
together with the newly created mail-in ballots, Act of Oct. 31, 2019, P.L. 552, §§ 6-
7, No. 77.
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in Article VII, § 14 requires absentee voters to return completed
absentee ballots to their election district to be canvassed.?

Petitioner David H. Zimmerman represents Pennsylvania’s 99th
Legislative District in the Pennsylvania House of Representatives. (Pet.
9 5). Zimmerman was first elected in 2015 and was most recently
reelected in 2022. (Pet. 9 6); David H. Zimmerman, Pa. H. of Reps.4 The
99th District consists of parts of Lancaster County and Berks County,
which contain 241 and 202 election districts, respectively. (Pet. 5 &
Ex. A); David H. Zimmerman, Pa. H. of Reps.5 Petitioner Kathy L. Rapp
represents Pennsylvania’s 65th Legisiative District in the Pennsylvania
House of Representatives. (Pet. §'9). She was first elected in 2005 and

most recently reelected in 2022. (Pet. § 10); Kathy L. Rapp, Pa. H. of

3 It 1s not clear whether Petitioners are challenging only the canvass of
absentee ballots by county boards of elections or also the return of absentee ballots
to the county boards of elections. For example, although Petitioners discuss the
return of absentee ballots throughout their Petition, they seek an injunction
prohibiting county boards of elections only from “canvassing absentee ballots at the
county boards of elections or anywhere other than in the election districts in which
the absentee voters respectively reside.” (Pet. Prayer for Relief § B). Out of an
abundance of caution, Commonwealth Respondents assume that Petitioners are
challenging both the return of absentee ballots to county boards of elections and the
subsequent canvass.

4 https://www.legis.state.pa.us/cfdocs/legis’home/member_information/
house _bio.cfm?id=1711.

5 https://www.legis.state.pa.us/cfdocs/legis’home/member_information/
house_bio.cfm?1d=1711.

11



Reps.6 The 65th Legislative District consists of Warren County, Forest
County, and parts of Crawford County, which contain 33, 9, and 61
election districts, respectively. (Pet. § 9 & Ex. A). Both Petitioners
allege that they intend to run for reelection in 2024. (Pet. 99 6, 10).
The Petition alleges that the Commonwealth Respondents have
published information on their website, in guidance, and in a
designated agent form directing voters to return completed absentee
ballots to their county board of elections. (Pet. §¥ 48-53). The Petition
further alleges that the County Responderits receive and canvass
absentee ballots at the county board of elections offices. (Pet. 9 56-58).
Petitioners bring two counts against the Commonwealth and
County Respondents. Cournit I is styled as a facial constitutional
challenge to 25 P.S. §§ 3146.6(a) and 3156.8(a) for violating Article VII,
§ 14 of the Pennsylvania Constitution. (Pet. 9 62-65). Count II is styled
as an as-applied constitutional challenge to the Commonwealth
Respondents’ guidance and websites and to the “policy and practice” of

the County Respondents for violating Article VII, § 14 of the

6 https://www.legis.state.pa.us/cfdocs/legis’/home/member_information/
house_bio.cfm?1d=1028.

12



Pennsylvania Constitution. (Pet. 49 66-72). Although styled as an as-
applied challenge, Petitioners do not appear to challenge either the
Commonwealth Respondents’ guidance and websites or the “policy and
practice” of the County Respondents as applied to Petitioners.

Petitioners seek declaratory and injunctive relief, including a
declaration that 25 P.S. §§ 3146.6(a) and 3146.8(a) are unconstitutional,
and an injunction prohibiting County Respondents from canvassing
absentee ballots. (Pet. Prayer for Relief 9 A-C).

The Commonwealth Respondents and 40 County Respondents
filed eleven sets of preliminary objections to the Petition. All eleven
preliminary objection briefs argued, among other things, that
companion Supreme Court decisions from 1968 had squarely rejected
Petitioners’ legal thecry. In re Canvass of Absentee Ballots of 1967 Gen.
Election, 245 A.2d 258, 259 (Pa. 1968); In re 223 Absentee Ballot
Appeals, 245 A.2d 265, 266 (Pa. 1968) (plurality). At a June 10, 2024,
status conference, counsel for Petitioners conceded that these Supreme
Court cases are binding precedent.

Following the status conference, the Court entered a scheduling

order stating that “all the parties agreed that there are no outstanding

13



questions of fact, nor factual stipulations required, and that this matter
involves purely legal questions.” Scheduling Order (June 10, 2024). As a
result, “disposing of this matter via cross-applications for summary
relief was the most expeditious means of resolving the legal issues in

dispute.” Id. This application for summary relief follows.

STANDARD OF REVIEW

In an original jurisdiction matter, the Court may grant summary
relief at “any time after the filing of a petition for review” if “the right of
the applicant thereto is clear.” Pa. R.A.P. 1832(b). An application for
summary relief “may be granted if a party’s right to judgment is clear
and no material issues of fact are in dispute.” Jubelirer v. Rendell, 953
A.2d 514, 521 (Pa. 2008) (internal quotation marks omitted). Because
“all the parties agreed that there are no outstanding questions of fact,
nor factual stipulations required, and that this matter involves purely
legal questions,” Scheduling Order (June 10, 2024), this matter is ripe

for resolution on summary relief.

14



ARGUMENT

I. Petitioners lack standing to bring their claims.

Petitioners claim standing based on their prospective candidacies
for state office in the 99th and 65th Legislative Districts. Fatal to their
case, however, is Petitioners’ failure to identify how they have been or
will be “negatively impacted in some real and direct fashion” by
absentee ballots’ being canvassed by county boards of elections. See
Pittsburgh Palisades Park, LLC v. Com., 888 A.2d 655, 660 (Pa. 2005).
Because Petitioners are not “aggrieved,” they “have not satisfied the
requirements to establish standing to tring this constitutional
challenge.” Id. at 662-63. The Court should dismiss their Petition with
prejudice.”’

Standing is a threshold matter that ensures courts resolve “real
and concrete issues.” Markham v. Wolf, 136 A.3d 134, 140 (Pa. 2016)
(citing Stilp v. Commonuwealth, 940 A.2d 1227, 1233 (Pa. 2007)).
Accordingly, a party seeking to “initiate the court’s dispute resolution

machinery” must demonstrate he or she is aggrieved. Id. (citing William

7 Petitioners’ lack of standing is particularly stark with respect to the 62
counties that are not a part of the 99th and 65th Legislative Districts.

15



Penn Parking Garage v. City of Pittsburgh, 346 A.2d 269, 280-81 (Pa.
1975) (plurality)). To determine whether a party is aggrieved, “courts
consider whether the litigant has a substantial, direct, and immediate
Interest in the matter.” Id. An interest is substantial if it “surpass|es]
‘the common interest of all citizens in procuring obedience to the law.”
Id. (quoting In re Hickson, 821 A.2d 1238, 1243 (Pa. 2003)). The party
must identify “some discernable adverse effect to some interest other
than the abstract interest of all citizens in having others comply with
the law.” William Penn Parking Garage, Inc., 346 A.2d at 282. An
interest 1s direct if the challenged lavs causes “harm to the party’s
interest.” Markham, 136 A.3d at 298 (quoting In re Hickson, 821 A.2d at
1243). An interest is immediate if the “causal connection is not remote
or speculative.” Id. (quoting In re Hickson, 821 A.2d at 1243).

Here, Petitioners claim standing based solely on allegations that
they intend to seek reelection to represent the 99th and 65th
Legislative Districts in the Pennsylvania House of Representatives and
that in prior elections, their opponents received votes cast by absentee
ballot. (Pet. 9 6-7, 10-11, 13). These scant allegations do not

demonstrate a substantial, direct, and immediate interest and therefore

16



do not satisfy the legal requirements of standing. Cf. Fumo v. City of
Philadelphia, 972 A.2d 487, 502 (Pa. 2009) (on application for summary
relief, examining allegations in petition for review to determine whether
petitioners had standing).

First, completely absent from the Petition are any allegations that
Petitioners or their candidacies are harmed in any way by absentee
ballots returned to and canvassed by the five county boards of elections
in the 99th and 65th Legislative Districts. Starnaing requires “some
discernable adverse effect” caused by the challenged matter that
exceeds the abstract interest of the citizenry. William Penn Parking
Garage, 346 A.2d at 282 (emphasis added). Petitioners cannot explain
how the location where absentee ballots are canvassed could have any
effect on their campaigns or the outcome of their elections. Petitioners
do not allege that the results would change if absentee ballots were
counted by election districts instead of by the county boards of elections,
and there 1s no basis to infer that the location of canvassing affects vote
totals or how Petitioners campaign. Indeed, Petitioners themselves
likely were elected thanks in part to votes cast by absentee ballots

canvassed by the county boards of elections in their respective
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legislative districts, yet Petitioners are confident in the legitimacy of
their elected positions.

Second, Petitioners cannot draw standing from Bonner v.
Chapman, 298 A.3d 153 (Pa. Cmwlth. 2023). (Cf. Pet. 9§ 13). In Bonner,
this Court found standing based on allegations that candidates, “and
their campaigns, suffer harm because they will have to adapt, and
expend funds, to account for the continued application of Act 77.”
Bonner, 298 A.3d at 163. Even then, however, the Court noted that
standing was a “close question.” Id. at 162.

Here, however, there is no basis to infer any burden on Petitioners
or their campaigns from the location where absentee ballots are
canvassed. Petitioners do rict allege they or their campaigns will have
to do anything, much less expend additional time and resources, if
absentee ballots continue to be canvassed by the five county boards of
elections in their respective districts.

To the contrary, it is Petitioners’ requested relief that would
require them to expend additional time and resources. This is because
the Election Code permits candidates or their representatives to observe

the canvass of absentee and mail-in ballots. 25 P.S. § 3146.8(g)(1.1), (2).
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Currently, Petitioners need to send representatives to only five
locations: the board of elections offices for Berks, Lancaster, Warren,
Forest, and Crawford Counties. Were Petitioners to succeed, they would
have to send representatives to several dozen polling places across the
99th and 65th Legislative Districts to observe the absentee ballot
canvass, in addition to sending representatives to the five county board
of elections offices to observe the mail ballot canvass. But because the
location where absentee ballots are counted does not change the results,
this extra expenditure of resources would «till have no impact on the
outcome of Petitioners’ elections.

Finally, Petitioners invoke in passing their alleged concern for the
“Integrity and legitimacy of the electoral franchise.” (Pet. 9 8, 12). This
concern falls squarely within “the common interest of all citizens in
procuring obedience to the law” and does not confer standing. Bonner,
298 A.3d at 162 (quoting Markham, 136 A.3d at 140).

At bottom, Petitioners identify no adverse interest or harm caused
by the location where absentee ballots are returned and canvassed.

Because Petitioners’ lack of standing is clear as a matter of law, the
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Court should sustain the application for summary relief and dismiss the
Petition with prejudice. See Bonner, 298 A.3d at 162-63.

II. The Pennsylvania Constitution does not mandate counting
absentee ballots in polling places.

Even if the Court finds that Petitioners have standing, their
claims fail as a matter of law. Petitioners allege that two provisions of
the Election Code requiring county boards of elections to receive and
canvass absentee ballots—25 P.S. §§ 3146.6(a) and 3146.8(a)—violate
Article VII, § 14 of the Pennsylvania Constitution. They demand that
the Court prohibit County Respondents from receiving and canvassing
absentee ballots.

To obtain a declaratory iudgment or a permeant injunction,
Petitioners must establish a clear right to relief. Bonner, 298 A.3d at
161 (declaratory judgments); Buffalo Twp. v. Jones, 813 A.2d 659, 663
(Pa. 2002) (permanent injunctions). The Election Code, like any
enactment by the General Assembly, enjoys “a strong presumption of
constitutionality, and a challenging party bears a very heavy burden of
persuasion.” McLinko, 279 A.3d at 565 (citing Stilp, 974 A.2d at 495).
The statute must clearly, palpably, and plainly “violate an express or

clearly implied prohibition in the Constitution before it will be held
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unconstitutional.” Id. (citing Russ v. Commonwealth, 60 A. 169, 172 (Pa.
1905); Sharpless v. Mayor of Philadelphia, 21 Pa. 147, 164 (Pa. 1853)).
Any doubt is “resolved in favor of the constitutionality of the
legislation.” Id.

Petitioners now concede that binding Supreme Court precedent
forecloses their legal argument and requires the Court to enter an order
dismissing the Petition for Review. And in any event, Petitioners have
not shown that the Election Code clearly, palpably, and plainly violates
Article VII, § 14.

A. Petitioners concede that the Supreme Court has

squarely addressed and rejected Petitioners’ legal
theory.

More than fifty years ago, the Supreme Court squarely addressed
and rejected Petitioners’ legal theory. In re Canvass of Absentee Ballots
of 1967 Gen. Election, 245 A.2d 258, 259 (Pa. 1968) (“In re 1967 Gen.
Election”); In re 223 Absentee Ballot Appeals, 245 A.2d 265, 266 (Pa.
1968). Curiously, Petitioners failed to cite or address In re 1967 Gen.
Election or In re 223 Absentee 1n their Petition, but now concede that

these decisions are binding precedent.
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These companion cases, decided the same date, concerned
challenges to the elections of November 1966 (In re 223 Absentee) and
November 1967 (In re 1967 Gen. Election).8 In both lawsuits, candidates
challenged 25 P.S. § 3146.8, which—as it does now—required county
boards of elections to canvass absentee ballots. In both cases, the
candidates claimed that the county boards of elections “had no
constitutional authority to canvass” absentee votes hecause the
Constitution, through the language “for the retuirn and canvass of their
votes in the election district in which they respectively reside,” required
absentee ballots to be canvassed in each election district. In re 1967
Gen. Election, 245 A.2d at 260; cecord In re 223 Absentee, 245 A.2d at
265-66.

In both cases, the Supreme Court rejected the candidates’
argument, calling it “a stultification of reason and justice, as well as a

jettisoning of common sense.” In re 1967 Gen. Election, 245 A.2d at 262.

8 In other words, these cases concern elections on either side of the May 16,
1967, amendment that consolidated the three absentee ballot provisions into Article
VII, § 14. Commonwealth Respondents do not know why the Supreme Court in In re
1967 Gen. Election quoted the old constitutional language. 245 A.2d at 260. But the
Supreme Court in that case did acknowledge that the relevant constitutional
provision is now “Article VII, Section 14,” meaning that it was aware of the May
1967 constitutional amendment.
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The Court concluded that “the framers of the controverted
constitutional amendment never intended that the actual counting of
the absentee ballots . . . be performed in the local districts as against
the more-convenient, expeditious, business-like operation of having
them tabulated on a county-wide basis.” Id. at 263.

Instead, “what the Constitution aims at is the counting of each
vote not by the local elections district but in such a manner that the
computation appears on the return in the district where it belongs.” Id.
at 264 (emphases in Atlantic Reporter). Corsistent with this obligation,
the county boards of elections add the absentee votes to the tallies of
“the districts in which the absentee voters respectively resided.” Id.

The Supreme Court’s constitutional interpretation is
straightforward and sensible, given that many local, state, and federal
officeholders only represent certain geographic constituencies. Voters
can only select a school board member, councilmember, state
representative, state senator, and federal representative (among others)
who represents the area where the voter lives—which is correlated to
the voter’s election district. As a result, it 1s self-evident that votes on

an absentee ballot must be tallied among the other votes cast within the
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same election district. For instance, because Lancaster County covers
several Pennsylvania legislative districts, the Lancaster County Board
of Elections must attribute absentee votes cast by Lancaster voters to
each voter’s election district so that Petitioner Zimmerman only
receives absentee votes cast by voters in his district.

In reaching its conclusion, the Supreme Court found persuasive a
New Jersey decision reaching the same conclusion ahout the same
constitutional language. In re 1967 Gen. Electicr, 245 A.2d at 264
(discussing Miller v. Town of Montclair, 168 A. 131, 133-34 (N.dJ. Sup.
Ct. 1919), affd sub nom. Brown v. Borough of Dunellen, 108 A. 925 (N.J.
1919), and affd, 108 A. 926 (N.J. 1919)). New Jersey’s constitution
likewise permitted active miiitary servicemembers to vote by absentee
ballots and included language identical to the relevant Pennsylvania
Constitution language here: “for the return and canvass of their votes in
the election districts in which they respectively reside.” Miller, 108 A. at
134. The plaintiffs had argued that the New Jersey Soldier Voting Act
was unconstitutional because it required absentee ballots to be returned
to and counted by the county boards of elections instead of the election

districts. Id. at 133.
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The New Jersey court had “no particular difficulty” rejecting this
argument, holding instead that what “the Constitution aims at is the
counting of each vote so that it appear[s] on the return in the district
where it belongs; the method of securing this result is left to the
Legislature, which, in the present case, has said that the county board
shall open and count the votes.” Id. at 134. Because there was “no
question that such votes as were received and counted appeared on the
returns of the proper districts,” the New Jersev court upheld the Soldier
Voting Act as constitutional. Our Supreme Court, in turn, found the
New Jersey court’s reasoning “obviously sound and salutary.” In re 1967
Gen. Election, 245 A.2d at 264.

The Supreme Court also explained that the candidates’ arguments
were impossible to implement. The Court noted that a “district election
board sits on election day and, after the polls close, the members thereof
immediately proceed to tabulate the results shown on the voting
machines, or the written ballots. When this has been accomplished, the
job of the district election board is done. Its operation is at an end.” In re
223 Absentee, 245 A.2d at 266; see also 25 P.S. § 3045. “The County

Board, on the other hand, is a permanent body functioning continuously
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throughout its tenure of office.” In re 223 Absentee, 245 A.2d at 266. In
addition, even if the election districts did tally the absentee votes, the
county board of elections would still have final approval during the
computation; the candidates’ argument would only inject an
unnecessary extra step into the process. Id. at 268.

As they must, Petitioners now concede that In re 1967 Gen.
Election and In re 223 Absentee are binding on this Court and squarely
reject Petitioners’ legal theory. The relevant statutory and
constitutional language today is functionally identical to 1968. So too
are the obvious practical effects, including the “chaotic and highly
disruptive” situation that would cccur if the 67 county boards of
elections had to divert absentee ballots to approximately 9,159
temporary polling places for canvassing by poll workers. See In re 1967
Gen. Election, 245 A.2d at 263 (internal quotation marks omitted).

Because Supreme Court precedent forecloses Petitioners’ claims,
the Court should dismiss the Petition with prejudice.

B. Petitioners cannot show that the Election Code
clearly, palpably, and plainly violates Article VII, § 14.

Should the Court have any doubt, Petitioners have provided no

basis to conclude that 25 P.S. §§ 3146.6(a) and 3146.8(a) clearly,
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palpably, and plainly violate Article VII, § 14. See McLinko, 279 A.3d at
565. The constitutional language, relevant history, and practical
consequences provide ample support for the constitutionality of 25 P.S.
§§ 3146.6(a) and 3146.8(a). See, e.g., League of Women Voters v.
Commonuwealth, 178 A.3d 737, 802-15 (Pa. 2018) (interpreting the
Pennsylvania Constitution by examining language, history,
Pennsylvania case law, and other considerations).

First, the plain language of Article VII, § 14 does not mandate
that absentee ballots be physically returned to and physically canvassed
by poll workers at election districts. Instead, Article VII, § 14 uses the
word “vote,” not the word “ballot.” Requiring county boards of elections
to count absentee ballots while attributing the votes to the absentee
voter’s election district 1s entirely consistent with the constitutional
language.

Second, the General Assembly has never interpreted Article VII,

§ 14 or its predecessors to mandate absentee ballots to be returned to
and canvassed by election districts. To the contrary, after the
Constitution was amended in 1949 and 1957, the General Assembly

updated the Election Code and required county boards of elections to
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receive and canvass absentee ballots. Act of Mar. 6, 1951, P.L. 3, § 11,
No. 1; Act of Jan. 8, 1960, P.L. 2135, § 2, No. 789; Act of Aug. 13, 1963,
P.L. 707, § 24, No. 379.

The General Assembly has also required certain absentee ballots
cast by military and overseas voters to be returned to and canvassed by
their county board of elections without any constitutional challenge.
Since 2006, certain military and overseas voters have returned absentee
ballots to their county board of elections by 5 p.m. on the seventh day
following the election. See Act of May 11, 2006, P.L. 178, § 12, No. 45
(codified as amended at 25 P.S. § 3146.8(g)(1)(1)). Likewise, since 2012,
the Pennsylvania Uniform Military and Overseas Voters Act has
permitted certain uniformecd and overseas voters to return absentee
ballots to their county board of elections by 5 p.m. on the seventh day
following the election. Act of Oct. 24, 2012, P.L. 1490, No. 189 (codified
at 25 Pa. C.S. ch. 35).

Were Petitioners correct, these statutory provisions would also be
unconstitutional. Yet neither Petitioners nor any other party has ever
questioned their constitutionality. “Where a statute has been in force

for many years without any question as to its constitutionality being
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raised and engagements have been entered into on the strength of its
validity, the court will not undertake the drastic measure of wiping it
off the statute books unless it is convinced beyond all peradventure of
doubt that it violates a provision of the fundamental law.” In re 1967

Gen. Election, 245 A.2d at 260-61 (internal quotation marks omitted).

Finally, Petitioners’ requested relief would be highly chaotic,
burdensome, and disruptive for voters and county beards of elections,
with zero countervailing benefit. The preliminary objections filed by
County Respondents thoroughly documented the many obvious and
harmful consequences, which the Commonwealth Respondents
incorporate by reference.

Several self-evident consequences are worth highlighting. If
Petitioners were correct, then County Respondents would have to
create, implement, and educate voters about a bifurcated system:
county boards would continue to receive and canvass mail-in ballots,
which are not covered by Article VII, § 14, see McLinko, 279 A.3d at 581,
but temporary polling places would now receive absentee ballots and

poll workers would now canvass them.
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Polling places only exist on Election Day. See In re 223 Absentee,
245 A.2d at 266; 25 P.S. § 3045. But by law, absentee voters can return
completed absentee ballots during the several weeks before Election
Day. 25 P.S. §§ 3146.5 (county boards of election mail absentee ballots
as soon as ballot is certified and ballots available), 3146.6(a) (voters can
return completed absentee ballots any time before 8 p.m. on Election
Day). To comply with Petitioners’ requested relief, therefore, County
Respondents would have to expend significant resources to open and
staff 9,159 temporary polling places for several weeks to receive and
securely store absentee ballots. (See Pet. Ex. A.) Because polling places
are usually schools, municipal buildings, or other public buildings, 25
P.S. § 2727(a), this would crzate serious security and custody concerns,
as well as logistical nightmares for functioning public spaces.

In addition, polling places are staffed by elected poll workers, 25
P.S. § 2671, who have many obligations overseeing free and fair in-
person voting on Election Day, e.g., 25 P.S. §§ 3048-50. To comply with
Petitioners’ requested relief, therefore, County Respondents would have
to spend substantial resources to provide training and expensive

scanning equipment so that poll workers could also inspect and open
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absentee ballot return envelopes, remove the absentee ballots, and scan
in the ballots to tally the results. 25 P.S. §§ 2602(a.1), (q.1),
3146.8(g)(1), (1.1), (2). For counties that accept funds under the newly
established Election Integrity Grant Program,® each polling place would
have to begin pre-canvassing at 7 a.m. on Election Day, begin
canvassing at 8 p.m. on Election Day, and “continue without
interruption until each ballot has been canvassed.” 25 P.S. § 3260.2-
AQ)(D), (2).

But at the end of the day, all this time and money and confusion
would not change the results. After County Respondents have stood up
temporary polling places for weeks and after poll workers have pre-
canvassed and canvassed absentee ballots, poll workers would still
return the absentee baliots back to County Respondents for
computation and certification. 25 P.S. § 3154(f); see In re 223 Absentee,
245 A.2d at 268. The votes tallied on those ballots would not change.

These absurd consequences—as obvious to the Supreme Court in
1968 as they are now—give the lie to Petitioners’ claim that their

interpretation “safeguards against obvious due process concerns,

9 The grant program was created by Act of July 11, 2022, P.L. 1577, No. 88.
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ensuring that ballots of similarly situated people are received,
processed, and counted in an identical manner.” (Pet. § 39). These
consequences also give the lie to Petitioners’ claim that they brought
this suit to “ensure the integrity and legitimacy of the electoral

franchise.” (Pet. 9 8, 12).

As in 1968, Petitioners do not challenge “how 2bsentee ballots”
will be counted “but where they” will be counted. See In re 1967 Gen.
Election, 245 A.2d at 262 (emphasis in Atlantic Reporter). Then, as now,
Petitioners do not allege that the results will change if absentee ballots
are physical canvassed by election districts instead of by county boards
of elections. See id.; In re 223 Absentee, 245 A.2d at 268.

In the 75 years since the words “and for the return and canvass of
their votes in the election district in which they respectively reside”
were first added to the Pennsylvania Constitution, no one—not the
Pennsylvania Supreme Court, not the General Assembly, and not
another state with similar language—has concluded that the
Constitution requires absentee ballots to be physically returned to and

physically canvassed in election districts. Petitioners now concede that
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the Supreme Court’s decisions are binding and provide no reason for the
Court to conclude otherwise.

Because it is clear as a matter of law that Petitioners cannot
prevail, the Court should sustain this application for summary relief
and dismiss the Petition with prejudice. See Bonner, 298 A.3d at 161.

CONCLUSION

Because Petitioners lack standing and their claims are clearly
foreclosed by binding Supreme Court precedent, the Court should
sustain this application for summary relief and dismiss the Petition for

Review with prejudice.
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EXHIBIT A



In the Name and by Authority of the
COMMONWEALTH OF PENNSYLVANIA

GOVERNOR'S OFFICE
HARRISBURG, PA.

. . ————

PROCLAMATION
CONSTITUVIONAL AMENDMENT — ARTICLE VIII

WHEREAS, Joint Resolution No. 5 of the 1967 Seaston of the General Assembly
of Penmylvaniz proposed to amend Sections 1, 2, 3,7, 12, 15, 17 and 19 of Article
VI of the Conatitution of the Commonwealth of Pennsylvania, relating to suffrage
and elections; the residence requirements of elsctors; manner of voting; changing
the number of sald article; absentoe voting and election procedures, and repealing
Sections 6, 9, 13, 16 and 18 thereof, the proposed amendments to read as follows:

ARTICLE VI
ELECTIONS

Section 1. Quallfications of Electors.— Every citizen twenty-one years of age,
possessing the followinf qualifications, shall be entitled to vote at all elections sub-
ject, however, to such laws requiring and regulating the registration of electors as
the General Assembly may enact,

1. He or she shall have been a citizen of the United States at least one month.
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2. He or she shall have resided in the State [one year (or, having previously been
a qualified elector or native born citizen of the State, he or she shall have removed
tt::(sref-mm and returned, then six months)] ninety (90) days immediately preceding
e election.

3. He or she shall have resided in the election district where he or she shall offer
to vote at least sixty (60) days immediately preceding the election, except that if
qualified to vote in an election district prior to removal of residence, he or she may,
if a resident of Pennsylvania, vote in the election district from which he or she
removed his or her residence within sixty (60) days preceding the election.

Section 2. General Election Day. The general election shall be held biennially
on the Tuesday next following the first Monday of November in each even-
numbered year, but the General Assembly may by law fix a different day, two-thirds
of all the members of each House consenting thereto: Provided, That such election
shall always be held in an even-numbered year.

Section 3. Municipal Election Day; Offices to be Filled on Election Days. — All
judges elected by the electors of the State at large may be clected at either a general
or municipal election, as circumstances may require. Ali zlections for judges of the
courts for the several judicial districts, and for county, city, ward, borough, and
township officers, for regular terms of service, shall be held on the municipal elec-
tion day; namely, the Tuesday next following the first Monday of November in
each odd-numbered year, but the General Assembly may by law fix a different day,
two-thirds of all the members of each Fcuae consenting thereto: Provided, That
such elections shall be held in an odd-numbered year: Provided further, That all
judges for the courts of the several judicial districts holding office at the present
time, whose terms of office may vod in an odd-numbered year, shall continue to
hold their offices until the first Monday of January in the next succeeding even-
numbered year.

Section 6. Election axel Registration Laws. — All laws regulating the holding of
elections by the citizens, or for the registration of electors, shall be uniform through-
out the State, except that laws regulating and requiring the registration of electors
may be enacte io apply to cities only, provided that such laws be uniform for cities
of the same cirss, and except further, that the General Assembly shall, by general
law, permit the use of voting machines, or other mechanical devices for registering
or recording and computing the vote, at all elections or primaries, in any county,
city, borough, incorporated town or township of the Commonwealth, at the option
of the electors of such county, city, borough, incorporated town or township, with-
out being obliged to require the use of such voting machines or mechanical devices
in any other county, city, borough, incorporated town or township, under such
regulations with reference thcreto as the General Assembly may from time to
time prescribe. The General Assembly may, from time to time, prescribe the
number and duties of election officers in any political subdivision of the Common-
wealth in which voting machines or other mechanical devices authorized by this
section may be used.

Section 10. Viva Voce Elections. — All elections by persons in a representative
capacity shall be viva voce or by automatic recording device publicly indicating
how each person voted.

Section 11. Election Officers. — District election boards shall consist of a judge
and two inspectors, who shall be chosen at municipal elections for such terms as
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may be provided by law. Each elector shall have the right to vote for the judge and
ons inspector, and each inspector shall appoint one clerk. The first election board
for any new district shall be selected, and vacancies in election boards filled, as shall
be provided by law. Election officers shall be privileged from arrest upon days of
eloction, and while engaged in making up and transmitting returns, except upon
watrant of a court of record or judge theroof, for an election fraud, for felony, or
for wanton breach of the peace. In cities they may claim exomption from jury
DUTY during their terms of service,

Sociion 12. Disqualifications for Service as Election Officer. — No person shall
be qualified to serve as an election officer who shall hold, or shall within two
months have held any office, ap;ointmont or employment in or under the govern-
ment of the United States, or of this State, or of any city, or county, or of any
municipal board, commission or trust in any city, save only [justices of the B:m
and aldermen)] notaries public and persons in the [militia service of the State)
national guard or in a reserve componsnt of the armed foroes of the United States;
nor shall any eloction officer be eligibls to any civil offics to be fillud at an election
at which he shall serve, save only to such subordinate municigal or local offices,
below the grade of city or county offices, as shall be designated by general law.

Section 13, Contested Elections. — The trial and determination of contested oleo-
tions of slectors of President and Vice-President, mzinbers of the Goneral Asem-
bly, sad of all public officets, whether State, juclicial, municipal or local, and
contests involving questions submitted to the elescru at any election shall be by the
oourts of law, or by one or more of the law ivdges thereof. The General Assembly
shall, by general law, designate the courts 22d judges by whom the several classes
of election contests shall be tried, and reyuiate the manner of trial and all matters
incident thereto; but no such law assiiming jurisdiction, or regulating its exerciss,
shall apply to any contest arising mit of an election held before its passage,

Section 14, Absentee Votinz. — The Legislature shall, by general law, provide a
manner in which, and the time and place at which, qualified electors who may, on
the occurrence of any slsction, be absent from the State or county of their resi-
dence, because their aoties, occupation or business roquire them to be elsswhers
or who, on the occurrence of any election, are unable to attend at their proper
polling places baceuse of illness or physical disability, may vote, and for the return
and canvass of their votes in the election district in which they respectively reside.
The following sections of present Article VIII are hereby renumbered 8 to 7,
10to 8 and 11 to 9; and

WHEREAS, The said Joint Resolution was passed by two successive General
Assemblies of Pennsylvania; and

WHEREAS, The aforesald proposed constitutional amendment was submitted
for approval by the qualified electors of the Commonwealth at an election held on
May 16, 1967; and

WHEREAS, The Secretary of the Commonwealth has certified to me that the
aforesaid proposed constitutional amendment was approved by the electorate on
the aforesaid day;

NOW, THEREFORE, I, Raymond P. Shafer, Governor of the Commonwealth
of Pennsylvania, do proclaim and pronounce that the aforesaid constitutional
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GIVEN undor my haod snd the rest Sul ot the Biate,

City of , this ssventh day of July, in
fonmAY shaL) the yoar of our Lord one thousend nine hundred and
sixtysoven, and of the Commonwaalth the one hun.
dred and ninety-ssoond.
RAYMOND P. SHAFER
Governor
By the Qovernor:

Svcretary of the Commonweslth
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CONSTITUTIONAL PROPOSAL 1

A PROCLAMATION BY THE GOVERNOR

In the Name and by Authority of the
COMMONWEALTH OF PENNSYLVANIA

b

GOVERNOR'S OFFICE
HARRIBBURG, PA.

PROCLAMATION
RECOMMENDATIONS OF CONSTITUTIONAL CONVENTION

WHEREAS, Pursuant to Act No, 4, approved March 18, 1087, the electorate
of the Commonwealth of Pennsylvania, at the primary election held on May
16, 19867, approved the callin2 of a Constitutional Convention to prepare for
submission to the electoreid proposals for limited revision of the Constitution
of Pennsylvania; and

WHEREAS, Thz duly elected delegates to the said Convention convened
in the Hall of the House of Representatives at Harrisburg, Dauphin County,
Pennsylvania, on December 1, 1087, and concluded their session sine die on
February 20, 19688; and

WHERZAS, The said Constituticnal Convention, pursuant to the authority
of the atoresald Act No. 2, recommended revigion to the Constitution on the
subjects of legislative apportionment, judicial administration, organization,
selection and tenure, local government, taxation and Btate finance, for sub-
mission to the electors of the Commonwealth at the primary election held on
April 23, 1908, as follows:

(1) Legislative Apportionment.—Amending Article II of the Constitution
of Pennsylvania to provide for fifty senatorial districts and 208 representative
districts, each senatorial distriot to elect one senator and each representative
district to elect one representative, and for a commission to reapportion the
Lagislature after each decennial census.

(2) State Finance—Amending Article VIII of the Constitution of Pennsyl-
vania to provide for a limit on borrowing based on tax revenues, budgeting,



2 CONSTITUTIONAL PROPOSAL

financial planning, suditing, specifying audit control of public monies, estab-
lishing and regulating a balanced State budget, and related matters. Repealing
existing Sections 4, §, 11, 12, 13, 18 and 16, immediately, and Sections 24 and
25 when the last bonds have been issued under their authority.

(3) Taxation.—Amending Article VIII of the Constitution of Pennsylvania
further defining exemptions of certain classes of property from 8tate and local
taxation; providing that the payment to the Commonwealth of Gross Receipts
Taxes or other special taxes in replacement thereof hy a public utility and
the distribution thereof to the local taxing authorities shall be in lieu of local
taxes upon real property which is used or useful in furnishing public utility
services.

(4) Local Government.—Adding a new Article IX providing for home rule
for all units of local government, optional forms of government, uniform pro-
cedures for merger, consolidation and boundary changes, intergovernmental
cooperation and area governments, local flnance and debt limitations, appor-
tionment, and related matters. Repealing all of Articles XII1. XIV and XV.

(6) Judiciary.—Adding a new Judiciary Article V establishing a unified
judicial system providing for qualification, selection, tenure, removal, dis-
cipline and retirement of and prohibiting certain activities of justices, judges
and justices of the peace, and related matters. Regealing the present Article V,
and those provisions of Schedules Nos. 1 and 2 insofar as they are inconsistent
with the new amendments, relating to jud'ciary.

WHEREAS, The aforesaid proposed constitutional amendments were sub-
mitted for approval by the qualified clectors of the Commonwealth of Penn-
sylvania at an election held on Awnril 28, 1968: and

WHEREAS, The 8ecretary of the Commonwealth did on May 22, 1868, cer-
tify to me that the aforssaid proposed constitutional amendments were
approved by the electozate on the aforesaid day;

NOW, THEREFORE, I, Raymond P. Shafer, Governor of the Commonwealth
of Pennsylvania, do proclaim and pronounce that the aforesaid constitutional
amendments were adopted by a majority of the electors voting thereon on
April 23, 106@8.

GIVEN under my hand and the Great S8eal of the
State, at the City of Harrisburg, this twenty-second
[GREAT 8EAL] day of May, in the year of our Lord one thousand
nine hundred and sixty-eight, and of the Common-
wealth the one hundred and ninety-second.

RAYMOND P. SHAFER

B :
y the Governor Governor

QL .

Secretary of the Commonwealth
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Pursuant to Pennsylvania Rule of Appellate Procedure 1532(b)
and the Court’s Order dated June 10, 2024, Respondents Al Schmidt, in
his official capacity as Secretary of the Commonwealth, and the
Department of State of the Commonwealth of Pennsylvania (the
Commonwealth Respondents) submit this Application for Summary

Relief and in support thereof aver as follows:

INTRODUCTION

1.  The Pennsylvania Election Code, as enacted by the General
Assembly, requires Pennsylvania voters te return absentee and mail-in
ballots to their respective county board of elections, which then reviews
the ballots and tallies the votes. Countless individuals have been
elected to state and federal office thanks in part to votes cast by
absentee and mail-in ballots canvassed by county boards of elections.

2. Petitioners David H. Zimmerman and Kathy L. Rapp, two
legislators in the Pennsylvania House of Representatives running for
reelection, seek to upend this commonsense, efficient process. They
contend that language first added to the Pennsylvania Constitution

more than 70 years ago mandates that absentee ballots only be



physically returned to and canvassed by election districts (i.e., polling
places)—of which there are 9,159 in Pennsylvania.

3. But more than fifty years ago, the Supreme Court squarely
addressed and rejected Petitioners’ legal theory.

4.  Petitioners now concede that these decisions are binding on
this Court.

5. Equally fatal, Petitioners have not alleged how the location
where absentee ballots are counted has any impact on their elections or
campaigns, rendering their Petition nothing more than a generalized
(and frivolous) grievance insufficient to confer standing.

6.  Because Petitioners have no standing to bring their claims
and their claims have no nierit, the Court should sustain this
application for summary relief and enter an order dismissing the
Petition with prejudice.

BACKGROUND

I. Voting in Pennsylvania.

7.  The Election Code is Pennsylvania’s primary codification of
statutory election law. See generally 25 P.S. §§ 2601-3591; Act of June 3,

1937, P.L. 1333, No. 320 (as amended). Consistent with the



Pennsylvania Constitution, the Election Code divides Pennsylvania into
geographic subunits, known as election districts or precincts, for the
purpose of voting. Pa. Const. art. VII, § 9; 25 P.S. § 2701 (“Each borough
and township, not divided into wards, and each ward of every city,
borough and township now existing or hereafter created, shall
constitute a separate election district, unless divided into two or more
election districts or formed into one election district, as hereinafter
provided.”).

8.  There are 9,159 election districts in Pennsylvania. (Pet. Ex.
A).

9. Every election district has one polling place. 25 P.S.
§ 2602(g) (“The words ‘election district’ shall mean a district, division or
precinct, established ini accordance with the provisions of this act,
within which all qualified electors vote at one polling place.”). On
Election Day, voters vote in person at the polling place in their election
district. 25 P.S. § 3045.

10. Polling places are usually “schoolhouses, municipal buildings
or rooms, or other public buildings” used temporarily for voting. 25 P.S.

§ 2727(a). Polling places are run by poll workers, who are not county



board of elections employees; instead, poll workers are elected by voters.
25 P.S. § 2671.

11. In addition to in-person voting, the Election Code provides
ways for voters to participate in the electoral process by mail.

12. Historically, certain voters who are in military service,
overseas, or unable to vote in person due to illness, religious
observation, or obligation have been accorded the ability to vote by
absentee ballot. 25 P.S. §§ 3146.1-3146.9; see also 25 Pa. C.S. ch. 35
(codifying the Uniform Military and Overseas Voters Act).

13. With the enactment of Act 77, any person eligible to vote in
Pennsylvania can vote by a maii-in ballot. 25 P.S. §§ 3150.11-3150.17;
Act of Oct. 31, 2019, P.L. 552, No. 77 (enacting no-excuse mail-in
voting).

14. The General Assembly has chosen to treat absentee and
mail-in ballots identically in many ways.

15. For example, the Election Code requires voters to return
completed absentee and mail-in ballots to their county boards of
elections. 25 P.S. § 3146.6(a) (for absentee ballots: “Such envelope shall

then be securely sealed and the elector shall send same by mail, postage



prepaid, except where franked, or deliver it in person to said county
board of election.”); 25 P.S. § 3150.16 (for mail-in ballots: “Such
envelope shall then be securely sealed and the elector shall send same
by malil, postage prepaid, except where franked, or deliver it in person
to said county board of election.”).

16. Voters must return mail-in ballots and most absentee ballots
to their county board of elections by 8:00 p.m. on Election Day, 25 P.S.
§§ 3146.6(a), 3146.8(g)(1)(11), 3150.16(a), though absentee ballots cast by
certain military and overseas voters can be returned to the county
board of elections by 5:00 p.m. on the seventh day after Election Day, 25
P.S. § 3146.8(g), 25 Pa. C.S. § 3511.

17. The Election Code also requires county boards of elections to
pre-canvass and canvass absentee and mail-in ballots using the same
statutory process. 25 P.S. § 3146.8(a) (“An absentee ballot, whether
issued to a civilian, military or other voter during the regular or
emergency application period, shall be canvassed in accordance with
subsection (g). A mail-in ballot shall be canvassed in accordance with

subsection (g).”).



18. During the pre-canvass, the county board of elections
inspects and opens absentee and mail-in ballot return envelopes,
removes the absentee or mail-in ballot, and tallies the votes, but does
not report the results. 25 P.S. §§ 2602(q.1), 3146.8(g)(1), (1.1).

19. During the canvass, the county board of elections inspects
and opens absentee and mail-in ballot return envelopes, removes the
absentee or mail-in ballot, tallies the votes, and reperts the results. 25
P.S. §§ 2602(a.1), 3146.8(g)(1), (2).

II. History of absentee voting in Pennsylvania.

20. The Pennsylvania Constitution has provided for some form
of absentee voting since 1864. McLinko v. Dep’t of State, 279 A.3d 539,
561 (Pa. 2022).

21. Pennsylvauia originally limited absentee voting to persons
in active military service. Pa. Const. art. I1I, § 4 (1838) (added in 1864);
Pa. Const. art. VIII, § 6 (1874).

22. In 1949, Pennsylvania amended the 1874 Constitution to
add a section extending absentee voting to hospitalized and bedridden
veterans. Pa. Const. art. VIII, § 18 (1874) (added in 1949, P.L. 2138,

Joint. Res. 3).



23.

In 1957, Pennsylvania again amended the 1874 Constitution

to add a section extending absentee voting to individuals unavoidably

absent from the county. Pa. Const. art. VIII, § 19 (1874) (added in 1957,

P.L. 1019, Joint Res. 1).

24.

As of 1967, therefore, the Pennsylvania Constitution had

three sections addressing absentee voting:

“Whenever any of the qualified electors of this Commonwealth
shall be in actual military service, under a requisition from
the President of the United States or by the authority of this
Commonwealth, such electors may exercise the right of
suffrage in all elections by the citizens, under such
regulations as are or shall be prescribed by law, as fully as if
they were present at their usuai place of election.” Pa. Const.
art. VIII, § 6 (1874).

“The General Assembly may, by general law, provide a
manner in which, and the time and place at which, qualified
war veteran voters, who may, on the occurrence of any
election, be unavoidably absent from the State or county of
their residence because of their being bedridden or
hospitalized due to illness or physical disability contracted or
suffered in connection with, or as a direct result of, their
military service, may vote and for the return and canvass of
their votes in the election district in which they respectively
reside.” Pa. Const. art. VIII, § 18 (1874) (added in 1949).

“The Legislature may, by general law, provide a manner in
which, and the time and place at which, qualified electors who
may, on the occurrence of any election, be unavoidably absent
from the State or county of their residence because their
duties, occupation or business require them to be elsewhere
or who, on the occurrence of any election, are unable to attend



at their proper polling places because of illness or physical
disability, may vote, and for the return and canvass of their
votes 1n the election district in which they respectively
reside.” Pa. Const. art. VIII, § 19 (1874) (added in 1957).

25. Relevant here, Section 18 and Section 19 both ended with
the same phrase: “and for the return and canvass of their votes in the
election district in which they respectively reside.”

26. After each constitutional amendment, the General Assembly
updated the Election Code to implement the new constitutional
sections. Each time, the General Assembly required absentee voters to
return absentee ballots to their county hsard of elections and then
required county boards of elections to canvass the absentee ballots. Act
of Mar. 6, 1951, P.L. 3, § 11, MNo. 1 (adding to the Election Code
provisions for absentee voting by voters in actual military service and
for bedridden or hospitalized veterans); Act of Jan. 8, 1960, P.L. 2135,

§ 2, No. 789 (adding to the Election Code a provision for absentee voting
by voters unavoidably absent from the county); Act of Aug. 13, 1963,
P.L. 707, § 24, No. 379 (amending the Election Code to create a single
absentee ballot procedure for voters in actual military service, for
bedridden or hospitalized veterans, and for voters unavoidably absent

from the county).



27. On May 16, 1967, Pennsylvania amended the Constitution to
combine the three absentee voting sections into a single section,
renumbered as Article VII, § 14:

“The Legislature shall, by general law, provide a manner in
which, and the time and place at which, qualified electors who
may, on the occurrence of any election, be absent from the
State or county of their residence, because their duties,
occupation or business require them to be elsewhere or who,
on the occurrence of any election, are unable to attend at their
proper polling places because of illness or physical disability,
may vote, and for the return and canvass of their votes in the
election district in which they respectively reside.”

Pa. Const. art. VII, § 14 (1874) (added in 1957, P.L. 1048, Joint Res. 3);
see also Governor’s Proclamation of Juiy 7, 1967, P.L.. 1077 (attached as
Exhibit A).

28. This combined section retained the phrase “and for the
return and canvass of their votes in the election district in which they
respectively reside.” Pa. Const. art. VII, § 14 (1874).

29. After Pennsylvania adopted a new constitution in 1968,! it

subsequently amended Article VII, § 14 twice more in ways not relevant

1 The Constitutional Convention of 1967-68 only addressed a few subject
areas, none of which involved elections. See Governor’s Proclamation of May 22,
1968 (attached as Exhibit B).



to this matter. Joint Res. 1 of 1985, P.L. 555; Joint Res. 3 of 1997, P.L.
636. The current language of Article VII, § 14 is:

(a) The Legislature shall, by general law, provide a manner in
which, and the time and place at which, qualified electors who
may, on the occurrence of any election, be absent from the
municipality of their residence, because their duties,
occupation or business require them to be elsewhere or who,
on the occurrence of any election, are unable to attend at their
proper polling places because of illness or physical disability
or who will not attend a polling place because of the
observance of a religious holiday or who cannct vote because
of election day duties, in the case of a county employee, may
vote, and for the return and canvass of their votes in the
election district in which they respectiveiy reside.

(b) For purposes of this section, “municipality” means a city,
borough, incorporated town, township or any similar general
purpose unit of government which may be created by the
General Assembly.

Pa. Const. art. VII, § 14 (1968).
30. Although the General Assembly has revised the Election

Code sections on absentee ballots over the years, the relevant language

today mirrors the language of the Election Code adopted by the General

The Constitution of 1968 is a product of constitutional amendments in 1966
and 1967—including the May 16, 1967, amendment to Article VII—as well as
adoption of the recommendations of the convention. See 1 Pa. C.S. § 906(b) (“The
Constitution of Pennsylvania, as amended by referenda of May 17, 1966, November
8, 1966, May 16, 1967 and April 23, 1968 and as numbered by proclamation of the
Governor of this Commonwealth of July 7, 1967 pursuant to the act of August 17,
1965 (P.L. 345, No. 180), shall be known and may be cited as the ‘Constitution of
1968.”).
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Assembly in 1951, 1960, and 1963: absentee and (now) mail-in voters
return their ballots to their county board of elections and the county
board of elections canvasses those ballots. 25 P.S. §§ 3146.6(a),
3150.16(a), 3146.8(a).2

ITII. The Petition for Review.

31. On dJanuary 30, 2024, Petitioners filed their Petition for
Review against the Commonwealth Respondents and the boards of
elections for each of Pennsylvania’s 67 counties (the County
Respondents). Petitioners served the Commonwealth Respondents on
February 29, 2024.

32. Petitioners claim that the phrase “and for the return and
canvass of their votes in the election district in which they respectively
reside” in Article VII, § 14 requires absentee voters to return completed

absentee ballots to their election district to be canvassed.3

2 While the General Assembly amended the Election Code in 1968 to require
absentee ballots to be returned to county boards of elections but canvassed by
election districts, Act of Dec. 11, 1968, P.L. 1183, No. 375, the General Assembly in
2019 reinstated the canvassing of absentee ballots by county boards of elections,
together with the newly created mail-in ballots, Act of Oct. 31, 2019, P.L. 552, §§ 6-
7, No. 77.

3 It 1s not clear whether Petitioners are challenging only the canvass of
absentee ballots by county boards of elections or also the return of absentee ballots
to the county boards of elections. For example, although Petitioners discuss the

11



33. Petitioner David H. Zimmerman represents Pennsylvania’s
99th Legislative District in the Pennsylvania House of Representatives.
(Pet. § 5). Zimmerman was first elected in 2015 and was most recently
reelected in 2022. (Pet. 9 6); David H. Zimmerman, Pa. H. of Reps.4 The
99th District consists of parts of Lancaster County and Berks County,
which contain 241 and 202 election districts, respectively. (Pet. 4 5 &
Ex. A); David H. Zimmerman, Pa. H. of Reps.5

34. Petitioner Kathy L. Rapp represents Pennsylvania’s 65th
Legislative District in the Pennsylvania House of Representatives. (Pet.
9 9). She was first elected in 2005 and most recently reelected in 2022.
(Pet. § 10); Kathy L. Rapp, Pa. Ii. of Reps.6 The 65th Legislative

District consists of Warren County, Forest County, and parts of

return of absentee ballots throughout their Petition, they seek an injunction
prohibiting county boards of elections only from “canvassing absentee ballots at the
county boards of elections or anywhere other than in the election districts in which
the absentee voters respectively reside.” (Pet. Prayer for Relief § B). Out of an
abundance of caution, Commonwealth Respondents assume that Petitioners are
challenging both the return of absentee ballots to county boards of elections and the
subsequent canvass.

4 https://www.legis.state.pa.us/cfdocs/legis/home/member_information/
house bio.cfm?id=1711.

5 https://www.legis.state.pa.us/cfdocs/legis’home/member_information/
house _bio.cfm?id=1711.

6 https://www.legis.state.pa.us/cfdocs/legis’/home/member_information/
house_bio.cfm?1d=1028.

12



Crawford County, which contain 33, 9, and 61 election districts,
respectively. (Pet. § 9 & Ex. A).

35. Both Petitioners allege that they intend to run for reelection
in 2024. (Pet. 19 6, 10).

36. The Petition alleges that the Commonwealth Respondents
have published information on their website, in guidance, and in a
designated agent form directing voters to return completed absentee
ballots to their county board of elections. (Pet. ¥ 48-53).

37. 'The Petition further alleges that the County Respondents
receive and canvass absentee ballots at the county board of elections
offices. (Pet. 9 56-58).

38. Petitioners bring two counts against the Commonwealth and
County Respondents.

39. Count I is styled as a facial constitutional challenge to 25
P.S. §§ 3146.6(a) and 3156.8(a) for violating Article VII, § 14 of the
Pennsylvania Constitution. (Pet. 99 62-65).

40. Count II 1s styled as an as-applied constitutional challenge
to the Commonwealth Respondents’ guidance and websites and to the

“policy and practice” of the County Respondents for violating Article

13



VII, § 14 of the Pennsylvania Constitution. (Pet. 9 66-72). Although
styled as an as-applied challenge, Petitioners do not appear to challenge
either the Commonwealth Respondents’ guidance and websites or the
“policy and practice” of the County Respondents as applied to
Petitioners.

41. Petitioners seek declaratory and injunctive relief, including
a declaration that 25 P.S. §§ 3146.6(a) and 3146.8(a) are
unconstitutional, and an injunction prohibiting County Respondents
from canvassing absentee ballots. (Pet. Prayer for Relief 9 A-C).

42. The Commonwealth Respondents and 40 County
Respondents filed eleven sets of preliminary objections to the Petition.
All eleven preliminary objection briefs argued, among other things, that
companion Supreme Court decisions from 1968 had squarely rejected
Petitioners’ legal theory. In re Canvass of Absentee Ballots of 1967 Gen.
Election, 245 A.2d 258, 259 (Pa. 1968); In re 223 Absentee Ballot
Appeals, 245 A.2d 265, 266 (Pa. 1968) (plurality).

43. At a June 10, 2024, status conference, counsel for Petitioners

conceded that these Supreme Court cases are binding precedent.

14



44. Following the status conference, the Court entered a
scheduling order stating that “all the parties agreed that there are no
outstanding questions of fact, nor factual stipulations required, and
that this matter involves purely legal questions.” Scheduling Order
(June 10, 2024).

45. As a result, “disposing of this matter via cross-applications
for summary relief was the most expeditious means of resolving the

legal issues in dispute.” Id. This application for summary relief follows.

STANDARD OF REVIEW

46. In an original jurisdiction matter, the Court may grant
summary relief at “any time after the filing of a petition for review” if
“the right of the applicant tliereto is clear.” Pa. R.A.P. 1532(b). An
application for summary relief “may be granted if a party’s right to
judgment is clear and no material issues of fact are in dispute.”
Jubelirer v. Rendell, 953 A.2d 514, 521 (Pa. 2008) (internal quotation
marks omitted).

47. Because “all the parties agreed that there are no outstanding

questions of fact, nor factual stipulations required, and that this matter

15



involves purely legal questions,” Scheduling Order (June 10, 2024), this
matter is ripe for resolution on summary relief.

ARGUMENT

I. Petitioners lack standing to bring their claims.

48. Petitioners claim standing based on their prospective
candidacies for state office in the 99th and 65th Legislative Districts.
Fatal to their case, however, is Petitioners’ failure to identify how they
have been or will be “negatively impacted in some real and direct
fashion” by absentee ballots’ being canvassed by county boards of
elections. See Pittsburgh Palisades Park, LLC v. Com., 888 A.2d 655,
660 (Pa. 2005).

49. Because Petitioners are not “aggrieved,” they “have not
satisfied the requirements to establish standing to bring this
constitutional challenge.” Id. at 662-63. The Court should dismiss their
Petition with prejudice.”

50. Standing is a threshold matter that ensures courts resolve

“real and concrete issues.” Markham v. Wolf, 136 A.3d 134, 140 (Pa.

7 Petitioners’ lack of standing is particularly stark with respect to the 62
counties that are not a part of the 99th and 65th Legislative Districts.

16



2016) (citing Stilp v. Commonwealth, 940 A.2d 1227, 1233 (Pa. 2007)).
Accordingly, a party seeking to “initiate the court’s dispute resolution
machinery” must demonstrate he or she is aggrieved. Id. (citing William
Penn Parking Garage v. City of Pittsburgh, 346 A.2d 269, 280-81 (Pa.
1975) (plurality)).

51. To determine whether a party is aggrieved, “courts consider
whether the litigant has a substantial, direct, and immediate interest in
the matter.” Id.

52. An interest is substantial if it “surpass[es] ‘the common

)

interest of all citizens in procuring ohedience to the law.” Id. (quoting
In re Hickson, 821 A.2d 1238, 1243 (Pa. 2003)). The party must identify
“some discernable adverse effect to some interest other than the
abstract interest of ali citizens in having others comply with the law.”
William Penn Parking Garage, Inc., 346 A.2d at 282.

53. An interest is direct if the challenged law causes “harm to
the party’s interest.” Markham, 136 A.3d at 298 (quoting In re Hickson,
821 A.2d at 1243).

54. An interest is immediate if the “causal connection is not

remote or speculative.” Id. (quoting In re Hickson, 821 A.2d at 1243).

17



55. Here, Petitioners claim standing based solely on allegations
that they intend to seek reelection to represent the 99th and 65th
Legislative Districts in the Pennsylvania House of Representatives and
that in prior elections, their opponents received votes cast by absentee
ballot. (Pet. §9 6-7, 10-11, 13).

56. These scant allegations do not demonstrate a substantial,
direct, and immediate interest and therefore do not satisfy the legal
requirements of standing. Cf. Fumo v. City of Pniladelphia, 972 A.2d
487, 502 (Pa. 2009) (on application for sumrmary relief, examining
allegations in petition for review to determine whether petitioners had
standing).

57. First, completely absent from the Petition are any
allegations that Petitioners or their candidacies are harmed in any way
by absentee ballots returned to and canvassed by the five county boards
of elections in the 99th and 65th Legislative Districts. Standing
requires “some discernable adverse effect” caused by the challenged
matter that exceeds the abstract interest of the citizenry. William Penn

Parking Garage, 346 A.2d at 282 (emphasis added).
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58. Petitioners cannot explain how the location where absentee
ballots are canvassed could have any effect on their campaigns or the
outcome of their elections. Petitioners do not allege that the results
would change if absentee ballots were counted by election districts
instead of by the county boards of elections, and there is no basis to
infer that the location of canvassing affects vote totals or how
Petitioners campaign.

59. Indeed, Petitioners themselves likelv were elected thanks in
part to votes cast by absentee ballots canvassed by the county boards of
elections in their respective legislative districts, yet Petitioners are
confident in the legitimacy of their elected positions.

60. Second, Petitioners cannot draw standing from Bonner v.
Chapman, 298 A.3d 153 (Pa. Cmwlth. 2023). (Cf. Pet. 9 13). In Bonner,
this Court found standing based on allegations that candidates, “and
their campaigns, suffer harm because they will have to adapt, and
expend funds, to account for the continued application of Act 77.”
Bonner, 298 A.3d at 163. Even then, however, the Court noted that

standing was a “close question.” Id. at 162.
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61. Here, however, there is no basis to infer any burden on
Petitioners or their campaigns from the location where absentee ballots
are canvassed. Petitioners do not allege they or their campaigns will
have to do anything, much less expend additional time and resources, if
absentee ballots continue to be canvassed by the five county boards of
elections in their respective districts.

62. To the contrary, it is Petitioners’ requested relief that would
require them to expend additional time and resources. This is because
the Election Code permits candidates or their representatives to observe
the canvass of absentee and mail-in hallots. 25 P.S. § 3146.8(g)(1.1), (2).

63. Currently, Petitioners need to send representatives to only
five locations: the board of elections offices for Berks, Lancaster,
Warren, Forest, and Crawford Counties. Were Petitioners to succeed,
they would have to send representatives to several dozen polling places
across the 99th and 65th Legislative Districts to observe the absentee
ballot canvass, in addition to sending representatives to the five county
board of elections offices to observe the mail ballot canvass. But because

the location where absentee ballots are counted does not change the
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results, this extra expenditure of resources would still have no impact
on the outcome of Petitioners’ elections.

64. Finally, Petitioners invoke in passing their alleged concern
for the “integrity and legitimacy of the electoral franchise.” (Pet. 9 8,
12). This concern falls squarely within “the common interest of all
citizens in procuring obedience to the law” and does not confer standing.
Bonner, 298 A.3d at 162 (quoting Markham, 136 A.3d at 140).

65. At bottom, Petitioners identify no adverse interest or harm
caused by the location where absentee baliots are returned and
canvassed. Because Petitioners’ lack of standing is clear as a matter of
law, the Court should sustain the application for summary relief and
dismiss the Petition with przjudice. See Bonner, 298 A.3d at 162-63.

II. The Pennsylvania Constitution does not mandate counting
absentee baiiots in polling places.

66. Even if the Court finds that Petitioners have standing, their
claims fail as a matter of law. Petitioners allege that two provisions of
the Election Code requiring county boards of elections to receive and
canvass absentee ballots—25 P.S. §§ 3146.6(a) and 3146.8(a)—violate

Article VII, § 14 of the Pennsylvania Constitution. They demand that
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the Court prohibit County Respondents from receiving and canvassing
absentee ballots.

67. To obtain a declaratory judgment or a permeant injunction,
Petitioners must establish a clear right to relief. Bonner, 298 A.3d at
161 (declaratory judgments); Buffalo Twp. v. Jones, 813 A.2d 659, 663
(Pa. 2002) (permanent injunctions).

68. The Election Code, like any enactment by the General
Assembly, enjoys “a strong presumption of constitutionality, and a
challenging party bears a very heavy burden of persuasion.” McLinko,
279 A.3d at 565 (citing Stilp, 974 A.24 at 495). The statute must clearly,
palpably, and plainly “violate an e¢xpress or clearly implied prohibition
in the Constitution before it will be held unconstitutional.” Id. (citing
Russ v. Commonuwealif:, 60 A. 169, 172 (Pa. 1905); Sharpless v. Mayor of
Philadelphia, 21 Pa. 147, 164 (Pa. 1853)). Any doubt is “resolved in
favor of the constitutionality of the legislation.” Id.

69. Petitioners now concede that binding Supreme Court
precedent forecloses their legal argument and requires the Court to

enter an order dismissing the Petition for Review. And in any event,
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Petitioners have not shown that the Election Code clearly, palpably,
and plainly violates Article VII, § 14.
A. Petitioners concede that the Supreme Court has

squarely addressed and rejected Petitioners’ legal
theory.

70. More than fifty years ago, the Supreme Court squarely
addressed and rejected Petitioners’ legal theory. In re Canvass of
Absentee Ballots of 1967 Gen. Election, 245 A.2d 258, 259 (Pa. 1968) (“In
re 1967 Gen. Election”); In re 223 Absentee Ballot Appeals, 245 A.2d 265,
266 (Pa. 1968).

71. Curiously, Petitioners failed to cite or address In re 1967
Gen. Election or In re 223 Abseniee Ballot Appeals in their Petition, but
now concede that these decisions are binding precedent.

72. These companion cases, decided the same date, concerned
challenges to the elections of November 1966 (In re 223 Absentee) and

November 1967 (In re 1967 Gen. Election).8

8 In other words, these cases concern elections on either side of the May 16,
1967, amendment that consolidated the three absentee ballot provisions into Article
VII, § 14. Commonwealth Respondents do not know why the Supreme Court in In re
1967 Gen. Election quoted the old constitutional language. 245 A.2d at 260. But the
Supreme Court in that case did acknowledge that the relevant constitutional
provision is now “Article VII, Section 14,” meaning that it was aware of the May
1967 constitutional amendment.
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73. In both lawsuits, candidates challenged 25 P.S. § 3146.8,
which—as it does now—required county boards of elections to canvass
absentee ballots. In both cases, the candidates claimed that the county
boards of elections “had no constitutional authority to canvass”
absentee votes because the Constitution, through the language “for the
return and canvass of their votes in the election district in which they
respectively reside,” required absentee ballots to be canvassed in each
election district. In re 1967 Gen. Election, 245 A.2d at 260; accord In re
223 Absentee, 245 A.2d at 265-66.

74. In both cases, the Supreme Court rejected the candidates’
argument, calling it “a stultification of reason and justice, as well as a
jettisoning of common sense.” In re 1967 Gen. Election, 245 A.2d at 262.
The Court concluded that “the framers of the controverted
constitutional amendment never intended that the actual counting of
the absentee ballots . . . be performed in the local districts as against
the more-convenient, expeditious, business-like operation of having
them tabulated on a county-wide basis.” Id. at 263.

75. Instead, “what the Constitution aims at is the counting of

each vote not by the local elections district but in such a manner that
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the computation appears on the return in the district where it belongs.”
Id. at 264 (emphases in Atlantic Reporter). Consistent with this
obligation, the county boards of elections add the absentee votes to the
tallies of “the districts in which the absentee voters respectively
resided.” Id.

76. The Supreme Court’s constitutional interpretation is
straightforward and sensible, given that many local, state, and federal
officeholders only represent certain geographic constituencies.

77. Voters can only select a school hoard member,
councilmember, state representative, state senator, and federal
representative (among others) who represents the area where the voter
lives—which 1s correlated to the voter’s election district. As a result, it
1s self-evident that votes on an absentee ballot must be tallied among
the other votes cast within the same election district.

78. For instance, because Lancaster County covers several
Pennsylvania legislative districts, the Lancaster County Board of
Elections must attribute absentee votes cast by Lancaster voters to each
voter’s election district so that Petitioner Zimmerman only receives

absentee votes cast by voters in his district.
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79. In reaching its conclusion, the Supreme Court found
persuasive a New Jersey decision reaching the same conclusion about
the same constitutional language. In re 1967 Gen. Election, 245 A.2d at
264 (discussing Miller v. Town of Montclair, 108 A. 131, 133-34 (N.J.
Sup. Ct. 1919), aff'd sub nom. Brown v. Borough of Dunellen, 108 A. 925
(N.J. 1919), and affd, 108 A. 926 (N.J. 1919)).

80. New Jersey’s constitution likewise permitted active military
servicemembers to vote by absentee ballots and included language
identical to the relevant Pennsylvania Constitution language here: “for
the return and canvass of their votes in the election districts in which
they respectively reside.” Miller, 208 A. at 134. The plaintiffs had
argued that the New Jersey Soldier Voting Act was unconstitutional
because it required aksentee ballots to be returned to and counted by
the county boards of elections instead of the election districts. Id. at
133.

81. The New Jersey court had “no particular difficulty” rejecting
this argument, holding instead that what “the Constitution aims at is
the counting of each vote so that it appear[s] on the return in the

district where it belongs; the method of securing this result is left to the

26



Legislature, which, in the present case, has said that the county board
shall open and count the votes.” Id. at 134. Because there was “no
question that such votes as were received and counted appeared on the
returns of the proper districts,” the New Jersey court upheld the Soldier
Voting Act as constitutional. Our Supreme Court, in turn, found the
New Jersey court’s reasoning “obviously sound and salutary.” In re 1967
Gen. Election, 245 A.2d at 264.

82. The Supreme Court also explained that the candidates’

arguments were impossible to implement. The Court noted that a
“district election board sits on election day and, after the polls close, the
members thereof immediately proceed to tabulate the results shown on
the voting machines, or the written ballots. When this has been
accomplished, the job of the district election board is done. Its operation
1s at an end.” In re 223 Absentee, 245 A.2d at 266; see also 25 P.S.
§ 3045. “The County Board, on the other hand, is a permanent body
functioning continuously throughout its tenure of office.” In re 223
Absentee, 245 A.2d at 266.

83. In addition, even if the election districts did tally the

absentee votes, the county board of elections would still have final
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approval during the computation; the candidates’ argument would only
inject an unnecessary extra step into the process. Id. at 268.

84. As they must, Petitioners now concede that In re 1967 Gen.
Election and In re 223 Absentee are binding on this Court and squarely
reject Petitioners’ legal theory.

85. The relevant statutory and constitutional language today is
functionally identical to 1968. So too are the obvious practical effects,
including the “chaotic and highly disruptive” situation that would occur
if the 67 county boards of elections had to divert absentee ballots to
approximately 9,159 temporary polling places for canvassing by poll
workers. See In re 1967 Gen. Eleciion, 245 A.2d at 263 (internal
quotation marks omitted).

86. Because Supreme Court precedent forecloses Petitioners’
claims, the Court should dismiss the Petition with prejudice.

B. Petitioners cannot show that the Election Code
clearly, palpably, and plainly violates Article VII, § 14.

87. Should the Court have any doubt, Petitioners have provided
no basis to conclude that 25 P.S. §§ 3146.6(a) and 3146.8(a) clearly,
palpably, and plainly violate Article VII, § 14. See McLinko, 279 A.3d at

565.
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88. The constitutional language, relevant history, and practical
consequences provide ample support for the constitutionality of 25 P.S.
§§ 3146.6(a) and 3146.8(a). See, e.g., League of Women Voters v.
Commonuwealth, 178 A.3d 737, 802-15 (Pa. 2018) (interpreting the
Pennsylvania Constitution by examining language, history,
Pennsylvania case law, and other considerations).

89. [First, the plain language of Article VII, § 14 does not
mandate that absentee ballots be physically returned to and physically
canvassed by poll workers at election districts. Instead, Article VII, § 14
uses the word “vote,” not the word “ballot.” Requiring county boards of
elections to count absentee ballcés while attributing the votes to the
absentee voter’s election distirict is entirely consistent with the
constitutional language.

90. Second, the General Assembly has never interpreted Article
VII, § 14 or its predecessors to mandate absentee ballots to be returned
to and canvassed by election districts.

91. To the contrary, after the Constitution was amended in 1949
and 1957, the General Assembly updated the Election Code and

required county boards of elections to receive and canvass absentee

29



ballots. Act of Mar. 6, 1951, P.L. 3, § 11, No. 1; Act of Jan. 8, 1960, P.L.
2135, § 2, No. 789; Act of Aug. 13, 1963, P.L. 707, § 24, No. 379.

92. The General Assembly has also required certain absentee
ballots cast by military and overseas voters to be returned to and
canvassed by their county board of elections without any constitutional
challenge.

93. Since 2006, certain military and overseas voters have
returned absentee ballots to their county board of elections by 5 p.m. on
the seventh day following the election. See Act of May 11, 2006, P.L.
178, § 12, No. 45 (codified as amended at 25 P.S. § 3146.8(g2)(1)(1)).

94. Likewise, since 2012, the Pennsylvania Uniform Military
and Overseas Voters Act has permitted certain uniformed and overseas
voters to return absexntee ballots to their county board of elections by 5
p.m. on the seventh day following the election. Act of Oct. 24, 2012, P.L.
1490, No. 189 (codified at 25 Pa. C.S. ch. 35).

95. Were Petitioners correct, these statutory provisions would
also be unconstitutional. Yet neither Petitioners nor any other party
has ever questioned their constitutionality. “Where a statute has been

in force for many years without any question as to its constitutionality
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being raised and engagements have been entered into on the strength of
its validity, the court will not undertake the drastic measure of wiping
1t off the statute books unless it is convinced beyond all peradventure of
doubt that it violates a provision of the fundamental law.” In re 1967
Gen. Election, 245 A.2d at 260-61 (internal quotation marks omitted).

96. Finally, Petitioners’ requested relief would be highly chaotic,
burdensome, and disruptive for voters and county beards of elections,
with zero countervailing benefit.

97. The preliminary objections filed by County Respondents
thoroughly documented the many obvious and harmful consequences,
which the Commonwealth Respondents incorporate by reference.

98. Several self-evident consequences are worth highlighting. If
Petitioners were correct, then County Respondents would have to
create, implement, and educate voters about a bifurcated system:
county boards would continue to receive and canvass mail-in ballots,
which are not covered by Article VII, § 14, see McLinko, 279 A.3d at 581,
but temporary polling places would now receive absentee ballots and

poll workers would now canvass them.
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99. Polling places only exist on Election Day. See In re 223
Absentee, 245 A.2d at 266; 25 P.S. § 3045. But by law, absentee voters
can return completed absentee ballots during the several weeks before
Election Day. 25 P.S. §§ 3146.5 (county boards of election mail absentee
ballots as soon as ballot is certified and ballots available), 3146.6(a)
(voters can return completed absentee ballots any time before 8 p.m. on
Election Day).

100. To comply with Petitioners’ requested relief, therefore,
County Respondents would have to expend significant resources to open
and staff 9,159 temporary polling places for several weeks to receive
and securely store absentee balluts. (See Pet. Ex. A.) Because polling
places are usually schools, municipal buildings, or other public
buildings, 25 P.S. § 2727(a), this would create serious security and
custody concerns, as well as logistical nightmares for functioning public
spaces.

101. In addition, polling places are staffed by elected poll
workers, 25 P.S. § 2671, who have many obligations overseeing free and
fair in-person voting on Election Day, e.g., 25 P.S. §§ 3048-50. To

comply with Petitioners’ requested relief, therefore, County
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Respondents would have to spend substantial resources to provide
training and expensive scanning equipment so that poll workers could
also inspect and open absentee ballot return envelopes, remove the
absentee ballots, and scan in the ballots to tally the results. 25 P.S.

§§ 2602(a.1), (q.1), 3146.8(g)(1), (1.1), (2).

102. For counties that accept funds under the newly established
Election Integrity Grant Program,® each polling place would have to
begin pre-canvassing at 7 a.m. on Election Day, begin canvassing at 8
p.m. on Election Day, and “continue withcut interruption until each
ballot has been canvassed.” 25 P.S. § 3260.2-A()(1), (2).

103. But at the end of the day, all this time and money and
confusion would not change the results.

104. After County Respondents have stood up temporary polling
places for weeks and after poll workers have pre-canvassed and
canvassed absentee ballots, poll workers would still return the absentee
ballots back to County Respondents for computation and certification.
25 P.S. § 3154(f); see In re 223 Absentee, 245 A.2d at 268. The votes

tallied on those ballots would not change.

9 The grant program was created by Act of July 11, 2022, P.L. 1577, No. 88.
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105. These absurd consequences—as obvious to the Supreme
Court in 1968 as they are now—give the lie to Petitioners’ claim that
their interpretation “safeguards against obvious due process concerns,
ensuring that ballots of similarly situated people are received,
processed, and counted in an identical manner.” (Pet. 4 39).

106. These consequences also give the lie to Petitioners’ claim
that they brought this suit to “ensure the integrity and legitimacy of the
electoral franchise.” (Pet. 9 8, 12).

* * *

107. Asin 1968, Petitioners do not challenge “how absentee
ballots” will be counted “but where they” will be counted. See In re 1967
Gen. Election, 245 A.2d at 252 (emphasis in Atlantic Reporter). Then, as
now, Petitioners do not allege that the results will change if absentee
ballots are physical canvassed by election districts instead of by county
boards of elections. See id.; In re 223 Absentee, 245 A.2d at 268.

108. In the 75 years since the words “and for the return and
canvass of their votes in the election district in which they respectively
reside” were first added to the Pennsylvania Constitution, no one—not

the Pennsylvania Supreme Court, not the General Assembly, and not
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another state with similar language—has concluded that the
Constitution requires absentee ballots to be physically returned to and
physically canvassed in election districts. Petitioners now concede that
the Supreme Court’s decisions are binding and provide no reason for the
Court to conclude otherwise.

109. Because it is clear as a matter of law that Petitioners cannot
prevail, the Court should sustain this application for summary relief
and dismiss the Petition with prejudice. See Bonner, 298 A.3d at 161.

CONCLUSICN

110. Because Petitioners lack standing and their claims are
clearly foreclosed by binding Suvreme Court precedent, the Court
should sustain this application for summary relief and dismiss the

Petition for Review with prejudice.
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