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Respondents the Allegheny County Board of Elections, the Bucks County
Board of Elections, the Chester County Board of Elections, the Delaware County
Board of Elections, the Montgomery County Board of Elections, and the
Philadelphia County Board of Elections (collectively, “Respondents™) hereby
present Preliminary Objections to the Petition for Review in the Nature of an
Action for Declaratory and Injunctive Relief (“Petition™), a copy of which is
attached as Exhibit A.

I. PRELIMINARY STATEMENT

This lawsuit is meritless in at least two fundamental respects: Petitioners’
constitutional argument is (1) foreclosed by controlling Supreme Court precedent
(which the Petition neglects to acknowledge) and (2) serves no legitimate purpose.
This action should never have been filed—and should, Respondents respectfully
urge, be swiftly dismissed.

Petitioners challenge provisions of the Pennsylvania Election Code requiring
absentee ballots to be returned to and canvassed by the board of elections of each
county. According to Petitioners, this procedure contravenes certain language
added to the Pennsylvania Constitution in 1949, which calls for “the return and
canvass of [absentee electors’] votes in the election district in which [the absentee
electors] respectively reside.” Petitioners construe this language, which currently

appears in Article VII, Section 14 of the Constitution, to require each absentee



ballot to be physically received and canvassed not by the county boards of
elections, but in each individual election district within each county. While the
canvassing process would be the same in either case—that is, the difference in
location would have no effect on how ballot submissions are evaluated or which
votes are counted—Petitioners’ preferred procedure would add immense
complexity and burden to election administration. There are thousands of election
districts in Pennsylvania. Allegheny and Philadelphia Counties have well over a
thousand districts each. And each of the other four Respondents has hundreds of
election districts. According to Petitioners, each absentee ballot would have to be
returned to the absentee elector’s own electioi: district, notwithstanding that
election districts are, as a functional maiter, polling places, which have no long-
term storage facilities, are not open prior to election day, and, indeed, are often
located in private businesses, schools, and places of worship otherwise unaffiliated
with any elections board. And the ballots would ultimately have to be transported
to the county board of elections in any event: Each election district would, after
canvassing the absentee ballots on election day (in addition to all of the other
election-day responsibilities currently discharged by local election officials at
polling places), have to transfer those paper ballots to the county board for a final

computation and post-election storage.



Why Petitioners seek a judicial order imposing this procedure is entirely
unclear. Their decision to file this lawsuit is particularly puzzling given the
General Assembly’s authorization of no-excuse mail-in voting in Act 77 of 2019
(“Act 77”). Under Act 77, every qualified Pennsylvania elector—which, of course,
includes every elector qualified to vote absentee by reason of disability, travel
away from their election district, etc.—is allowed to vote by mail-in ballot,
rendering the pre-existing absentee-voting regime functionally redundant. The
Election Code’s procedures for mail-in voting, like those for absentee voting, call
for the receipt and canvassing of voted ballots by ccunty boards of elections, not
individual election districts. And Petitioners ¢o not dispute—because they
cannot—that Act 77’°s mail-in voting precedures are not governed by, or subject to,
Article VII, Section 14 of the Constitution. In short, Petitioners argue that
absentee ballots must be received and canvassed by election districts—even though
Petitioners concede that mail-in ballots, which any qualified absentee elector is
eligible to use, are properly received and canvassed by county boards of elections.
This lawsuit serves no practical purpose other than to divert the limited resources
of election officials in a Presidential election year.

Moreover, Petitioners’ interpretation of Article VII, Section 14 is
definitively wrong. In a 1968 decision, the Pennsylvania Supreme Court rejected

the exact same argument, holding that the Constitution’s “return and canvass”



language does not require absentee ballots to be physically returned to, or
canvassed in, individual election districts; it simply requires that each absentee
elector’s “votes” be included in the returns of his or her election district. In other
words, the constitutional language makes clear that an absentee elector, like an
elector voting in person at a polling place, is permitted to vote only in the electoral
contests of his or her own election district. Remarkably, the Petition fails even to
acknowledge this controlling precedent.

As set forth below, the Petition must be dismissed for both lack of standing
and failure to state a claim. Petitioners, who are twe state legislators ostensibly
planning to seek re-election in 2024, cannot ali¢ge any particularized injury caused
by canvassing absentee ballots at county boards of elections rather than individual
election districts. The lack of any such injury is particularly apparent following
Act 77’s authorization of no-¢xcuse mail-in voting, which is not governed or
constrained by Article V1I, Section 14 and allows all qualified Pennsylvanians to
vote by mail-in ballot—and requires all such ballots to be received and canvassed
by county boards. Independently, Petitioners lack standing to sue the six
respondent county boards that have filed these Preliminary Objections because no
part of Petitioners’ legislative districts lie within any of these six counties. For this
reason alone, the location where these counties canvass absentee ballots cannot

injure Petitioners.



On the merits, Petitioners’ argument is conclusively foreclosed by
Pennsylvania Supreme Court precedent. Not only does that authority bind this
Court, but its constitutional analysis and holding were clearly correct. This Court
should dismiss the Petition with prejudice.

II. LEGAL AND FACTUAL BACKGROUND

A.  The History of the Pertinent Constitutional and Statutory
Provisions

1. Absentee voting has been a feature of the Pennsylvania Constitution
for over a century and a half. In 1864, the Pennsylvania Constitution was amended
to add Article III, Section 4, which, for the first time, provided that “[w]henever
any of the qualified electors of this commoriwealth shall be in any actual military
service under a requisition from the President of the United States or by the
authority of this commonwealth, such electors may exercise the right of suffrage in
all elections by the citizens, under such regulations as are or shall be prescribed by
law, as fully as if they were present at their usual place of election.” 1864 Pa. Laws
1054.

2. The Pennsylvania Constitution of 1874 maintained substantially the
same language, while redesignating that provision as Article VIII, Section 6. The
Constitution thus continued to permit absentee voting by electors “in actual

military service.”



3. In 1937, the Pennsylvania Legislature for the first time enacted a
comprehensive Election Code. See Act No. 320, P.L. 1333 (1937). Article XIII of
that legislation, comprising Sections 1301 through 1330 of the Code, set forth
procedures for electors in actual military service to vote absentee and for elections
officials to tabulate those votes. As relevant here, the Code provided for these
ballots to be returned by postal mail “to the county board of elections of the county
in which such electors would have voted if not for the military service aforesaid.”
Election Code § 1316, Act of June 3, 1937, § 1316, 1937 Pa. Laws 1333; see also
id., §§ 1327-1330 (allowing certain “Detached Soldiers™ to mail ballots to their
respective “county board of elections,” which would then canvass those ballots).

4. The language at issue in the instant Petition first appeared in the
Pennsylvania Constitution in 1945 Article VIII, Section 18, added by amendment
that year, for the first time peirmitted absentee voting by a second category of
voters: disabled war veterans. 1949 Pa. Laws 2138; see Pa. Const. of 1874, art.
VIII, § 18. In other words, beginning in 1949, the Pennsylvania Constitution had
two provisions that permitted absentee voting: Article VIII, Section 6 (as to voters
in actual military service) and Article VIII, Section 18 (as to voters who were
disabled veterans).

5. Article VIII, Section 18, as added to the Pennsylvania Constitution in

1949, provided as follows:



The General Assembly may, by general law, provide a manner in
which, and the time and place at which, qualified war veteran voters,
who may, on the occurrence of any election, be unavoidably absent
from the State or county of their residence because of their being
bedridden or hospitalized due to illness or physical disability
contracted or suffered in connection with, or as a direct result of, their
military service, may vote and for the return and canvass of their
votes in the election district in which they respectively reside.

1949 Pa. Laws 2138 (emphasis added).!

6. This 1949 Amendment was the first time that the “return and canvass”
language at issue in the instant Petition appeared in the Pennsylvania Constitution.
However, virtually identical language had long appeared in the New Jersey

Constitution:

[T]he legislature shall have power to provide the manner in which,
and the time and place at which, [the prescribed classes of] absent
electors may vote, and for the reiurn and canvass of their votes in the
election districts in which they respectively reside.

N.J. Const. of 1844, art. I, § ! {cmphasis added). The New Jersey Supreme Court
had interpreted that language in 1919 and held that:

It does not say that the votes are to be counted by the local election
boards. What the Constitution aims at is the counting of each vote so
that it appear[s] on the return in the district where it belongs; the
method of securing this result is left to the Legislature, which, in the

'In 1953, Article VIII, Section 18 was amended slightly to remove the
requirement that the disabled veteran be both “bedridden or hospitalized” and
“unavoidably absent from the State or county of their residence because of their
being bedridden or hospitalized.” Thus, beginning in 1953, disabled veterans who
were bedridden or incapacitated within their county of residence were eligible to
vote absentee.



present case, has said that the county board shall open and count the
votes.

Miller v. Town of Montclair, 108 A. 131, 134 (N.J. Sup. Ct.), aff’d, 108 A. 926
(N.J. 1919) (per curiam). In 1949, when the Pennsylvania legislature framed
Article VIII, Section 18 of the Pennsylvania Constitution, that same language
remained in the New Jersey Constitution, and the Miller Court’s construction of
that language remained settled law.?

7. In 1951, the Pennsylvania Legislature amended the 1937 Election
Code to implement the expansion of absentee voting permitted by the addition of
Article VIII, Section 18 to the Pennsylvania Constitution. Act of March 6, 1951,
1951 Pa. Laws 3.

8. The 1951 statute, recognizing that two classes of persons were now
permitted to vote absentee, contained two respective provisions addressing
absentee voting: Article XIii (comprising Sections 1301 through 1309), which
addressed absentee voting by voters in actual military service; and Article XIII-A
(comprising Sections 1301-A through 1309-A), which addressed absentee voting

by bedridden or hospitalized veterans.

2 Materially identical language remains in the current New Jersey
constitution, see N.J. Const. Art. I, § 1, para. 3, and Miller remains good law.
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9. Significantly, both these provisions stated that absentee ballots were
to be received, stored, and counted at county boards of elections, not at individual
voting precincts. In the case of military ballots, Section 1308(a) of the amended
Election Code provided that “[t]he county boards of election, upon receipt of
official military ballots ..., shall safely keep the same until they meet to canvass
official military ballots ....” Act of March 6, 1951, sec. 11, § 1308(a), 1951 Pa.
Laws 3, 13. In the case of disabled veteran ballots, Section 1308-A of the Code
provided that “[t]he county boards of election shall canvass the vote from the
veterans’ official ballots in substantially the same manner as set forth in Section
1308 of this act for the canvassing of official military ballots.” Act of March 6,
1951, sec. 11, § 1308-A, 1951 Pa. Laws 3, 17.

10.  Accordingly, the 1951 Pennsylvania Legislature interpreted the 1949
constitutional amendment that added Article VIII, Section 18 to permit absentee
ballots to be received, stored, and canvassed at county boards of elections.

11. In 1957, the Pennsylvania Constitution was again amended to further
expand the classes of persons permitted to vote absentee. In addition to Article
VIII, Section 6 (permitting absentee voting by voters in actual military service) and
Article VIII, Section 18 (permitting absentee voting by disabled veterans), the
Pennsylvania Constitution now contained a new catch-all provision, Article VIII,

Section 19, which provided:



The legislature may, by general law, provide a manner in which, and
the time and place at which, qualified voters who may, on the
occurrence of any election, be unavoidably absent from the State or
county of their residence because of [sic] their duties, occupation or
business require them to be elsewhere or who, on the occurrence of
any election, are unable to attend at their proper polling places
because of illness or physical disability, may vote, and for the return
and canvass of their votes in the election district in which they
respectively reside.

1957 Pa. Laws 1019 (emphasis added).

12.  Asrelevant here, the constitutional language addressing “the return
and canvass of their votes in the election district in which they respectively reside”
in the new Article VIII, Section 19 was identical to the pre-existing language in
Article VIII, Section 18.

13.  Soon thereafter, in 1963, the Pennsylvania Legislature again amended
the Election Code to implement the 1957 constitutional amendment. The 1963
statute combined the former Article XIII (addressing military absentee ballots) and
the former Article XIII-A (addressing disabled veteran absentee ballots) of the
Code into a single provision, also designated Article XIII, entitled “Voting by
Qualified Absentee Electors.” Act of August 13, 1963, secs. 20-24, 26, 1963 Pa.
Laws 707, 726-46.

14.  Asrelevant here, the new Article XIII continued to require that
absentee ballots be received, stored, and tallied at county boards of elections, and

not at individual election precincts. Specifically, the statute directed that “[t]he
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county boards of election, upon receipt of official absentee ballots . . ., shall safely
keep the same in sealed or locked containers until they meet to canvass official
absentee ballots, which canvass shall begin immediately following the official
civilian canvass for the primary or November election or the second Friday
following the primary or November election, whichever date is later.” Act of
August 13, 1963, sec. 24, § 1308(a), 1963 Pa. Laws 707, 743 (emphasis and
alterations omitted).

15. In 1967, Article VIII, Section 19 was amended again, to provide as
follows:

The Legislature shall, by general law, vrovide a manner in which, and

the time and place at which, qualified electors who may, on the

occurrence of any election, be absent from the municipality of their

residence, because their duties. occupation or business require them to

be elsewhere or who, on the occurrence of any election, are unable to

attend at their proper poliing places because of illness or physical

disability or who will not attend a polling place because of the

observance of a religious holiday or who cannot vote because of

election day duties, in the case of a county employee, may vote, and

for the return and canvass of their votes in the election district in
which they respectively reside.

1967 Pa. Laws 1048 (renumbering the provision as Article VIII, Section 14)
(emphasis added).

16.  The constitutional language addressing “the return and canvass of
their votes in the election district in which they respectively reside” once again

remained unchanged.
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17.  Simultaneously, Article VIII, Section 18 of the Constitution
(permitting absentee voting by disabled veterans)—which had become surplusage
in light of the scope of Article VIII, Section 19—was repealed. 1967 Pa. Laws
1048.

18. Alsoin 1967, following the general election that year, a group of
plaintiffs initiated a lawsuit pressing exactly the same legal theory as Petitioners
assert here. The plaintiffs in the 1967 lawsuit challenged the constitutionality of
the Election Code provisions directing that absentee ballots must be received,
stored, and counted at county boards of elections. /According to the plaintiffs,
these procedures contravened the constitutional language directing “the return and
canvass of [absentee] votes in the election district in which [the absentee voters]
respectively reside.” The plaintifis there, like Petitioners here, interpreted the
constitutional language to reguire that completed absentee ballots be returned to,
stored at, and tallied at tndividual voting precincts across the Commonwealth,
rather than the county boards of elections. See In re Canvass of Absentee Ballots
of 1967 General Election, 245 A.2d 258 (Pa. 1968).

19. The Pennsylvania Supreme Court unanimously rejected this argument.
In so holding, the Supreme Court interpreted the constitutional language to require

“the counting of each vote not by the local elections district but in such a manner

12



that the computation appears on the return in the district where it belongs.”
Canvass of Absentee Ballots, 245 A.2d at 264 (emphasis in original).

20.  This conclusion was only reinforced, the Court observed, by the fact
that the Pennsylvania Election Code had—for the entirety of the nearly 20-year-
period since the constitutional language at issue was adopted in 1949—provided
for absentee ballots to be canvassed by the county boards of elections. See id. at
260-61. The Supreme Court also emphasized the practical difficulties of having
absentee ballots received, stored, counted, and potentially contested at the
numerous individual voting precincts. See id. at 263 (“As we study the objective
realities of county-wide canvassing of votes, we are led inevitably to the
conclusion that the framers of the controverted constitutional amendment never
intended that the actual counting ¢ the absentee ballots was to be performed in the
local districts as against the tinore-convenient, expeditious, business-like operation
of having them tabulated on a county-wide basis.”).

21.  The Supreme Court unanimously reaffirmed this holding in a
companion case decided the same day that raised the same constitutional argument
in a different county. See In re 223 Absentee Ballot Appeals, 245 A.2d 265 (1968).

22.  These 1968 decisions of the Supreme Court remain good law.

13



23.  The current version of the Constitution’s absentee-voting provision—
now designated as Article VII, Section 14 and last amended in 1997—provides:

(a) The Legislature shall, by general law, provide a manner in which,
and the time and place at which, qualified electors who may, on the
occurrence of any election, be absent from the municipality of their
residence, because their duties, occupation or business require them to
be elsewhere or who, on the occurrence of any election, are unable to
attend at their proper polling places because of illness or physical
disability or who will not attend a polling place because of the
observance of a religious holiday or who cannot vote because of
election day duties, in the case of a county employee, may vote, and
for the return and canvass of their votes in the electicr district in
which they respectively reside.

(b) For purposes of this section, “municipality’” means a city, borough,
incorporated town, township, or any similat general purpose unit of
government which may be created by the General Assembly.

1997 Pa. Laws 636 (emphasis added); se¢ Pa. Const. art. VII, § 14.

24.  As with previous iterations of the absentee-voting provision, the
language addressing “the retuin and canvass of their votes in the election district in
which they respectively reside” remains unchanged from the original form in
which it was adopted in 1949.

25.  The Election Code procedures relevant to this case are also materially
identical to those challenged in the 1968 decisions.

26. In 2019, pursuant to its authority to provide for alternative
“method[s]” of voting under Article VII, Section 4 of the Pennsylvania

Constitution, the Pennsylvania Legislature enacted Act 77. Act of October 31,
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2019, 2019 Pa. Laws. 552; see McLinko v. Dep’t of State, 279 A.3d 539, 576-81
(Pa. 2022).

27.  For the first time in Pennsylvania history, Act 77 provided for no-
excuse mail-in voting; that is, the Election Code has, since 2020, permitted any
qualified Pennsylvania elector to cast a ballot by mail. See Election Code Art.
XIII-D, 25 Pa. Stat. §§ 3150.11-.17.

28.  The current Election Code also contains a parallel absentee-voting
regime available to certain specified classes of electors, governed by the same
basic procedures as mail-in voting. Compare Electicn Code Art. XIII, 25 Pa. Stat.
§§ 3146.1-3146.9, with Election Code Art. Xiii-D, 25 Pa. Stat. §§ 3150.11-
3150.17 (providing the same basic procedures and deadlines for absentee/mail-in
ballot applications, the completiow and return of absentee/mail-in ballots, and the
canvassing of absentee/mail-in ballots); see also 25 Pa. Stat. § 2602(w) (defining
“qualified absentee elector”).

29.  That absentee-voting regime is now redundant, however, because
every qualified absentee elector is, ipso facto, a qualified mail-in elector entitled to
cast a mail-in ballot. See 25 Pa. Stat. § 2602(z.6) (“The words ‘qualified mail-in

elector’ shall mean [a] qualified elector.”).?

3 See also 25 Pa. Stat. § 3146.2b(c) (providing that “a challenge to an
application for an absentee ballot shall not be permitted on the grounds that the
elector used an application for an absentee ballot instead of an application for a

15



30. As with the absentee-voting procedures prescribed by the 1937, 1951,
and 1963 versions of the Election Code, the current Election Code requires both
absentee and mail-in ballots to be returned to and counted at county boards of
elections, rather than individual voting precincts. See 25 Pa. Stat. § 3146.8(a)
(“The county boards of election, upon receipt of official absentee ballots in sealed
official absentee ballot envelopes as provided under this article and mail-in ballots
as in sealed official mail-in ballot envelopes as provided under Article XIII-D,
shall safely keep the ballots in sealed or locked containers until they are to be
canvassed by the county boards of elections.”); 25 Pa. Stat. § 3146.6(a) (directing
voters to mail or deliver absentee ballots “to said county board of election”); 25 Pa.
Stat. § 3150.16 (directing voters to mail or deliver mail-in ballots “to said county
board of election”).*

B. Factual Allegaiions in the Petition

31. Pennsylvaiiia comprises sixty-seven counties, each of which has its

mail-in ballot or on the grounds that the elector used an application for a mail-in
ballot instead of an application for an absentee ballot”).

* Following the 1968 Supreme Court decisions discussed above, the Election
Code did for a time provide for the canvass of absentee ballots at individual voting
precincts, rather than at county boards of elections. This provision was amended
by Act 77 of 2019, which returned to the earlier absentee-ballot-canvassing
locations approved by the 1968 Supreme Court decisions. See Act of October 31,
2019, sec. 7, § 1308, 2019 Pa. Legis. Serv. Act 2019-77 (West) (amending 25 Pa.
Stat. § 3146.8).
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own Board of Elections. Pet. 9] 2, 16.

32.  Petitioners alleged that, pursuant to the above-described statutes, as
well as guidance, FAQs, and policies published by the Pennsylvania Department of
State, each of Pennsylvania’s sixty-seven county boards of elections requires that
absentee ballots be delivered to, stored at, and tallied by the county board of
elections of the county in which each voter respectively resides. Pet. 9 2-3, see 25
Pa. Stat. §§ 3146.6(a), 3146.8(a).

33.  Each county has numerous voting precincts. in the 2023 general
election, for example, Allegheny County had 1,324 precincts, Bucks County had
306 precincts, Chester County had 230 precincis, Delaware County had 429
precincts, Montgomery County had 426 precincts, and Philadelphia County had
1,703 precincts. Pet. 30 & Ex. A

34. These precincts open on Election Day only, and lack any permanent
storage, staffing, or faciiities before or after Election Day. See In re 223 Absentee
Ballot Appeals, 245 A.2d at 266.

35. Pursuant to the Election Code, as well as guidance, FAQs, and
policies published by the Pennsylvania Department of State, these voting precincts
do not receive, store, or count absentee ballots. Pet. 49 2-3, see 25 Pa. Stat.

§§ 3146.6, 3146.8.
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III. PRELIMINARY OBJECTIONS

A.  Preliminary Objection No. 1: The Petition Must Be Dismissed
Because Petitioners Lack Standing (Pa. R. Civ. P. 1028(a)(3), (5))

37. Respondents incorporate by reference the Preliminary Statement and
all preceding paragraphs of these Preliminary Objections.

38.  Petitioners are two current members of the Pennsylvania House of
Representatives, each of whom intends to run for reelection in 2024. Pet. 99 5-6,
9-10.

39. “In Pennsylvania, a party to litigation must establish as a threshold
matter that he or she has standing to bring an actici.” Markham v. Wolf, 136 A.3d
134, 140 (Pa. 2016).

40. To have standing, “the party to the legal action must be ‘aggrieved.””
Id. (quoting In re Hickson, 821 A.3d 1238, 1243 (Pa. 2003)). “[A] person who is
not adversely impacted by tnie matter he or she is litigating does not enjoy standing
to initiate the court’s dispute resolution machinery.” Markham, 136 A.3d at 140.

41. “To support standing, a plaintiff’s interest in the outcome of a given
suit must be ‘substantial, direct, and immediate.”” Ball v. Chapman, 289 A.3d 1,
19 (Pa. 2023) (quoting Markham, 136 A.3d at 140). “An interest is ‘substantial
when it surpasses the interest of all citizens in procuring obedience to the law’; it is
‘direct when the asserted violation shares a causal connection with the alleged

harm’; and it is ‘immediate when the causal connection with the alleged harm is
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neither remote nor speculative.”” Ball, 289 A.3d at 19 (quoting Commw., Office of
Governor v. Donahue, 98 A.3d 1223, 1229 (2014)).

42.  Petitioners lack standing to bring this lawsuit. To begin with,
Petitioners allege no theory of standing beyond a general assertion that “Petitioners
possess standing to maintain and pursue this action.” Pet. 4 13.

43. Nor does Petitioners’ status as state legislators seeking reelection
explain how they could possibly be aggrieved or adversely impacted by the current
statutorily-prescribed procedure by which absentee ballots are received, stored, and
counted at county boards of elections. Whether absentee ballots are received,
stored, and counted by county boards of elections or at individual voting
precincts—the only question presented ivy the Petition—has no bearing on how the
ballots are canvassed, which votes are eligible to be counted, or any action that an
elector needs to take to vote for a candidate of his or her choosing (absentee ballots
must be returned in specific envelopes provided by the county boards of elections
with a pre-printed return address, see 25 Pa. Stat. §§ 3146.4, 3146.6(a)). In short,
even if Petitioners’ campaigns might conceivably be concerned with whom voters

support with their absentee ballots, which voters can utilize certain methods of
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voting, or whether certain absentee ballots can be counted, the campaigns have no
practical stake in where in a given county absentee ballots are counted.’

44.  For these reasons, the case that Petitioners cite for the proposition that
they have standing, Bonner v. Chapman, 298 A.3d 153 (Pa. Commw. Ct. 2023) (en
banc), is easily distinguishable. In Bonner—which rejected claims brought by
Petitioners and other state legislators—this Court concluded that whether state
legislators seeking reelection had standing to challenge the validity of the mail-in
voting provisions of Act 77 was “a close question.” Id. at 162. Ultimately, the
Court held that because it was “not sufficiently cleai and free from doubt that
Petitioners’ lack[ed] standing,” the Court would not award the respondents
summary relief based on Petitioners’ lack of standing. /d. (Instead, the Court
awarded the respondents’ summaiy relief because Petitioners’ claims clearly failed
on the merits. See id. at 165-6Y.) But the Court’s hesitancy regarding the Bonner
petitioners’ standing turned on the allegation that those petitioners’ campaigns
“[would] have to adapt, and expend funds, to account for the continued application

of Act 77.” Id. at 163. Here, Petitioners do not—and cannot—allege any reason

> Indeed, if anything, Petitioners’ campaigns would need to expend
significantly more resources to observe the counting of absentee ballots if those
counts occurred at each of the several thousand voting precincts across the
Commonwealth. It is self-evidently less expensive and more efficient for
campaigns to observe the counting of absentee ballots at a single office of each
county board of elections.
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why their campaigns would need to adapt, or expend funds, or take any actions at
all to account for the fact that absentee ballots are counted by county boards of
elections instead of in individual election districts.

45. Petitioners’ standing argument is further weakened by the enactment
of Act 77, which permits any qualified Pennsylvania elector to cast a mail-in
ballot. See supra Paragraphs 26-27. In other words, under the current election
regime, any voter who is entitled to submit an absentee ballot under Article VII,
Section 14 of the Pennsylvania constitution is now also entitled by statute to
submit a mail-in ballot. /d. Significantly, the Pennsylvania legislature enacted Act
77’s mail-in voting provisions pursuant to its authority under Article VII, Section 4
of the Pennsylvania Constitution, unconstrained by anything in Article VII, Section
14. See McLinko, 279 A.3d at 57¢-81. This means that mail-in ballots are not
subject to Article VII, Section 14’°s directive regarding “the return and canvass of
[absentee] votes in the eiection district in which [the voters] respectively reside.”
See id.

46.  The availability of no-excuse mail-in voting further underscores the
futility of any possible theory of injury that Petitioners might assert. Under current
Pennsylvania law, any voter who may cast an absentee ballot is also eligible to cast
a mail-in ballot, and those mail-in ballots are not subject to any limitation in

Article VII, Section 14. (Indeed, Petitioners do not contend that Article VII,
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Section 14 imposes any constraint on the procedures for no-excuse mail-in voting.)
This fact further demonstrates that, even if Petitioners’ proffered interpretation of
Article VII, Section had merit (as it does not, see infra Section 111.B), Petitioners’
constitutional argument has no practical stakes whatsoever; it is, at best, purely
academic. For this reason, too, Petitioners have failed to allege any injury—and
certainly not one that is substantial, direct, and immediate.®

47.  Finally, even assuming arguendo that Petitioners could allege that the
challenged absentee-voting procedures inflict some cognizable, particularized
injury on them (as they cannot), they certainly cannot allege any causal connection
between that injury and any of the Boards of Eiections of Allegheny, Bucks,
Chester, Delaware, Montgomery, and Puiiadelphia Counties, as Petitioners’
legislative districts do not include sy portion of these counties. See Pet. q 5
(stating that Petitioner Zimmecrman’s district includes portions of Lancaster
County); id. 9§ 9 (statirg that Petitioner Rapp’s district includes portions of Warren,
Forest, and Crawford Counties). For that reason alone, the location(s) where
absentee ballots are returned and canvassed in Allegheny, Bucks, Chester,

Delaware, Montgomery, and Philadelphia Counties will have no effect whatsoever

6 To the contrary, Petitioners’ proposed reading of the Constitution would in
fact inflict significant injury on Respondents, who would face substantial
administrative and logistical burdens if they were required to apply different
procedures—and different canvassing locations—to mail-in versus absentee
ballots. As discussed above, these two types of ballots are functionally identical.
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on Petitioners’ alleged future “reelection” prospects or campaigns. See Pet. 9] 6-
12.

48.  Thus, at an absolute minimum, Petitioners lack standing to sue the
Boards of Elections of Allegheny, Bucks, Chester, Delaware, Montgomery, or
Philadelphia Counties, and these Respondents must be dismissed from the action.
A plaintiff lacks standing to sue defendants that are not causally connected to the
plaintiff’s alleged injury, even where those defendants engage in the same conduct
as other defendants that have allegedly injured the plaintitf. See Nye v. Erie Ins.
Exch., 470 A.2d 98, 100 (Pa. 1983) (dismissing varigus insurance companies as
defendants from an action where “[plaintiff’sj complaint fails to allege that he has
been aggrieved by the conduct of any ¢f the defendant insurance companies except
Erie.”); see also Soc’y Hill Civic Ass’nv. Pa. Gaming Control Bd., 928 A.2d 175,
184 (Pa. 2007) (standing reguires “a causal connection between the [alleged] harm
and the [alleged] violation of law” (quoting Pittsburgh Palisades Park, LLC v.
Commonwealth, 888 A.2d 655, 660 (Pa. 2005)). Applying this same rule under
federal standing jurisprudence, a federal court recently held that voters challenging
a state-law prohibition on the counting of undated mail-in ballots lacked standing
to sue the county boards of elections of counties in which they did not reside. Pa.
State Conf. of NAACP v. Schmidt, No. 1:22-cv-00339, 2023 WL 8091601, at *4-5

(W.D. Pa. Nov. 21, 2023); see also Fumo v. City of Phila., 972 A.2d 487, 500 n.5
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(Pa. 2009) (observing that “the Pennsylvania courts have found federal decisions
on standing helpful” in applying Pennsylvania standing doctrine). The same logic
applies here.

49.  For all these reasons, Petitioners are not aggrieved by the laws and
policies they challenge, and they accordingly lack standing.

WHEREFORE, Respondents respectfully request that this Court sustain
their Preliminary Objection and enter an order dismissing the Petition for Review
for lack of standing.

B. Preliminary Objection No. 2: Demuzrer — The Petition Must Be

Dismissed For Failure To State A Claim (Pa. R. Civ. P.
1028(a)(4))

50. Respondents incorporate by reference the Preliminary Statement and
all preceding paragraphs of these Freliminary Objections

51.  The Pennsylvania Supreme Court has already considered and rejected
the exact same legal thcory as that which Petitioners assert here. In re Canvass of
Absentee Ballots of 1967 General Election, 245 A.2d 258 (Pa. 1968). In that case,
the Pennsylvania Supreme Court was asked to construe the constitutional directive
that voters’ absentee ballots be “return[ed] and canvass[ed] . . . in the election
district in which they respectively reside.” Id. at 260. The Supreme Court held

“that what the constitution aims at is the counting of each vote not by the local
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elections district but in such a manner that the computation appears on the return in
the district where it belongs.” Id. at 264 (emphasis in original).

52.  As the Petition acknowledges, Article VII, Section 14 of the current
Pennsylvania Constitution, on which Petitioners rely, is the “current iteration” of
what was formerly Article VIII, Section 19. See Pet. 99 32-34. Article VII,
Section 14 contains the same “return and canvass” language that was construed in
In re Canvass of Absentee Ballots of 1967 General Election; that language has
been part of the Pennsylvania Constitution since 1949. Sez Pet. § 32.

53.  The Supreme Court’s decision in In re Canvass of Absentee Ballots of
1967 General Election 1s directly on point for the constitutional argument raised in
the instant Petition. It is therefore bindiiig on this Court and dispositive of this
case.

54.  Even putting this controlling precedent aside, however, the
Petitioners’ legal argumients are unpersuasive, and the relief they seek is
unwarranted.

55.  First, Petitioners misapprehend the legal standard that applies when a
court is asked to declare a statute unconstitutional. “Acts passed by the General
Assembly enjoy a strong presumption of constitutionality, and a challenging party
bears a very heavy burden of persuasion.” McLinko, 279 A.3d at 565. Courts may

“declare an Act of Assembly void, only when it violates the constitution clearly,
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palpably, plainly; and in such manner as to leave no doubt or hesitation on our
minds.” Sharpless v. Mayor of Phila., 21 Pa. 147, 164 (1853) (emphasis in
original); see also Russ v. Commonwealth, 210 Pa. 544, 555 (1905) (“To justify a
court in pronouncing an act of the Legislature unconstitutional and void, either in
whole or in part, it must be able to vouch some exception or prohibition clearly
expressed or necessarily implied. To doubt is to be resolved in favor of the
constitutionality of the act.” (quotation and citation omitted)).

56.  Here, Petitioners fall well short of showing that the challenged
statutes violate the Constitution, let alone do so “clearly, palpably, [and] plainly.”
See Sharpless, 21 Pa. at 164. There is ample rcason to “doubt” Petitioners’
position, including: (1) the unanimous r¢jection of Petitioners’ proffered
interpretation of the “return and canvass” language by the Pennsylvania Supreme
Court in 1968; (2) the same decision about materially identical language by the
New Jersey Supreme Court in 1919; and (3) the statutory history recounted
above—which shows that contemporaneous Pennsylvania legislatures
implemented the 1949 and 1957 constitutional amendments (which each contained
the “return and canvass” language at issue) by directing county election boards to

receive and canvass absentee ballots. See supra Paragraphs 4-14.
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57.  Second, the In re Canvass of Absentee Ballots of 1967 General
Election Court’s interpretation of the “return and canvass” language is consistent
with the provision’s text, history, and structure. Petitioners’ interpretation is not.

58.  Asto the text, the Article VII, Section 14 (like all prior iterations of
this provision) speaks to “the return and canvass of [absentee] votes,” not of
“ballots.” The term “vote” means “a usually formal expression or opinion or will
in response to a proposed decision.” Merriam-Webster Online Dictionary. It is
distinct from the term “ballot,” which refers to the “sheet of paper used to cast a
secret vote.” Id.

59.  Had the framers of this constituticnal provision meant to require the
physical return and counting of absentee ballots by individual voting precincts,
they would have drafted the constiution to require the “return and canvass of
ballots.” In line with the Suipreme Court’s 1968 holding, the intentional use of the
term “vote” instead of “ballot” represents a choice by the framers to require the
“counting of each vote not by the local elections district but in such a manner that
the computation appears on the return in the district where it belongs.” Absentee
Ballots of 1967 General Election, 245 A.2d at 264.

60. As to history, the statutory history recounted above demonstrates that
the sessions of the Pennsylvania Legislature that sat contemporaneously with the

adoption of the relevant constitutional provisions understood the “return and

27



canvass” language to permit absentee ballots to be counted by county election
boards, so long as the results ultimately appeared on the return of the elector’s
individual voting precinct. This is powerful evidence of the meaning of these
constitutional provisions as it was understood at the time of their enactment. See
In re Canvass of Absentee Ballots of 1967 General Election, 245 A.2d 258, 261
(Pa. 1968) (the long, unchallenged history of statutory provisions directing
canvassing of absentee ballots at county boards of elections “suggest[s] that the
lawmakers of the state are satisfied [that this procedure] conforms to the
Constitution.”); Montgomery v. Martin, 143 A. 505, 509 (Pa. 1928) (“[L]egislative
interpretations of the [Constitution] ... always command judicial consideration.”);
accord Haaland v. Brackeen, 599 U.S. 255, 290 (2023) (“These early
congressional enactments provide contemporaneous and weighty evidence of the
Constitution’s meaning.” (cicaned up)).

61. In 1949, the Pennsylvania Constitution was amended to permit the
Legislature, for the first time, to provide a means for disabled veterans to vote
absentee, “and for the return and canvass of their votes in the election district in
which they respectively reside.” Pa. Const. of 1874, Art. VIII, § 18.

62. In 1951, the Pennsylvania Legislature passed legislation to implement
the 1949 amendment. That statute provided for disabled veterans’ absentee ballots

to be returned, stored, and counted at county boards of election, not individual
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polling places. Act of March 6, 1951, sec. 11, § 1308-A, 1951 Pa. Laws 3, 17.
The Legislature obviously understood this statute to be consistent with the 1949
constitutional amendment.

63. That understanding makes good sense given the history of a materially
identical constitutional provision in New Jersey. In 1919, the New Jersey Supreme
Court had interpreted the “return and canvass” language in the New Jersey
Constitution and held that:

It does not say that the votes are to be counted by the local election

boards. What the Constitution aims at is the counting of each vote so

that it appear[s] on the return in the district where it belongs; the

method of securing this result is left to the Legislature, which, in the

present case, has said that the county beard shall open and count the
votes.

Miller, 108 A. at 134, aff’d, 107 A. 926.

64. The legislative framers of the Pennsylvania constitutional amendment
in 1949 were surely aware ot this important and well-reasoned opinion, which was
endorsed by a neighboring state’s highest court; indeed, the similarity of language
suggests the framers modeled the 1949 amendment on the New Jersey
constitutional provision.

65. Subsequent sessions of the Pennsylvania Legislature confirmed the
1951 Legislature’s understanding of the Constitution. In 1957, the Pennsylvania
Constitution was again amended to permit the Legislature to provide a means for

additional categories of voters to vote absentee, all while retaining the same
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requirement that any such legislation must also provide “for the return and canvass
of their votes in the election district in which they respectively reside.” Pa. Const.
of 1874, art. VIII, § 19.

66. And when the Legislature implemented this amendment in 1963, it
continued to direct the county boards of elections to receive, store, and count
absentee ballots. Act of August 13, 1963, sec. 24, § 1308(a), 1963 Pa. Laws 707,
743. Thus, the 1963 legislature plainly did not share Petitioners’ interpretation of
the “return and canvass” language in the 1957 amendment.

67. This statutory history persuasively refutes Petitioners’ construction.

68.  As to structure, Article VII, Secticn 14 fits within an interlocking set
of constitutional provisions carefully designed to protect and expand the franchise.
Collectively, Article VII, Sections 1, 4, and 14 enact a scheme under which (1) all
citizens meeting certain quaiifications (including age and residency requirements)
are entitled to vote; (2) certain categories of qualified electors have a constitutional
right to vote absentee; and (3) above those constitutionally-guaranteed floors, the
Pennsylvania Legislature has the authority to create additional methods of voting.
See McLinko, 279 A.3d at 573-81.

69. Article VII, Section 14 sets forth one of the aforementioned floors: It
enumerates the categories of voters constitutionally entitled to vote by absentee

ballot.
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70.  Petitioners’ interpretation of this provision is inconsistent with this
structure because it would read Article VII, Section 14 to restrict the availability of
absentee voting by imposing artificial requirements as to where absentee ballots
must be received and counted. On similar reasoning, the Supreme Court recently
rejected an interpretation of Article VII, Section 1 that would have interpolated a
restriction of voting methods. See McLinko, 279 A.3d at 573-76.

71.  Finally, practical considerations must also be accorded weight. In its
decisions in In re Canvass of Absentee Ballots of 1967 General Election, 245 A.2d
258 (Pa. 1968), and its companion case, In re 223 Absentee Ballot Appeals, 245
A.2d 265, the Pennsylvania Supreme Court recognized that it is “more convenient,
expeditious [and] business-like” to “have [absentee ballots] tabulated on a county-
wide basis.” 245 A.2d at 263. Indzcd, the Court underscored the impracticality of
having absentee ballots received and canvassed at hundreds of different voting
precincts, which are “sirictly a one-day operation” and lack space and staffing both
before and after Election Day—particularly since those absentee ballots would
ultimately need to be sent from each election district to the county board of
elections. 245 A.2d at 266; see id. at 268 (noting that, “[e]ven if the appellant’s
contentions were accepted,” the absentee ballots “would eventually have to go to

pthe County Board of Elections for the final operation of computation™).
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WHEREFORE, Respondents respectfully request that this Court sustain

their Preliminary Objection and enter an order dismissing the Petition for Review

for failure to state a claim.
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