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over that of another.”  Bush v. Gore, 531 U.S. 98, 104-05 (2000).  Plaintiff does not allege any 

“arbitrary and disparate treatment” in how votes are counted as between in-person voters and mail-

in absentee voters.  To the extent Plaintiff argues that the Mississippi Statute creates two groups of 

voters—viz., in-person voters and mail-in absentee voters—“a vote cast by a voter in the [latter] 

group counts not one bit more than the same vote cast by the [former] group—no matter what set 

of scales one might choose to employ.”  Bognet, 980 F.3d at 359.  “It is passing strange to assume 

that one of these voters would be denied ‘equal protection of the laws’ were both votes counted.”  

Id. (emphasis in original).  Here, as in Bost, “[a]ll ballots cast by Election Day are treated the same 

under the Statute’s plain text.  Untimely ballots, i.e., those not cast on or by Election Day, are not 

counted.”  Bost, 2023 WL 4817073 at *13.  There is no equal-protection violation here. 

Because there is no equal-protection violation, there can be no First Amendment violation. 

This is so because “the First Amendment provides no greater protection for voting rights than is 

otherwise found in the Fourteenth Amendment.”  Hand v. Scott, 888 F.3d 1206, 1211 (11th Cir. 

2018); see also Irby v. Virginia State Bd. of Elections, 889 F.2d 1352, 1359 (4th Cir. 1989) (“In 

voting rights cases, the protections of the First . . . Amendment[] do not in any event extend beyond 

those more directly, and perhaps only, provided by the fourteenth and fifteenth amendments.”) 

(internal quotation marks omitted).   

Plaintiff presents no argument in support of its constitutional claims predicated on an 

alleged violation of the right to vote.  For all these reasons, Plaintiff’s motion for summary 

judgment should be denied as to Count I. 

 B. As to Count II, the Mississippi Statute does not violate any right to stand for office. 
 

In Count II of its Complaint, Plaintiff asserts that the Mississippi Statute “depriv[es] 

Plaintiff of rights protected under the First and Fourteenth Amendment [sic] to the U.S. 
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Constitution.”  Dkt. #1 at 11, ¶ 66.  Specifically, Plaintiff asserts that the Mississippi Statute 

“[v]iolat[es] . . . the [r]ight to [s]tand for [o]ffice” by “forcing Plaintiff to spend money, devote 

time, and otherwise injuriously rely on unlawful provisions of state law in organizing, funding, 

and running their [sic] campaigns.”  Id. at 11-12, Count II heading and ¶ 66.  This claim likewise 

fails. 

“While the right to run for public office is protected by the First Amendment, it is not an 

absolute right.”  Phillips v. City of Dallas, 781 F.3d 772, 779 (5th Cir. 2015) (quotation marks 

omitted).  “There is no fundamental right to be a candidate.”  Hatten v. Rains, 854 F.2d 687, 693 

(5th Cir. 1988).  See also Williams v. Delany, Civil Action No. 16-93-SDD-EWD, 2016 WL 

4253972, at *5 (M.D. La. June 28, 2016) (reaffirming Hatten).  And as a matter of law, “[t]he states 

have broad power to regulate the conduct of both federal and state elections.”  Goodloe v. Madison 

County Bd. of Election Comm’rs, 610 F. Supp. 240, 242 (S.D. Miss. 1985).  Where, on its face, a 

state statute does nothing more than regulate the times, places, and/or manner of holding 

elections—as authorized by the Elections Clause, supra—the state statute “cannot be said to 

infringe on the right to stand for office.”  Bost, 2023 WL 4817073 at *13. 

In the case at bar, the challenged Mississippi Statute only regulates the timing and manner 

of casting and counting mail-in absentee ballots.  See MISS. CODE ANN. § 25-15-637(1)(a).  It does 

not speak to candidate eligibility or qualification requirements at all.  See id.  Accordingly, the 

statute cannot be read as a legal impediment to any prospective candidate’s placement on any given 

ballot.  “Spending time and money on campaigning is an inevitable feature of running for office, 

and Plaintiffs do not contend that the extra time and money they might have to spend due to the 

Statute prevents them from standing for office at all.”  Bost, 2023 WL 4817073 at *14.  Because 
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the Mississippi Statute does not impair any right to stand for office, it does not infringe on any 

associated First Amendment rights as a matter of law. 

Plaintiff presents no argument in support of its constitutional claims predicated on an 

alleged violation of the right to stand for office.  For all these reasons, Plaintiff’s motion for 

summary judgment should be denied as to Count II. 

 C. As to Count III, the Mississippi Statute does not violate federal law. 

 In Count III of their Complaint, Plaintiff asserts that the Mississippi Statute “conflicts with 

and is superseded by the Time regulations chosen by Congress under” 2 U.S.C. §§ 1, 7 and 3 

U.S.C. § 1, and thus “violates the plenary authority given to Congress” by the Elections and 

Electors Clauses of the Constitution to regulate the time for holding congressional and presidential 

elections.  See Dkt. #1 at 12, ¶¶ 75-76.  According to Plaintiff, the Mississippi Statute “requires 

counties to hold open voting and count ballots that have been cast and received after Election Day 

in violation of 2 U.S.C. §§ 1, 7 and 3 U.S.C. § 1.”  Dkt. #1 at 10, ¶ 58. 

Plaintiff’s framing of this claim is itself a mischaracterization of Mississippi law.  Nothing 

in the Mississippi Statute permits the counting of “ballots that have been cast . . . after Election 

Day” as Plaintiff alleges.  Dkt. #1 at 10, ¶ 58 (emphasis added).  To the contrary—the Legislature 

provided that to be counted, mail-in absentee ballots “must be postmarked on or before the date of 

the election.”  MISS. CODE ANN. § 23-15-637(1)(a).  That is, they must be “cast” by Election Day.  

There is no support for the notion that an absentee ballot deposited in the mail has not yet been 

“cast,” or that it is considered “cast” only when received.  It is axiomatic that a mail-in ballot is 

cast when it is mailed, not when it is received.  Tex. League of United Latin Am. Citizens v. Hughs, 

978 F.3d 136, 140 (5th Cir. 2020) (the traditional option . . . for casting a mail-in ballot [is] mailing 

it) (emphasis added).  Cf. Republican Nat’l Comm. v. Democratic Nat’l Comm., 140 S. Ct. 1205, 
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1207 (2020) (per curiam) (drawing distinction between “the date by which [mail-in] ballots may 

be cast by voters” and the date they must be “received by the municipal clerks”) (emphasis added).  

For this reason and those that follow, this claim fails on the merits. 

The Elections Clause of the U.S. Constitution provides that “[t]he Times, Places and 

Manner of holding Elections for Senators and Representatives, shall be prescribed in each State 

by the Legislature thereof; but the Congress may at any time by Law make or alter such 

Regulations . . . .”  U.S. CONST. art. I, § 4, cl. 1.  The Constitution thus defaults to the States to 

determine “the mechanics of congressional elections . . . but only so far as Congress declines to 

preempt state legislative choices.”  Foster v. Love, 522 U.S. 67, 69 (1997).  “[T]he Elections Clause 

grants Congress ‘the power to override state regulations’ by establishing uniform rules for federal 

elections, binding on the States.  [Citation omitted.]  [T]he regulations made by Congress are 

paramount to those made by the State legislature; and if they conflict therewith, the latter, so far as 

the conflict extends, ceases to be operative.”  Id. (quotation marks omitted) (emphasis added). 

 Pursuant to the Elections Clause (and its Executive Branch counterpart, the Electors 

Clause, U.S. CONST. art. II, § 1, cl. 3), Congress acted to set the date of the biennial election for 

federal offices.  Id.  See 2 U.S.C. §§ 1, 7; 3 U.S.C. § 1.  Title 2 U.S.C. § 7 provides that “[t]he 

Tuesday next after the 1st Monday in November, in every even numbered year, is established as 

the day for the election, in each of the States and Territories of the United States, of Representatives 

and Delegates to the Congress commencing on the 3d day of January next thereafter.”  2 U.S.C.  

§ 7.  This provision works in conjunction with 2 U.S.C. § 1 (setting the same rule for electing 

Senators under the Seventeenth Amendment) and 3 U.S.C. § 1 (doing the same for selecting 

Presidential electors).  See Foster, 522 U.S. at 69-70. 
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In keeping with the foregoing, “states are given, and in fact exercise a wide discretion” in 

establishing the time, place, and manner of electing their federal representatives.  See United States 

v. Classic, 313 U.S. 299, 311 (1941).  Accordingly, the Fifth Circuit has expressly recognized that 

“a state’s discretion and flexibility in establishing the time, place and manner of electing its federal 

representatives has only one limitation:  the state system cannot directly conflict with federal 

election laws on the subject.”  Voting Integrity Proj., Inc. v. Bomer, 199 F.3d 773, 775 (5th Cir. 

2000), cert. denied, 530 U.S. 1230 (2000) (emphasis added). 

The challenged Mississippi Statute does not directly conflict with the plain text of 2 U.S.C. 

§§ 1, 7 and/or 3 U.S.C. § 1.  Together, these federal statutes establish an “election day” for 

Presidential and Congressional elections.  The U.S. Supreme Court has defined “election” to mean 

the “final choice” of a federal officer “by the duly qualified electors.”  Newberry v. United States, 

256 U.S. 232, 250 (1921) (emphasis added).  “From time immemorial an election to public office 

has been in point of substance no more and no less than the expression by qualified electors of 

their choice of candidates.”  Classic, 313 U.S. at 318 (emphasis added).  In 1997, the Supreme 

Court defined “election” as “the combined actions of voters and officials meant to make a final 

selection of an officeholder.”  Foster, 522 U.S. at 71 (emphasis added).   

In amending § 23-15-637(1)(a) in 2020, the Legislature provided that “[a]bsentee ballots 

received by mail . . . must be postmarked on or before the date of the election and received by the 

registrar no more than five (5) business days after the election.”  MISS. CODE ANN. § 23-15-

637(1)(a).  Any absentee ballots received after that time are never opened “and shall not be 

counted.”  Id.  See also id. § 23-15-647.  The Mississippi Statute is facially compatible with the 

relevant federal statutes.  Only those ballots placed in the mail and postmarked by Election Day 

will be counted.  Once a voter deposits the absentee ballot in the mail, the voter has irretrievably 
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cast his/her ballot, thereby expressing his/her final choice in the selection of candidates.  “By 

counting only these ballots that are postmarked no later than Election Day, the Statute complies 

with federal law that set the date for Election Day.”  See Bost, 2023 WL 4817073 at *11 (holding 

that comparable Illinois mail-in absentee ballot statute did not violate the same federal statutes at 

issue in this case, where statute required absentee ballots postmarked by Election Day to be 

counted if received within 14 days after Election Day).  Because the Mississippi Statute does not 

“directly conflict,” Bomer, 199 F.3d at 775, with the federal election statutes—but instead operates 

harmoniously with federal law—Plaintiff’s claim predicated on these statutes fails on the merits. 

Like Mississippi, “[m]any states have post-Election Day absentee ballot receipt deadlines.”  

Bost, 2023 WL 4817073 at *11 (collecting statutes).  “Despite these ballot receipt deadline statutes 

being in place for many years in many states, Congress has never stepped in and altered the rules.”  

Id.  See also Millsaps, 259 F.3d at 544 (emphasizing “long history of absentee voting throughout 

the country” and fact that despite surely being aware of absentee voting, Congress “has taken no 

action to curb it”).   

Not only has Congress acquiesced for years in permitting state statutory schemes providing 

for post-Election Day receipt of mail-in absentee ballots, but “even federal laws governing 

elections allow ballots received after Election Day to be counted.”  Bost, 2023 WL 4817073 at *11 

(citing “longstanding efforts by Congress and the executive branch to ensure that ballots cast by 

Americans living overseas”—including military voters protected by the Uniformed Overseas 

Citizens Absentee Voting Act of 1986 (“UOCAVA”)—“are counted, so long as they are cast by 

Election Day”).  In the same vein, where Congress has “required . . . states to provide for absentee 

voting in federal elections,” Voting Integrity Proj., Inc. v. Keisling, 259 F.3d 1169, 1175 (9th Cir. 

2001), it has nevertheless expressly provided that “[n]othing in [the governing federal statute] shall 
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prevent any State or political subdivision from adopting less restrictive voting practices than those 

that are prescribed” in federal law where absentee voting is concerned.  See 52 U.S.C. § 10502(g) 

(emphasis added).  These features of federal law “strongly suggest that statutes like the one at issue 

here are compatible with the Elections Clause.”  Bost, 2023 WL 4817073 at *11. 

Finally, the legislative history of federal statutes establishing a federal “Election Day” 

supports the notion that the Mississippi Statute does not directly conflict with federal law.  “This 

history indicates that Congress wanted a uniform election day to prevent earlier elections in some 

states unduly influencing the later voters, to prevent fraudulent voting in multiple state elections, 

and to remove the burden of voting in more than one federal election in a given year.”  Love v. 

Foster, 90 F.3d 1026, 1029 (5th Cir. 1996).  Allowing mail-in absentee ballots that are postmarked 

by Election Day to be counted if received within five business days thereafter “do[es] not stand as 

an obstacle to substantial achievement of these goals.”  Millsaps, 259 F.3d at 549. 

For all these reasons, the Mississippi Statute does not directly conflict with federal election 

statutes.  Plaintiff’s arguments to the contrary do not establish a direct conflict between the 

Mississippi Statute and any controlling interpretation of federal election statutes.  First, Plaintiff 

argues that federal law preempts the Mississippi Statute because, according to Plaintiff, the 

“‘consummation’ of the process of selecting an official” in a federal election must occur on 

Election Day.  See Dkt. #56 at 13.  Plaintiff posits that “[t]his ‘consummation’ or the ‘final act of 

selection’ does not occur until ballots are received by state election officials.”  Id. (emphasis in 

original).  Plaintiff cites no controlling authority that expressly prohibits the post-Election Day 

receipt and counting of mail-in absentee ballots that were postmarked by Election Day.  Rather, 

Plaintiff’s argument is crafted entirely from an unsupported inference that Plaintiff attempts to 

draw from the U.S. Supreme Court’s opinion in Foster v. Love, 522 U.S. 67 (1997). 
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In Foster, the Supreme Court held that Louisiana’s “open primary” system violated federal 

election statutes because it permitted the conclusion of a congressional election “as a matter of law 

before the federal election day . . . with no act in law or in fact to take place on the date chosen by 

Congress.”  Foster, 522 U.S. at 72 (emphasis added).  The Court defined “election” as “the 

combined actions of voters and officials meant to make a final selection of an officeholder.”  Id. at 

71 (emphasis added).  As noted supra, the Court declined to “par[e] the term ‘election’ . . . down 

to the definitional bone” and expressly left “room for argument about just what may constitute the 

final act of selection within the meaning of the law.”  Id. at 72.  See also Bomer, 199 F.3d at 776 

(recognizing Supreme Court’s refusal to give a hyper-technical meaning to “election”). 

The Foster Court took great care to limit its holding to the facts of that case, which—unlike 

this case—did not involve post-Election Day counting of mail-in absentee ballots postmarked on 

or before Election Day.  “To underscore the ground left uncovered by its holding,” Millsaps v. 

Thompson, 259 F.3d 535, 544 (6th Cir. 2001), the Supreme Court said in Foster:  “This case thus 

does not present the question whether a State must always employ the conventional mechanics of 

an election.  We hold today only that if an election does take place, it may not be consummated 

prior to federal election day.”  Foster, 522 U.S. at 72 n.4 (emphasis added).  “Foster’s narrow 

holding suggests that, so long as a State does not conclude an election prior to federal election day, 

the State’s law will not ‘actually conflict’ with federal law.”  Millsaps, 259 F.3d at 546 (emphasis 

added).  See also Bomer, 199 F.3d at 775 (“In striking down Louisiana’s open primary statute, the 

Supreme Court held only that elections must not be ‘consummated’ before federal election day.”) 

(emphasis added) (quoting Foster, 522 U.S. at 72 n.4). 

Foster’s narrow holding does not establish a direct conflict between the Mississippi Statute 

and federal law.  Mississippi law does not permit the conclusion of a federal election prior to 
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Election Day.  Nor does the Mississippi Statute implicate the paramount federal concerns 

articulated in Foster.  Most importantly, “it does not foster either of the primary evils identified by 

Congress as reasons for passing the federal statutes:   ‘distortion of the voting process threatened 

when the results of an early federal election in one State can influence later voting in other States, 

and . . . the burden on citizens forced to turn out on two different election days to make final 

selections of federal officers in presidential election years.’”  Bomer, 199 F.3d at 777 (quoting 

Foster, 522 U.S. at 73).  While Plaintiff mentions several additional cases in the course of its 

discussion, it has cited no controlling authority holding that the post-Election Day counting of 

mail-in absentee ballots received by Election Day directly conflicts with federal election statutes. 

Second, Plaintiff argues that the “ordinary public meaning” of “election”—circa 1845 

when “Election Day” was first established—is “[t]he day of a public choice of officers.”  Dkt. #56 

at 19 (emphasis and internal quotation marks omitted).  From that definition, Plaintiff extrapolates 

that there is “little doubt that the original public meaning of election meant the final act of selection, 

and that that act was the receipt of ballots.”  Id.  Plaintiff argues that “election day” necessarily 

meant “receipt day” “because it remained physically impossible for votes to be received after 

Election Day for most of the 19th Century.”  Id. at 15 (capitals omitted).  But it can just as easily 

be argued that since—as a practical matter—there could be no temporal difference between the 

“casting” and “receiving” of votes in the mid-19th Century, there was then no reason to 

differentiate between those activities, and it was instead the casting of votes by Election Day that 

alone constituted the consummate act of “election” as that term was understood in 1845.  

Regardless, Plaintiff cites no controlling authority mandating its definitional view of “election” as 

preclusive of the ballot-receipt deadline provided for in the Mississippi Statute. 
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Finally, Plaintiff argues that post-Election Day receipt of mail-in absentee ballots is 

inconsistent with “historical practices under the common law and during Colonial, early Republic, 

Civil War, and Reconstruction eras.”  See id. at 8.  But the law—including state election law—“is 

not static.”  Clark, 468 F. Supp. 3d at 748.  Plaintiff has cited no authority precluding states from 

enacting election laws that keep pace with changing times and societal concerns.  Indeed, the 

Supreme Court itself has not reached the issue of “whether a State must always employ the 

conventional mechanics of an election.”  Foster, 522 U.S. at 72 n.4.  In the absence of controlling 

authority prohibiting post-Election Day receipt of mail-in absentee ballots postmarked by Election 

Day, Plaintiff’s historical arguments are unavailing. 

For all these reasons, Plaintiff’s claim that the Mississippi Statute violates federal election 

law must fail, and the Court should deny Plaintiffs’ motion for summary judgment as to Count III. 

III. PLAINTIFF IS NOT ENTITLED TO INJUNCTIVE RELIEF. 

  In addition to seeking summary judgment on its claims for declaratory relief, Plaintiff—by 

way of the instant motion—seeks “temporary and permanent [injunctive] relief.”  See Dkt. #55 at 

1.  A party seeking a permanent injunction must establish all of the following:  (1) success on the 

merits; (2) that a failure to grant the injunction will result in irreparable injury; (3) that said injury 

outweighs any damage that the injunction will cause the opposing party; and (4) that the injunction 

will not disserve the public interest.  Stevens v. St. Tammany Parish Gov’t, 17 F.4th 563, 576 (5th 

Cir. 2021).  For the reasons set forth in detail supra, Plaintiff’s claims fail on the merits.  And 

Plaintiff has not even attempted to make any showing of the other three requisite factors for 

injunctive relief.  For either and both of these independent reasons, any request for injunctive relief 

should be denied. 
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CONCLUSION 

 Plaintiff’s Complaint should be dismissed for lack of subject-matter jurisdiction predicated 

on lack of Article III standing.  Alternatively, Plaintiff’s claims fail on the merits, and the Court 

should enter summary judgment for Defendant, thereby disposing of this case in its entirety with 

prejudice.  Either way, Plaintiff’s instant motion for summary judgment should be denied. 

THIS the 9th day of April, 2024. 

      Respectfully submitted, 

MICHAEL WATSON, IN HIS OFFICIAL 
CAPACITY AS SECRETARY OF STATE OF 
MISSISSIPPI, DEFENDANT 
 
By: LYNN FITCH, ATTORNEY GENERAL  

STATE OF MISSISSIPPI 
 

By: s/Wilson D. Minor 
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       Special Assistant Attorney General 
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Jackson, Mississippi  39205-0220 
Tel.:  (601) 359-4184 
Fax:  (601) 359-2003 
rex.shannon@ago.ms.gov 
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CERTIFICATE OF SERVICE 
 
 I, Wilson D. Minor, Special Assistant Attorney General and one of the attorneys for the 
above-named State Defendant, do hereby certify that I have this date caused to be filed with the 
Clerk of the Court a true and correct copy of the above and foregoing via the Court’s ECF filing 
system, which sent notification of such filing to all counsel of record. 
 
 THIS the 9th day of April, 2024. 
 
        s/Wilson D. Minor 
        WILSON D. MINOR 
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