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INTRODUCTION

Plaintiff, a member of the Mohave County Board of Supervisors,
brought this action seeking a judgment declaring that Arizona law allows
election officials to count ballots by hand, rather than through electronic
tabulation equipment, notwithstanding the various statutes on point. See,
e.g., A.RS. §§ 16-621(C), -622(A). That is a classic request for an advisory
opinion—made worse by Plaintiff bringing this case in his individual
capacity —and the lower courts rightly dismissed the case. Plaintiff offers no
good reason to overturn the longstanding precedent supporting the court of
appeals’ decision and cites no case iinding standing under analogous
circumstances. This Court should deny review.

ISSUES PRESENTED FOR REVIEW

1. Does Plaintiff, in his individual capacity, lack standing to bring a
claim that belongs to the Mohave County Board of Supervisors, if
anyone?

2. Does Plaintiff request an improper advisory opinion by seeking
declaratory relief based on a threat of prosecution without

challenging the validity of any statute?
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3. Has Plaintiff failed to establish that he faces an imminent threat of

prosecution?

BACKGROUND*

L. The Mohave County Board of Supervisors considered and rejected a
proposal to hand count all 2024 election ballots.

In response to unfounded claims about the integrity of Arizona’s
voting equipment, the Mohave County Board of Supervisors directed the
Mohave County Elections Department to determine the feasibility of
tabulating all 2024 election ballots by hand.!

The Elections Department conducted an analysis, which concluded
that hand-counting all 2024 ballots would require the Department to “hire
hundreds of people,” all of whom would need to work seven days per week,
8 hours per day, for three weeks following Election Day. D_APP(028-041.
The analysis also estimated that a full hand count would cost the County

$1,108,486 —more than the entire annual budget of the Elections

* APP __ citations refer to Plaintiff/Appellant’s appendix.
Defendants/ Appellees” appendix includes selected record items cited by
page numbers (D_APP001) and function as clickable links.

1 Mohave County Board of Supervisors” Regular Meeting, June 5, 2023,
available at https:/ /www2.mohave.gov/VideoMeetingViewer2.aspx?grou
p=1&agenda=370&template=1&calendar=1410 (starting at 3:38:10).
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Department. D_APP035, 038-041. The Elections Director presented this
information to the Board at an August 1, 2023 meeting, and urged the Board
to conclude that hand counting “just isn’t going to work.”2

Deputy County Attorney Ryan Esplin also spoke publicly at the
meeting and expressed “serious concerns” about the legality of a hand
count.3 Mr. Esplin stated that the Board was required by law to follow the
Elections Procedures Manual (EPM), which he worried did not allow for a
full hand count, and he noted that failing to comply with the EPM “is a
criminal offense.”4

At the close of public comment on this issue, the Board voted against
hand counting the 2024 election ballots. APP 14 §9 10-11.
II. The Board considered and rejected the same proposal a second time.

Several weeks !ater, Mohave County Supervisor Travis Lingenfelter
placed the hand count issue on the November 20, 2023, Board Agenda for a

second vote. APP 16 4 17. On November 19, 2023, Attorney General Mayes

2 Mohave County Board of Supervisors” Special Meeting, August 1,
2023, available at https:/ /www2.mohave.gov/VideoMeetingViewer2.aspx
?eroup=1&agenda=401&template=6&calendar=1431 (30:24).

31d. (39:55-40:10).
4 Id. (45:05-45:45).
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sent a letter to the Board echoing Deputy County Attorney Esplin’s advice.
APP 26-28.

The letter informed the Board that a full hand count was illegal under
Arizona law. Id. Consistent with the advice the Board received from its
lawyer, the Attorney General advised that “an illegally expanded hand
count may result in various felony and misdemeanor criminal penalties.”
APP 28. The only specific legal action communicated in the letter was that
the Attorney General would “promptly sue and obtain a court order” if the
Board directed the Elections Department to act illegally. APP 28.

At the November 20, 2023 meeting, Deputy County Attorney Esplin
again advised the Board that ihere was no legal or statutory authority
authorizing the County to conduct a full hand count.> He also stated that if
the Board were to authorize a hand count, he would recommend that the

Mohave County Attorney’s Office not represent the Board in any subsequent

5> Mohave County Board of Supervisors” Regular Meeting, November
20, 2023, available at https:/ /www2.mohave.gov/VideoMeetingViewer2.a
spx?group=1&agenda=398&template=1&calendar=1423 (4:10:45-4:16:02).

10
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litigation given his legal advice to the Board.® At the close of public
comment, the Board again voted against authorizing a full hand count.

III. Plaintiff sued and his suit was dismissed.

Shortly after the Board’s second vote, Plaintiff, in his individual
capacity, sued the Attorney General seeking a declaratory judgment that
(1) under Title 16, County Boards of Supervisors have legal authority to
hand count election ballots rather than using vote tabulating equipment, and
(2) Plaintiff would be protected by legislative immunity in any future
prosecution related to his vote to hand count ballots. APP 20, 21, 22 99 39-
42, 45, 52. The superior court dismissed the First Amended Complaint,
holding that “Plaintiff has no present rights or interests under any of the
statutes for which he seeks a declaration [n]or has he alleged an actual
controversy between the parties which is ripe for review.” APP 129. The
court of appeals affirmed. APP 4.

REASONS TO DENY REVIEW

The court of appeals” decision was correct, and this case presents no

conflict or question of law warranting this Court’s review.

6 Id. (4:16:23-4:18:08).

11
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I.  Plaintiff has no personal rights or interests in the Board’s election
administration authority.

The Declaratory Judgments Act (DJA) permits “[a]ny person ... whose
rights, status or other legal relations are affected by a statute” to “have
determined any question of construction or validity arising under the ...
statute ... and obtain a declaration of rights, status or other legal relations.”
ARS. §12-1832. “Although a declaratory judgment action is remedial and
should be liberally construed and administered, a plaintiff must have an
actual or real interest in the matter for determination.” Ariz. Sch. Bds. Ass'n,
Inc. v. State, 252 Ariz. 219, 224 § 16 (2022) {cleaned up).

Plaintiff sued in his individua! capacity. His primary assertion is that
AR.S. §16-451 “gives the Boara of Supervisors the right and power to decide
not only how to fund elcctronic tabulating machines but also whether to do
so in the first instance.” APP 14-15 9§ 15. This is fundamentally a claim about
the Board’s power, not any individual or private right belonging to Plaintiff.

Plaintiff doesn’t seriously contend otherwise. He asserts, without
further elaboration, that he has an injury “as [a] legislator” because “only
one more vote was needed” to pass the hand-count measure. Pet. at 13. But

Plaintiff did not bring this suit in his official capacity as a “legislator.” And

12
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even if he had, it is well established that individual legislators cannot “assert
standing to litigate claims of injury to the legislature as a whole.” Bennett v.
Napolitano, 206 Ariz. 520, 527 9 29 (2003).

Perhaps because established law is so clear on this point, Plaintiff
acknowledges that his theory of standing must be rooted in an alleged threat
of prosecution. Pet. at 12-13. Plaintiff doesn’t actually contest the court of
appeals’ finding that he lacks standing to seek “z judicial declaration
regarding the reach of the Board’s power,” and even if he did, this issue does
not justify this Court’s review. APP 8.

II.  Plaintiff’s failure to challenge any statute’s validity is fatal to his
claim.

Plaintiff claims that “staniding exists for persons seeking to construe,
without invalidating, ctiminal laws under which they face a threat of
prosecution.” Pet. at 2. It does not. Arizona case law is clear —and federal
courts agree—that a request to construe a criminal statute’s application to
hypothetical future conduct, without challenging its validity, is a request for
an improper advisory opinion. That is what Plaintiff seeks here. He asks

the Court to interpret Title 16 so the Board can “embark on a particular

13
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course” in the future, Polaris Int’l. Metals Corp. v. Ariz. Corp. Comm’n, 133
Ariz. 500, 506 (1982), but doesn’t challenge any part of Title 16’s validity.

The court of appeals correctly applied this Court’s precedent when it
found that because Plaintiff has not challenged the validity of any statute,
his claim of imminent prosecution “raises no ‘constitutional underpinnings,’
and declaratory relief in this context would constitute an improper advisory
opinion.” APP 9 (quoting Polaris Int’l. Metals Corp., 133 Ariz. at 505-06).
Contrary to Plaintiff’s assertions, there is nothing for this Court to “clarify”
on the issue. Pet. at 2.

Polaris, which is directly on point, involved a company that was
investigated for selling unregistered securities through unregistered
salespeople. Polaris Int’l Metals Corp., 133 Ariz. at 502-03. During the
investigation, the Legislature amended a portion of Arizona’s securities law,
which exempted private offerings of securities from the relevant registration
requirements. Id. at 502.

Polaris filed a declaratory judgment action seeking, in part, a
declaration that its sales fell within the statutory exemption, and thus the
company (and its president) could not be criminally prosecuted. Id. at 505.

To support its claim, Polaris cited Planned Parenthood Center of Tucson, Inc. v.

14
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Marks, 17 Ariz. App. 308, 313 (1972), which held that violating a criminal
statute was not “a prerequisite to testing its validity.” This Court
distinguished Planned Parenthood, however, emphasizing that, in that case,
“[t]he plaintiffs ... sought to determine the constitutionality of several
criminal statutes proscribing abortions.” Polaris Int’l Metals Corp., 133 Ariz.
at 505. Indeed, “[t]he only question raised by plaintiffs was whether the state
could constitutionally prohibit the conduct in question.” Id. Thus, the Court
held that where a criminal statute’s validity was in question, the DJA “could
be used to settle in a civil context an actual controversy over essentially a
question of constitutional law.” Id. Bit where the validity of a statute was
not in question, the requested reiief became an improper advisory opinion
“seeking to determine the iegality of [ ] conduct.” Id. at 506.

Plaintiff’s arguments are indistinguishable from Polaris’s. Like
Polaris, Plaintiff alleges that he faces an imminent threat of prosecution and
seeks a declaration about the legality of future Board action, but does not
challenge any statute’s validity. The DJA has never been—and cannot be —
used in this way.

Plaintiff tries to distinguish Polaris by arguing that Polaris was not

seeking a declaration about a statute’s “construction,” but rather “whether

15
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the specific securities sales they had engaged in were covered by new
statutory exemptions.” Pet. at 9-10. Regardless of whether the word
“construction” was used, the Polaris plaintiffs were plainly asking the Court
to construe the statute in question without challenging its validity. See
Construction, Black’s Law Dictionary (12th ed. 2024) (“The act or process of
interpreting or explaining the meaning of a writing (usu. a constitution,
statute, or other legal instrument) ... .”). Plaintiff confixms he is seeking the
same relief: he admits that the Court’s answer “as to whether a hand count
is permitted in general” will “directly atfect whether Plaintiff can be
prosecuted [under Title 16].” Pet. at 10. In other words, he seeks a judicial
determination that his contempiated future conduct will not violate the law.
His attempts to distinguish the relief he seeks from that sought in Polaris are
unavailing.

Other Arizona cases, including those cited by Plaintiff, likewise doom
his claim.

In Brush & Nib Studio, LC v. City of Phoenix, 247 Ariz. 269 (2019), the
plaintiffs alleged that a municipal ordinance violated their free exercise and
free speech rights under the Arizona Constitution, and that they faced a

threat of prosecution for violating the ordinance by refusing to create a same-

16
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sex wedding invitation. Id. at 278, 280 §9 22, 39. Because the claim was
underpinned by a constitutional challenge to the ordinance (and because
there was a real threat of prosecution), the plaintiffs” action was justiciable.
Id. at 281 q 41. Similarly, the plaintiffs in Planned Parenthood alleged that the
abortion statutes at issue “deprive each [ ] of the plaintiffs of the rights
guaranteed to them by the” federal and state constitutions, and thus
declaratory judgment was appropriate to “test the validity of a criminal
statute.” Planned Parenthood Ctr. of Tucson, Inc., 17 Ariz. App. at 311, 312.
Contrary to Plaintiff’s claims that “no Arizona decision squarely addresses
the issue” (Pet. at 7), it has been settied for over 40 years that when “[t]he
validity of [a statute] is not chalienged ... appellants seek advice on what is
essentially a factual question” and the DJA “cannot be used to make the
courts a fountain of advice for the future conduct of our citizens.” Polaris
Int’l Metals Corp., 133 Ariz. at 505-06.

Federal case law similarly requires a plaintiff seeking declaratory relief
under a theory of imminent prosecution to challenge the statute in question’s
validity. As he did below, Plaintiff cites Babbitt v. United Farm Workers
National Union, 442 U.S. 289 (1979), to support his claim that this case has “a

constitutional underpinning.” Pet. at 10. But Babbitt is clear—the

17
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“constitutional interest” required is “fear of criminal prosecution under an
allegedly unconstitutional statute.” 442 U.S. at 302. Moreover, Babbitt
rejected a challenge to one provision of the statute at issue because the
plaintiffs “never contested [its] constitutionality,” making any ruling on that
provision “wholly advisory.” Id. at 305.

Finally, Plaintiff argues that the Court’s holding in Polaris “flies in the
face of” the plain language of the DJA. Pet. at 8. He claims he is not required
to challenge any statute’s validity because the DA states that an interested
person may have a question of “constructicn or validity” determined. Pet.
at 8-9 (emphasis added). In essence. hie argues that because the DJA’s text
does not require an individual to challenge a statute’s validity, the Court
cannot require it either, even if necessary to create a justiciable controversy.

Plaintiff’s argument misconstrues the DJA. The statute authorizes
declaratory relief for questions of “construction or validity,” but not every
question of statutory construction is justiciable. As Polaris made clear, a
request to construe a criminal statute’s application to past or future conduct,
without challenging the statute’s validity, presents precisely the kind of

abstract question the DJA does not authorize. 133 Ariz. at 506. The DJA

18
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must be read in harmony with the foundational principle that courts decide
only actual cases and controversies.

Indeed, Plaintift’s novel theory would require overruling nearly 100
years of Arizona precedent. The text of A.R.S. § 12-1832—the statutory
provision Plaintiff relies on—has remained unchanged since it was enacted
in 1927. 1927 Ariz. Sess. Laws, ch. 10, § 2 (1st Reg. Sess.). Since then, this
Court has recognized that the DJA does not allow a party “to obtain a
judgment which is merely advisory or which merely answers a moot or
abstract question.” Kleck v. Wayland, 53 Ariz. 432,437 (1939); see also Crawford
v. Favour, 34 Ariz. 13, 18, 22 (1928) (dismissing DJA suit that is “not in any
sense a real suit or controversy between two parties” but “is in effect a
request that this court advise” the Legislature); Moore v. Bolin, 70 Ariz. 354,
356 (1950) (“No proceeding lies under the declaratory judgments act[ | to
obtain a judgment which is merely advisory or which merely answers a
moot or abstract question.”) (citation omitted).

ITII. Plaintiff cannot demonstrate a threat of imminent prosecution.

The Court should deny review based on Plaintiff’s failure to challenge
any statute’s validity. Nevertheless, Plaintiff has also failed to establish that

he faces a genuine threat of imminent prosecution.

19
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The DJA requires parties to have a “real interest in the questions to be
resolved” based on “an existing state of facts, not those which may or may
not arise in the future.” Am. Fed'n of State, Cnty. & Mun. Emps., AFL-CIO,
Council 97 v. Lewis, 165 Ariz. 149, 152 (App. 1990) (citations omitted).
Attempting to establish a justiciable controversy, Plaintiff alleges he faces a
“real threat of prosecution.” Pet. at 10. However, his claimed injury is “too
‘imaginary” or speculative’ to be ripe.” Brush & Nib Studio, LC, 247 Ariz. at
280 939 (quoting Thomas v. Anchorage Equal Rts. Comm’n, 220 F.3d 1134, 1139
(9th Cir. 2000)).

In Thomas, the Ninth Circuit found that plaintiffs had not adequately
demonstrated a genuine threat of imminent prosecution after considering;:
(1) whether plaintiffs had articulated a concrete plan to violate the law;
(2) whether the authorities communicated a specific warning or threat to
initiate proceedings; and (3) the history of past prosecution under the
challenged statute. 220 F.3d at 1139. Plaintiff has likewise failed to meet all
three prongs.

A. Plaintiff’s conduct is entirely speculative.

Plaintiff’s claims are premised on facts which may or may not arise in

the future, including that: (1) the hand-count issue will come before the

20
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Board for a third vote; (2) if another vote is taken, the outcome will be
different than the last two Board votes; and (3) as a result, the Attorney
General will criminally prosecute Plaintiff. The Board has never voted in
favor of authorizing a full hand count and, given the financial, practical, and
legal obstacles to doing so, it likely never will.

Plaintiff asserts that his claims are ripe because he could be prosecuted
for his past, unsuccessful votes. Pet. at 12. But the Attorney General has
never contemplated criminally prosecuting Plaintiff (or anyone else) for
past, unsuccessful votes. As the Attorney General made clear in her letter,
only an act by the Board directing “the Elections Department to act illegally”
would prompt the Attornev General to “consider whether criminal
prosecution is warranted ior conducting an illegal hand count.” APP 28.
Even Plaintiff’s Complaint only contemplates the potential for prosecution
“if a future vote results in an overall ‘yes’ vote with respect to hand-
counting.” APP 19, 22 49 37, 50.

The court of appeals correctly found that Plaintiff’s “claim does not
relate to an existing state of facts, but to a speculative vote the board may or
may not take, which is insufficient to establish ‘an actual controversy ripe

7

for adjudication.”” APP 8 (quoting Bd. of Supervisors of Maricopa Cnty. v.

21
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Woodall, 120 Ariz. 379, 380 (1978)). Because Plaintiff’s alleged future conduct
depends on a series of speculative contingencies, he plainly has not
articulated a “concrete plan to violate the law.” Thomas, 220 F.3d at 1139
(cleaned up).

B.  There has been no specific threat of prosecution.

Citing Babbitt, Plaintiff incorrectly claims “all that is needed to show a
‘credible threat of prosecution’, is that prosecution is ‘remotely possible.””
Pet. at 11 (citation omitted). But the full quote from Babbitt simply
acknowledges that “[w]hen plaintiffs ‘do not claim that they have ever been
threatened with prosecution, that a prosecution is likely, or even that a
prosecution is remotely possible;” they do not allege a dispute susceptible to
resolution by a federal court.” Babbitt, 442 U.S. at 298-99 (citation omitted).
In reality, “neither the mere existence of a proscriptive statute nor a
generalized threat of prosecution” suffices, “[r]ather, there must be a
‘genuine threat of imminent prosecution.”” Thomas, 220 F.3d at 1139 (citation
omitted). This is a high bar.

In Polaris, for example, the Tucson Police Department and Pima

County Attorney’s Office investigated the company and its president for

years, executed a search warrant and seized all of its business records,

22
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“dragged” shareholders away from their jobs for investigative interviews,
and filed a criminal complaint against the company two years prior, which
was later dismissed without prejudice. Polaris Int’l Metals Corp., 133 Ariz. at
503. The Court found that although Polaris had “been investigated” it had
“not been threatened with certain prosecution.” Id. at 505.

Here, the Attorney General’s letter stated that if the Board were to
violate the law, such action “may result” in criminal penalties, and the
Attorney General’s Office would “consider whether criminal prosecution is
warranted.” APP 28. As the court of appeals correctly found, this “does not
constitute “a specific threat of prosecuiton.”” APP 8. Rather, the letter echoed
advice the Board received from the Mohave County Attorney’s Office that
failing to comply with the EPM “is a criminal offense.” See A.R.S. § 16-452(C).

C. There is ito history of past prosecution.

Plaintiff is correct that the Attorney General’s Office indicted two
members of the Cochise County Board of Supervisors for Conspiracy and
Interference with an Election Officer for delaying transmission of the 2022
canvass of votes to the Secretary of State’s Office. Pet. at 11. However, that

case was the result of actual illegal Board action (not just an individual vote),

23
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and other than constituting a violation of Title 16, bears little resemblance to
the hypothetical facts here.

Because Plaintiff has not established a genuine threat of imminent
prosecution, his claims are not ripe and he does not have standing. See Brush
& Nib Studio, LC, 247 Ariz. at 280 § 35 (recognizing that “in many cases,
ripeness coincides squarely with standing’s injury in fact prong”) (quoting
Thomas, 220 F.3d at 1138).

CONCLUSION

This Court should deny review.

RESPECTFULLY SUBMITTED this 5th day of February, 2026.

KRISTIN K. MAYES, ARIZONA
ATTORNEY GENERAL

By /s/ Emma H. Mark
Alexander W. Samuels (No. 028926)
Emma H. Mark (No. 032249)
OFFICE OF THE ARIZONA
ATTORNEY GENERAL
Alexander.Samuels@azag.gov
Emma.Mark@azag.gov
ACL@azag.gov

Attorneys for Defendant/Appellee
Arizona Attorney General Kristin K.
Mayes
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Lalitha D. Madduri (No. 039970)
ELIAS LAW GROUP LLP
Imadduri@elias.law

D. Andrew Gaona (No. 028414)
Austin C. Yost (No. 034602)
COPPERSMITH BROCKELMAN
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agaona@cblawyers.com
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Index of Appendix

Record # Description Page Nos.
Exhibit B to Defendant Arizona Attorney

22 General’s Motion to Dismiss First D_APP028-

Amended Compliant (filed February 23, D_APP041
2024)

*

The appendix page number matches the electronic PDF page
number. This Appendix complies with the bookmarking requirements of
ARCAP 13.1(d)(3).
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X
FROM: Allen Tempert CONSENT O
CONTACT/EXT: x4096 RESOLUTION O
DATE: July 20, 2023 OTHER O
BOS MEETING DATE: August 1, 2023 INFORMATION ONLY [

SUMMARIZE THE ISSUE & DESIRED ACTION CLEARLY/ATTACH BACKUP MATERIAL.:
On June 5, 2023, the Board of Supervisors directed staff to review and develop a plan for tabulating
the 2024 elections by hand.  Between June 22, 2023, and June 26, 2023, the Mohave County

Elections Department carried out a study to test the feasibility and best practices of carrying out a full-
hand tabulation of the 2024 elections.

The Mohave County Elections Department has developed a plan for tabulating the 2024 elections by
hand, which plan is attached.

RECOMMENDED MOTION:

Discussion and possible action RE: Review the proposed plan for hand tabulating the ballots for the
2024 elections, and adopt, modify, or reject the proposed plan.

ATTACHMENT(S):

Ballot Hand Tally Executive Summary
Ballot Hand Tally Analysis

P Reviewed and Approved By: 83-'
County Attormey m" Human Resouices |:| Finance @ County Manager [:]

Board Action Taken:

Approved as Requested [:] No Action Taken%' Disapproved [:]

Continued to

Approved with the following changes:
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