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WARREN PETERSEN, in his official 
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State Senate; and STEVE 
MONTENEGRO, in his official capacity 
as the Speaker of the Arizona House of 
Representatives 
 
                             Plaintiffs, 
 
v. 
 
ADRIAN FONTES, in his official capacity 
as Arizona Secretary of State,  
 
                             Defendant. 
 

No.  CV2024-001942 
 
 
MOTION FOR STAY  
PENDING APPEAL 
 
 
(Assigned to Hon. Scott Blaney)  

Defendant Secretary of State Adrian Fontes respectfully requests that the Court stay 

a portion of the judgment in this case pending appeal.  In particular, the Secretary seeks a 

stay of the portion of the judgment permanently enjoining compliance with Chapter 1, 

§ 9(C)(1) of the 2023 Arizona Elections Procedures Manual (the “EPM”).  As explained 
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below, Defendant is likely to succeed on appeal, and Defendant, along with Arizona county 

recorders and voters, will be irreparably harmed absent a stay.  

INTRODUCTION  

Defendants ask the Court to stay only one portion of the judgment here—that part 

declaring void and enjoining enforcement of EPM Chapter 1, § 9(C)(1)—which sets forth 

procedures for county recorders to follow when implementing A.R.S. § 16-165(A)(9)(b) 

that comply with the National Voter Registration Act (“NVRA”).  Specifically, Chapter 1, 

§ 9(C)(1) provides that if a voter informs a jury commissioner that the voter is not a resident 

of the county and then does not respond to a notice from the county recorder, the recorder 

should move the voter to the inactive voter list pursuant to the process required by 52 

U.S.C. § 20507(d)(1)(B)(i)-(ii).  See EPM, at 41-42.  The requested stay would preserve 

the status quo and continue the practice that has been in place since the effective date of 

A.R.S. § 16-165(A)(9)(b).  A practice that comports with the NVRA and protects against 

ineligible voters casting a ballot, because any voter on the inactive voter list must affirm 

their residence within the county before receiving a ballot.  See A.R.S. § 16-583(A). 

Without the requested stay, the Secretary and Arizona’s fifteen county recorders 

will be required to change the current practice, which would include engaging the vendor 

for the statewide voter registration database to make changes to the system—changes that 

would need to be reversed at further cost should the Secretary succeed on appeal.  

Moreover, without a stay, a voter who truthfully informs a jury commissioner that the voter 

is not at the time of completing the jury questionnaire a resident of the county, but who 

then reestablishes residency before the next election, may be disenfranchised if the voter 

failed to receive or respond to the notice required by A.R.S. § 16-165(A)(9)(b).  Such voters 

who have their voter registration immediately cancelled may be disenfranchised if they do 

not learn of the cancellation of their voter registration sufficiently in advance of the next 

election (including many local elections occurring this year) to re-register.  Such 

disenfranchisement irreparably harms voters.  It is in the public interest to prevent such 

https://apps.azsos.gov/election/files/epm/2023/20231230_EPM_Final_Edits_406_PM.pdf
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loss of the right to vote and preserve government resources while the appeal of this matter 

is pending.  Accordingly, this Court should grant the Motion for Stay Pending Appeal. 

ARGUMENT  

This Court has authority to stay the enforcement or effect of a judgment while an 

appeal is pending.  See Ariz. R. Civ. P. 54(a) (defining “judgment” as “any order from 

which an appeal lies”); Ariz. R. Civ. P. 62(e) (courts may “suspend … an injunction” 

during an appeal “from . . . a final judgment that grants an injunction”); see also Ariz. R. 

Civ. P. 62(g)(2) (courts “may not require a bond, obligation, or other security” when 

granting a stay of a nonmonetary judgment against “the State of Arizona or one of its 

agencies or political subdivisions”).  The Court should do so here.   

When analyzing requests to stay the enforcement or effect of a judgment or order 

pending appeal, courts apply the same four-factor test used to analyze preliminary 

injunction requests.  Smith v. Ariz. Citizens Clean Elections Comm’n, 212 Ariz. 407, 410, 

¶ 10 (2006).  “A party seeking a stay on appeal must . . . establish the following elements: 

(1) a strong likelihood of success on the merits; (2) irreparable harm if the stay is not 

granted; (3) that the harm to the requesting party outweighs the harm to the party opposing 

the stay; and (4) that public policy favors granting of the stay.”  Id. (parentheses added).  

The Secretary meets the requirements for a stay pending appeal on the limited basis sought 

here.  

A. The Secretary is likely to succeed on the merits of this appeal.1 

As an initial matter, the Secretary believes that he is likely to succeed on appeal with 

respect to the argument that Plaintiffs lack standing. In view of this Court’s recent 

consideration of that question, the Secretary does not repeat the standing discussion here, 

but instead incorporates by reference the arguments he made in the preliminary injunction 

and motion to dismiss briefing, including the supplemental briefing concerning the effect 
                                              
1 Defendant recognizes that the Court recently concluded that the Plaintiffs succeeded on 
the merits.  But Defendant must make this request nonetheless.  See Ariz. R. Civ. App. P. 
7(c) (“A party requesting a stay from an appellate court under this Rule must first request 
the stay in the superior court.”). 
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of the Court of Appeals’ decision in Toma v. Fontes, 553 P.3d 881 (Ariz. App. 2024), 

review granted  (Jan. 7, 2025).  Beyond the question of standing, however, the Secretary 

is likely to succeed on appeal because the NVRA preempts A.R.S. § 16-165(A)(9)(b) and 

the summary jury reports that county recorders receive from jury commissioners are 

insufficient to constitute written confirmation that a voter has changed residence to a place 

outside the county under the cases that have interpreted 52 U.S.C. § 20507(d)(1)(A). 

In its December 19, 2024 ruling (the “Ruling”), this Court concluded that the 

Secretary lacks authority to promulgate rules in the EPM that conflict with state law, even 

when the rule promulgated complies with federal law that preempts the state law.  (Ruling, 

at 8 (“The Secretary does not have the authority to overrule and rewrite state law, even in 

part, on his mere belief that a conflict exists between state and federal law.”)).  This portion 

of the Court’s Ruling is at odds with the Supremacy Clause and A.R.S. § 16-142(A)(1), 

which provides that the Secretary is “[t]he chief state election officer who is responsible 

for coordination of state responsibilities under [NVRA].”  See Ariz. All. for Retired Ams. 

v. Mayes, 117 F.4th 1165, 1171 (9th Cir. 2024) (stating that “Arizona's election laws must 

comply with federal voting laws, including the NVRA”).  Indeed, taken to its logical 

extreme, this Court’s conclusion would require the Secretary to include in the EPM even 

blatantly unconstitutional state laws, such as one stating that persons could be barred from 

registering to vote if they have not paid a voter registration fee.  See U.S. Const., Amend. 

24 (“The right of citizens of the United States to vote . . . shall not be denied or abridged 

by the United States or any State by reason of failure to pay any poll tax or other tax”).  

And while not so stark an example, the weight of authority demonstrates that the immediate 

cancellation requirement in A.R.S. § 16-165(A)(9)(b) similarly conflicts with federal law. 

The Secretary, consistent with his statutory duty to coordinate state NVRA responsibilities, 

appropriately recognized the conflict between the state law and the NVRA in the EPM.  

See A.R.S. § 16-142(A)(1).   
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This Court concluded that the NVRA does not conflict with state law because it 

permits cancellation of a voter’s registration if the person “confirms in writing that he or 

she has changed residence to a place outside the county.”  (Ruling, at 9).  But both as a 

matter of fact and law, the summary report from the jury commissioner that is provided to 

county recorders does not constitute written confirmation of change of county residence 

sufficient to comply with the NVRA.   

In particular, federal appellate courts that have ruled on similar conflicts between 

state laws and the NVRA require the written confirmation described in 52 U.S.C. 

§ 20507(d)(1)(A) to come directly from the registered voter to the county recorder.   See 

League of Women Voters of Ind., Inc. v. Sullivan, 5 F.4th 714, 723 (7th Cir. 2021) (“LWV 

Ind.”) (describing the NVRA provision at issue as “it says that a state may not remove a 

voter from its voter rolls without either (1) receiving a direct communication from the voter 

that she wishes to be removed or (2) going through the NVRA-prescribed process of (a) 

notifying the voter, (b) giving her an opportunity to respond, and (c) then waiting two 

inactive election cycles before removing her”); Common Cause Ind. v. Lawson, 937 F.3d 

944, 961 (7th Cir. 2019) (holding that state could not immediately cancel a voter’s 

registration when it obtained information from another state that the voter had registered 

there because the NVRA states that “[a] State shall not remove the name of a registrant . . . 

unless the registrant confirms in writing that the registrant has changed residence”) 

(emphasis in original; quoting 52 U.S.C. § 20507(d)(1)(A)).   

The Arizona law in question here does not provide for such direct communication.  

Instead, (1) a prospective juror answers a question on a juror questionnaire about county 

of residence, (2) the jury commissioner then creates a summary report of those potential 

jurors who asserted that they do not reside within the county, which the jury commissioner 

then (3) sends to the county recorder.  See A.R.S. §§ 16-165(A)(9)(b), 21-314.  Because of 

the inclusion of the jury commissioner in the chain of events and because the recorder does 

not receive the jury questionnaire completed by the juror, the county recorder does not 
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receive the “direct communication from the voter” necessary for immediate cancellation 

of a voter registration.  LWV Ind., 5 F. 4th at 723-24 (holding that information from voter 

registration officials in other states did not constitute the voter communication required to 

cancel a voter’s registration without the two-election-cycle inactive period). 

Following the NVRA process is particularly important here because there is no 

standard form of juror questionnaire and voters receive unclear messages about the 

potential effect of their answers on their voter registration.  Some county jury 

commissioners use a form that informs prospective jurors that their voter registration will 

be canceled if they state that they do not live within the county.  (See Exhibit 1, at 3, 9).2  

Others indicate that the voter registration may be cancelled.  (Id. at 6, 9, 12, 29, 43, 49, 52).  

While the remaining six counties make no mention at all of how the juror questionnaire 

responses may affect voter registration.  (Id. at 14, 16, 36, 39, 45, 55).  In addition, many 

of the counties’ juror questionnaire forms also state that the information in the juror 

questionnaire shall “be limited to use for the purpose of jury selection only, except as 

required by Arizona statutes,” but do not otherwise explain A.R.S. § 16-165(A)(9)(b).  (Id. 

at 9, 16).  As such, it is far from clear to a prospective juror that by completing the juror 

questionnaire he or she is asking the county recorder to cancel the juror’s voter registration.  

As such, A.R.S. § 16-165(A)(9)(b) conflicts with the NVRA, which preempts the state law, 

and the Secretary is likely to succeed on appeal on this issue. 

B. Defendant (and Arizona voters) face irreparable harm absent a stay.  

The harm to the Secretary (and to county recorders and the public) is clear if the 

Court declines to stay the injunctive relief granted to Plaintiffs.  Absent a stay, the Secretary 

will need to reprogram the statewide voter registration system to provide for immediate 

cancellation of the voter registrations of those who inform jury commissioners that they 

are not county residents, instead of moving those voters to inactive for the two-election-

                                              
2 This Court may take judicial notice of the content of these court records.  See Ariz. R. 
Evid. 201; In re Sabino R., 198 Ariz. 424, 425, ¶ 4 (App. 2000). 
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cycle period required by the NVRA.  The initial programming of the system following 

enactment of A.R.S. § 16-165(A)(9)(b) cost an estimated $ 47,648.  (See Ex. 2).  Additional 

funds will be required to reprogram the system to immediately cancel voter registrations, 

and even more public money will need to be spent if the Secretary succeeds on appeal to 

revert to the current procedures.  In addition, the repeated reprogramming will require 

investment of time of the Secretary’s staff that cannot be recouped.3  See N.Y.  v. United 

States Dep’t of Homeland Security, 969 F.3d 42, 86 (2d Cir. 2020) (concluding that “costly 

revisions to [Medicaid] eligibility systems” supported a finding of irreparable harm). 

In addition, as explained above, immediately cancelling voter registrations pursuant 

to A.R.S. § 16-165(A)(9)(b) violates the NVRA.  The Secretary and Arizona’s fifteen 

county recorders are thus at risk of actions under 52 U.S.C. 20510—either by the Attorney 

General of the United States or a person aggrieved by cancellation of their registration 

before the expiration of the two-election-cycle inactive period.  This is additional 

irreparable harm that may to occur absent a stay. 

Most important, however, is the likelihood of disenfranchisement of eligible voters.  

Any voter disenfranchisement is irreparable harm.  E.g., Ariz. All. for Retired Americans 

v. Hobbs, 630 F. Supp. 3d 1180, 1197–98 (D. Ariz. 2022) (“The denial of the opportunity 

to cast a vote that a person may otherwise be entitled to cast—even once—is an irreparable 

harm.”) (citation omitted).  A voter who truthfully informs a jury commissioner that the 

voter is not at the time of completing the jury questionnaire a resident of the county, but 

who then reestablishes residency before the next election, would be disenfranchised if the 

voter failed to receive or respond to the notice required by A.R.S. § 16-165(A)(9)(b).  Such 

disenfranchisement could affect those who temporarily reside outside their county of 

residence for any number of reasons, such as attending college, working as a wildland 

                                              
3 In addition to the statewide voter registration database, Maricopa and Pima Counties 
maintain their own voter registration databases that will also need reprogramming. 
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firefighter, or caring for an ailing relative.  This alone is sufficient to warrant the stay 

pending appeal requested here. 

C. The balance of hardships favors the Secretary.  

Weighed against the foregoing irreparable harm is the complete lack of harm to 

Plaintiffs.  As such, the balance of hardships tips sharply in favor of granting a stay.  Indeed, 

Plaintiffs are not harmed if voters stay on the inactive list.  A voter who is moved to the 

inactive list for two election cycles before their registration is cancelled because they 

reported no longer living within their county of registration can only vote if they first affirm 

to election officials their address within the county.  See A.R.S. § 16-583(A).  In short, a 

voter who has been moved to the inactive list because they may no longer be a county 

resident is only permitted to vote if the voter first confirms their eligibility to vote within 

the county.  Accordingly, there simply is no harm to Plaintiffs from the requested stay. 

D. Public policy favors the requested stay.  

Finally, public policy favors a stay.  It is the policy of this state to provide for “the 

free exercise of the right of suffrage” and also to “to secure the purity of elections and 

guard against abuses of the elective franchise.”  Ariz. Const. art. 2, § 21, art. 7, § 12.  As 

explained above, the requested stay will not lead to ineligible voters voting but will guard 

against mistaken disenfranchisement of ineligible voters.  Moreover, the requested stay 

will prevent the waste of government resources that would come from changing the state’s 

voter registration system, only to have to change it back if the Secretary succeeds on appeal.  

Finally, a stay will prevent the type of judicially-created confusion caused by “conflicting 

orders, [that] can themselves result in voter confusion and consequent incentive to remain 

away from the polls.”  Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006). 

CONCLUSION  

For the reasons set forth above, each of the Smith factors favors the Secretary. A 

stay pending appeal is not only warranted, but it also makes good sense given the need to 

avoid confusion among election officials and the cost of implementing successive changes 
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to the statewide voter system, the potential to disenfranchise eligible voters, and the fact 

that there is no risk of harm to Plaintiffs if this Court grants the requested stay.  The Court 

should grant this Motion and stay the portion of the judgment that granted declaratory and 

injunctive relief regarding EPM Chapter 1, § 9(C)((1) pending appeal. 

 

RESPECTFULLY SUBMITTED this 11th day of March, 2025. 
 
Kristin K. Mayes 
Attorney General 
 
/s/ Karen J. Hartman-Tellez 
Karen J. Hartman-Tellez 
Kara Karlson 
Senior Litigation Counsel 
Kyle Cummings 
Assistant Attorney General 
Attorneys for Arizona Secretary of 
State Adrian Fontes 
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A. AVID Legislative Change Estimates:

The following are the estimates by item for the changes that have been requested by AZSOS for 

the AVID application.  

Group 1 Schedule: July – September 2023 

# Item Price 
1. HB2243: Identify active and inactive voters who self-

report on the juror questionnaire that they are not a 
U.5. citizen or not a resident of a county or the state,

$ 47,648.00 

2. HB2243: Notify counties of voters who have received an 
but of state driver license (or the equivalent) from 
reports received by ADOT and through the AVID 
interface. 

$ 51,860.00 

3. HB2243: Submit quarterly reports to the legislature on 
the number of: 

a. Deaths reported by ADHS and the number of resulting 
voter registration cancellations. 

$ 15,915.00 

b. Number of persons who have been issued a driver 
license in another state and the number of voter 
registrations that were placed on the inactive voter list. 

$ 15,915.00 

c. Number of persons who stated on the juror 
questionnaire that the person is not a U.5. citizen or not 
a resident and the number of voter registrations that 
have been cancelled. 

$ 15,915.00 

4. SB1485 (2021: Change any reference to the permanent 
early voting list (PEVL) to the active early voting list 
(AEVL) .  

$   29,535.00  $   176,788.00 

Group 2 Schedule: August – October 2023 

# Item Price 
1. HB2492: Data to reflect that the person has provided 

proof of residence to register to vote. 
$ 15,270.00 

2. HB2492: Data to reflect that the person has provided 
birthplace to register to vote. 

$ 15,270.00 $   30,540.00 

Group 3 Schedule: August – December 2023 

# Item Price 
1. HB2492 {2022]: Adjust the proof of citizenship 

requirement for voters that register with the state form 
$ 82,500.00 
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and not proven citizenship by prohibiting those voters 
from voting in the presidential election and prohibiting 
those voters from voting by mail. 

2. HB2492: Adjust the proof of citizenship requirement for 
voters that register with the federal form and have not 
proven citizenship, which will prohibit the voter from 
voting by mail. 

$ 64,800.00 

3. SB1485: Prepare a notice to voters on AEVL who have 
failed to vote an early ballot in an election for two 
consecutive election cycles. This notice requests the 
voter confirm in writing if the voter decides to remain on 
the AEVL, and if confirmed, to return the completed and 
signed notice containing the voter's address and date of 
birth within 90 days of receipt. lf the voter fails to 
respond to the notice within the 90-days of receipt, the 
voter shall be removed from AEVL. 

$ 83,000.00  $ 230,300.00 

B. Pricing Summary:

# Item Price 
1. Group 1 $ 176,788.00 

2. Group 2 $   30,540.00 

3. Group 3 $ 230,300.00 

Total Price $ 437,628.00 

C. Pricing Assumptions:

# Item Summary of Services 
1. Delivery Schedule July – December as per schedule communicated above. 

2. Project Management
and Coordination

Pricing Include Overall coordination and project management that 
covers meetings, oversight presentations, reporting etc.  

3. Functionality
Reversal

Any reversal of functionality will be done over 3-4 months upon request 
and approval. While we will design to accommodate reversal, there will 
be no immediate switch to instantly reverse these changes. 

4. Price Revision Pricing is subject to a 20% change if requirements analysis reveals the 
effort needed is different than currently assessed 

5. Requirements
Analysis

AZSOS and counties will be available in a timely manner to finalize the 
requirements and acceptance criteria. If this cannot be completed due 
to lack of availability of resources, and the schedule is extended, that 
may result in additional time and therefore an increase in price. 
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