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L. PRELIMINARY STATEMENT

This matter challenges the vacating of a properly conducted clection which was won by
Applicant, Col. Henry Whitehorn, by a siﬁgle vote. To legally challenge a Louisiana elector’s
constitutionally-protected vote, Appellee John Nickelson must have performed basic due diligence
before and during the election. For every vote contested Mr. Nickelson failed to prove he exercised
that diligence. In fact, the record shows he failed to have representafives at the inspection and
counting of absentee ba]lots_ and the record is devoid of ohjections by any poll watchers to any
activity at any polling location.

Even were the Court to get past Mr. Nickelson's failure in every instance to timely advance
challenges to electors, Mr. Nickeison failed t0 even allege, much less meet, his statutory burden to
prove the challenged votes would have changed the results of the election. Unlike other election
challenges where fraudﬁlent voters were identified, as here, no testimony was offered as to which
candidate the illegal electors cast their vote. Here, Mr. Nickelson oﬂ‘:ﬂéd no proof'that these electors
even cast a vote for the sheriff or in fact voted for Colonel Whitehorn.

On November 18, 2023, Colonel Henry Whitchorn was elected Sheriff of Caddo Parish,
Louisiana.

This was a great day for the citizens of Caddo Parish. No Black man had ever been elected
sheriff. Nor had anyone w1th the expe;ignce and impeccable reputation for character and decency
been élected: Colonel Whitehorn is a veteran, a state trooper who rose to the highest rank of
Colonel and Superintenden: of the Louisiana Department of Public Safety and Corrections. His
forty years of law enforcement experience further include service as a United States Marshal and
Chief of Police,. He brings strength and honor to our Parish and State.

The Court of Appeal, Second Circrit, in a sharply divided plurality opinion affirmed that
this election result was “invalid.” 43,241 votes were rejected and a second election required
sometime in the spring of next year.

The Court of Appeal focused on six of the 43,241 votes which were identified as
“jrregular.” Four of those six votes were cast prior to the election.

Ta R.S. 18:1315 and 18:1434 provide that objections to absentee ballois and voter

gualifications are “waived” where a “written challenge” is not filed four days before the election.




M. Nickelson failed to file such a challenge.?

Two additional voters apparently attempted to vote twice, There are disturbing facts
concerning their relationship to the Nickelson candidate. There is inconclusive proof that at least
one of these two actually voted twice.

There was absolutely no evidence that any of these six votes impacted the election, nor did
Nickelson bother fo ‘allege in his Petition that he would have been elected but for voiing
irregularities or errors;, even though that such allegations are thé sine qua non for stating a cause
of action under R.S. 18:1401(B).2 The honorable courts below concluded that no such proof was
necessary; that .speculation wﬁs 'good enoughy that it was good enough to show that the results
“could have been changed” or “might have been changed” by these untoward events.

Yet, R.S. 18:1401 affords a cause of action only to thosc candidates a]leging that “they
would hlave been eleéted” had not the “anlawful activities” occurred. R.S. 18:1432 requires a

showing that the irregularities “would have been sufficient to chauge the result had they not

occurred.”

1 As recognized by both dissents to the Second Circuit plurality opinion:
Jarisprudence ... holds that voters who have not properly registered and qualified to vote must be
formally challenged either before or at the tizoe they offer to vote. In the absence of z formal

challenge accordirg to the statutory procedurs, the qualification of a voter cannot be collateralty
attacked in an election contest after the tlection has been completed.

See Appx “A,” at pp. 32, 37 (quoting Veuleman v. O'Con, 417 So.2d 131 (La. App. 3 Cir. 1982)).

2 See Appx “A,” at pp. 24 {denying Col. Whitehorn’s exception of no cause of action); see also Louisiana
Court of Appeal, Second Circuit, Record, af p. 207 (Trial Transcript) (quoting the Court: ... “Mr. Sexton
wishes to ... present exceptions at this juncture. And I have already indicated, and I am now ordering that
those will be referred to the merits. And Mr. Sexton, you may object to the Court’s handling.” And quoting
Mr. Sexton: “...We do absolutely object to your Honor’s ruling becanse these exceptions go to the heart of
what might be admissible as evidence during the course of today’s proceedings.”). Because the essential
element of Mr. Nickelsor’s election challenge was not alleged and indeed never proven, the case should have
been. dismissed, as in Deal v. Haney, 14-1232, (La.App. 3 Cir. 11/25/14); 158 So.3d 35 {(*There are no
allegations in the petition which could be construed as showing what number of votes Deal would have
received. Therefore, we agree with the trial court that Deal has failed o state a cause of action. Deal has made
no concrete allegations of fact fending to support the conclusion that the outcome of the election would have

been different.”).

3 See Walker v. Rinicker, 29,361 (La.App. 2 Cir. 9/6/96); 681 So0.2d 1 (“Although the sheriff and his pezsormel
concede that errors were made, plaintiff neither alleged nor offered any proof that, except for irregularities or
frand in the clection, the result would have been different. La R.S. 18:1401(C)”). R.5. 18:1401 (C) provides
a right of action to a “person in interest” “contesting any clection in which any proposition is submitted to the
voters if he alleges that except for imregularities or fraud in the conduct of an election the result would have
been different.” This provision is analogous to La. R.S. 18:1401(B}, providing that, “[a] candidate who alleges
that, except for substantial irregularities or error, or except for fraud or other tnlawful activities in the conduct
of the election, he wonld have qualified for a general election or would have been elected may bring an action
contesting the election. See also Setile v. Bossier Par. Sch. Bd., 47,644, p. 7 (La.App. 2 Cir. 7/3/12); 93
S0.3d 1284, 1289, writ denied, 2012-1569 (La. 7/11/12); 92 So.3d 347 *(“For the reasons stated, the plaintiffs
fell short of meeting their burden of proving that because of frand or irregularities the outcome of the election
either would have been different, or would have been impossible to determine.”) {citing La. R.8.18:1401(C});
Nugentv. Phelps, 36,366, (La.App. 2 Cir. 4/23/02); 816 So.2d 349, 359, writ denied, 2002-1153 (La. 5/10/02);
815 So0.2d 850 {“Althongh we ultimately conclude that there is no manifest error in the trial court's finding
that plaintiff failed to carry his burden of proof to ammul the election, this does not mean we find no evidence
sugoesting irregularities and/or frand in this election.”).
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These words could not be clearer. As Your Honors noted in Deal, and with particular regard
to overturning elections, courts “do not make the law, and their fundamental duty is to give effect
to the legislature’s intept in passigé a statute....”™ “This court camnot manufacture 2
consequence...when the legislature has not specifically provided for such a consequence.”™
Nothing is more “consequential® tha:ﬁ overturning an election. |

Courts should not take away from the citizens of Caddo Parish their choice for Sheriff.

This is a dangerous ard far-reaching decision that warrants immediate attention by this Honorable

Court.

IV. STATEMENT OF THE CASE AND RULINGS BELOW

A, Congise Sﬁtement of the Case.

On November 18, 2023, ina Caddo Parish runoff election for numerous offices, Col. Henry
Whitehorn won, by one vote, the contest for the oﬂicé of Sheriff. The Sheriff election was but cne
of 21 elections set forth on the November 18, 2023 ballot. Not all voters voted in all glections.

On November 27, 2023, following a request by the unsuceessful candidate, Mr. Nickelson, a
recount of the vote was conducted by the Caddo Parish Commissioner of Elections. This recount
occitrred under the observation and supervision ¢f vepresentatives of both candidate Nickelson and
Sheriff-elect Col. Whitchorn.

This recomnt of the votes cast coutirmed, again, that Col. Whitchorn won the election by one
vote.

This was a highly contentious election contest, which attracted national interest and
involvement. The electioneering, along with a cursory review of the voting by precincts, warrants the
conclusion that cultural, economic, and party affiliation considerations impacted this election result.

Yet, Col. Whitehorn won-—with the votes confirmed in his fav;:nr. Twice.

Following a brief hearing o November 30, 2023, the Honorsble Ad Hee Judge below

rendered a decision that vacated the election of Col. Whitehorn and requires a second election,

apparently to be scheduled for March 23, 2024.6 This ruling was affirmed by the Louisiana Court of

Appeal, Second Circuit, by a five-judge panel, on December 12, 2023, at 11:46 A M. Wearcunaware

4 Deqal v. Perkins, 22-01212, (La. 8/1/22); 347 S0.3d 121, 134,

/A
§ The Deccmber 5, 2023 “Opinion and Judgment” of the Honorable District Court is attached hereto as
Appendix “A,” at pp. 1-12.
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of the reasoning for expanding the initial three-judge panel to & five-judge panel. After filing
Whitehorn’s Notice of Appeal, there were reports that the Second Circuit would select a panel of
three judges, consistent with its usual practice.

Shortly thereafter, yet without explanation, a Notice was received showing the appointment
of five honorablé members to the hearing panel.

These actions by the honorable @uﬁs below are in patent disregard of the statutes controlling
election-resuli challenges. As was developed in court, and as set forth below, the statutory law
constrains judicial overturning of election-results only to those grounds prescribed in R.S. 18:1401.

Nickelson did not address—and certainly did not prove—that any of the statutory grounds
for overturning the Caddo Parish Sheriff’s election occurred. Indeed, Nickelson did not allege in his
petition, nor was evidence provided at trial, to support the stafutory requirement that any of the

“irregularities” pointed out by Nickelson actually altered the tesult of the election.

Moreover, there was not one scinfilla of evidence that a single vote cast for candidate

Nickelson was disregarded or not counted, nor that a single vote cast for Col. Whitehormn was

somehow invalid.

In fact, there was no evidence any of the “qusstioned” voters even voted in the election for

Yet, in a plura]ity opinion, the Louisiana Court of Appeal, Second Circuit, affirmed the
judgment of the trial court, incorecily applying an “abuse of discretion” standard of review to “the
trial court’s determination that a new election is warranted in this matter.”

Consi&eri::_mg the issue o_f whether Nickelson timely objected to the purported “irregularities™

of which he complains in the present election contest, the Court of Appeal disregarded the plain

7 There were 21 contests on the ballot for the November 18, 2023 election. No evidence was presented that
any of the “11” voters catalogned by the District Court or the “6” voters recognized by the Cout of Appeal
even voted in the Sheriff election.

4




language of La Rev. Stat. 18:1351° and the opinion of Lipsey . Dardenne® to find that “it would be

illogical to require Nickelson to review and object to the absentee-by-mail and early vote of the two

double voters and four ineligible interdicts.”™

As the Court of Appeal acknowledged, La. R.S. § 18:1434 provides that “an objection to the
qualifications of a voter ... or to an irregularity in the conduct of the election, which with the exercise
of due diligence could have been raised by a challenge of the voter or objections at the polls to the
procedure, is decmed waived.”!! The appéllate court likewise stated:

This provision has been read to require the candidate or his representative, rather
than the voter, to exercise due diligence. Janzen v. Stickell, 29,461 (La. App- 2 Cir.
10/9/96), 691 So. 2d 683. The burden is on the candidate fo challenge possibly
unqualified voters prior'to votes being cast if due diligence would have allowed for

the discovery of this information. Lipsey v. Dardenne, supra.t?
The Court of Appeal further noted that Caddo Parish Clerk of Court Mike Spense testified,

as to the four interdicted individuals who voted early In the November 18, 2023 election, that:
e “it would take very little time to pull these four records together™;
o  “the records of interdiction would have been avaiiable long before the election”; and

s ‘“neither candidate sought the:._reoords of interaction prior to the date they were certified

by Spense on November 28, 2023, and received by Nickelson.”?

The Court of Appeal additionally found that:

R.J. Johnson, a four-year memiber of the [Caddo Parish Election Supervisor] Board,
testified that Nickelsor _chese not to avail himself of the opportunity te be
present at the verification, preparation. and couniing process for absentee-by-mail

and early voting baliots. Johnson confirmed that the time and date of that process
wag posted and that there would be a record of any challenge made by a

8 La Rev. Stat. 18:1351 provides, in pertinent part:

A_{1) A candidate or his representative ... may challenge an absentee by mail or early voting
ballot for the grounds specified in R.S. 18:565(A), by personally filing his written challenge
with the registrar no later than the fourth day before the election for which the ballot ig

challenged.

B. Durine the preparation and verification process for the counting of absentee by mail and
early voting ballots before the election, as applicable, or the counfing of sbsentee by mail and
early voting ballots en election day, any candidate or his Tepresentative ... may challenge an
absentee by mail or early voting ballot for cause.. ..

LaRev. Stat. 18:1351 (emphasis added).

¢ Lipsey v. Dardenne, 2007-1487, (La.App. 3 Cir. 11/29/07); 970 So.2d 1237, 1245 (“with due diligence, [an
elector’s] qualifications to vote on this basis [(interdiction)] could have been challenged prior to the election.”),
writ denied, 2007-2305 (La. 12/14/07); 670 So0.2d 539.

0 See Appx. “A” atp. 27.
11 See id. at p. 25.

12 See id. (emphasis added).
8 See id. atp. 17.




candidate or his representative because the chalienger would fill out 2 form
stating the challenge.'* J

It is fhercby undisputed that Mr. Nickelson did mot challenge amy ballots or voter
gualifications for the November 18, 2023 election either prior to the November 27, 2023 recount or
before filing the present suit ablout an hour after the recount (thereby waiving the right fo assert such
a challenge). Mr. Nickelson likewise did not request any records of interdiction before November
28,2023.

These established facts manifestly éonfxadict the determination of the appellate court plurality
that “it would be illogical to require Nickelson to reviev;? and object to the absentee-by-mail and early
vote of the ... four ineligible interdicts.”!”

The decision to nullify the majority vote undermines voters® confidence in the integrity and
faimess of elections in Caddo Parish. The Court of Appeal manifestly erred in affirming the trial

court ruling in this matter, which vacated the election results and ordered a new election next year

for the office of Sheriff of Caddo Parish.

V. WRIT GRANT CONSIDERATIONS
Supreme Court Rule X §1(a) states that this Honorable Court may grant writs in the face of
issues including “Conflicting Decisions,” or “Erroneous Interpretation or Application of
Constitution or Laws.” In this application, it is respectfully submitted that the decision of the
Second Circuit Court of Appeal implicates these writ grant considerations.  Therefore, this

Hoporable Court should srunt writs and set oral argumnent in this matter.

A. TheSe freuait’s Ruling
Appe ird Cirenit and Fon irc

1. Standard of Review

The Second Cirenit applied the abuse of discretion standard of review in this matter, citing
Lipsey. However, the opinion of the Louisiana Court of Appeal, Third Circuit, in Lipsey merely
applied the abuse of discretion standard to the trial court’s decision as to whether to allow
amendment of the pleadings under La. R.S. 18:1406 (B), which provides a frial court discretion in
stating that a trial court “may allow the filing of amended pleadings...” Lipsey does not stand for

the proposition that a trial couat’s legal conclusions in an election contest should be examined

14 See id. at p. 18.
13 See id. at p. 27.




under an abuse of discretion standard. As stated in .Suarez v. King, “[in election cases, as in other
civil cases, appellate courts review trial courts’ factual findings under a mamifest error standard

and legal findings under a de novo standard,”'S

2. Holding as to Interdicted Voters

The Court of Appeal found, “as fo alt of the interdicted voters, we view it as too onerous a
burden to require 2 candidate to canvass the public records prior to the election for orders of
interdiction and can agree with the trial court that due diligence in these matters would not require
such.”'? In so holding the appellate court expressly “J;acognize[d] this holding as being contrary to

the view of the court in Lipsey v. Dardenne, supra.”™®

Lipsey jnvolved a challenge to an interdicted voter.? The Lipsey court found that Lipsey
waived the challenge to this voter’s qualifications to vote “because he failed to file his challenge prior
to or on the date of the election.”?® The court in Lipsey. further noted that, “with due diligence, her

qualifications to votc on this basis [(interdiction)] could have been chailenged prior to the election.”

The same result is warranted for M. Nickelson’s urtinely challenges to the four interdicted

voters, whose records were available with just a few minutes of research into the conveyance

records.

B. TheSecond Circuit’s Ru !j;gg Constitates a mneous Inferpretati
Application of Laws. '

The Court of Appeal =rred in its interpretation of the plain language of the following

statutes:
e La Rev. Stat. § 18:1432(A)(1), which requires a plaintiff n an election contest to

introduce compelling evidence that is “sufficient to change the result in the election.” La

Rev. Stat. § 18:1432(A)(1) (emphasis added);
e LaRev. Stat. § 18:1315, which requires a plaintiff in an election contest to “challenge an

absentec by mail or early voting ballot ... no later than the fourth day before the election

16 Sugrez v. King, 2021-0458, (La.App. 4 Cir. 8/3/21); 366 S0.3¢ 315, 318, writ denied, 2021-01145 (La.
8/6/21); 322 So.3d 786 (citing Eflison v. Romero, 20-0376, (La. App. 4 Cir. 8/11/20), 365 So.3d 1, 3, writ
denied, 20-01000 (La. 8/17/20), 300 So.3d &73).

17 See Appx. “A,” at p. 27.

18 Seeid,.

15 Lipsay v. Dardenne, (7-1487 (La. App. 3 Cir. 11/29/07, 5-6); 970 So.2d 1237, &t 1244,
2 See id.

2 See id,




for which the ballot is challenged” or “on election day.” La Rev. Stat. § 18:1315 (emphasis
added).

e La Rev. Stat. § 18:1434, which provides that, “[a]n obj'ection to the qualifications of a
voter.. which with the exercise of due diligence could have been raised by a challenge of

the voter or objections at the polls to the procedure, is desmed waived.” La Rev. Stat. §

18:1434 (erphasis added); and

e Louisiana Code of Evidence art. 512, which provides that, “[e]very person has a privilege
to refuse to disclose the tenor of his vote at a political election coﬁducted by secret ballot
unless the vote was cagt llegally.” La Code Evid. Art. 512 (emphasis added).

The well-reasoned dissent of Judge Stone correctly found that, “this case turns on the issue
of whether Nickelson timely.obiected to the irregularities at issue or waived his right to challenge
them under the provision of La. R.S. 18::1434.”22 Judge Stone’s dissent also properly noted that
“[]he jurisprudence has also placed the burden of proving due diligence on the challenger.”%* Judge
Stone further found that “La. R.S. 13:15 requires that challenges to absentee by mail votes be made
four days before the election or at the time of tabulation an:d counting of those votes.”™!

As aptly determined by Judge Stone, “Ttle tal court abused its discretion in resolving the
issue of due diligence in favor of Nickelson™* “Rather, it was the trial court who supplied and
resolved the due diligence inquiry in bis written judgment, with no affirmative proof, as the majority
now does in its opinion.”® As corsectly concluded by Judge Stone, “[tihe judgment of the trial court
should be reversed and the November 18, 2023, election results should be reinstated.”?’

The soundly reasoned dissent of Judge Hunter likewise, and properly found “the trial court
abused its discretion in finding Nickelson exercised extreme due diligence and promptness in
challenging the 11 voters at issue and in ordering a new clection.”?® Judge Hunter aptly determined

that “this case turns on the issue of whether Nickelson timely objected to the irregularitics at issue or

waived his right to challenge them under the provisions of La. R.S. 18:1434.”% As Judge Hunter

2 See Appx. “A” atp. 31

2 See id. at p. 32 (citing Lipsey and Meyer v. Keller, 376 So.2d 636 (La. App. 3 Cir. 1979)).
2 See id. at p. 33 (emphasis in original).

% Seeid.

25 See id.

27 See id.

28 See id.

2 See id. at p. 37.




sagely céﬁcluded,’ “Nickelson did absolutéiy nothiﬁg to challenge the early voting process until he
lost the election® [{]herefore, he has failed to satisfy his burden to show that the challenges were not
waived under La. R.S. 18:1434.7%°

The sound reasoning of the dissents by Judge Stone and Judge Hunter comports with the plain
language of the foregoing statutes, along with the prevailing interpretative jurisprudence. Based on
the erronecus interpretation of the above-listed laws, the exercise of this Honorable Court’s

supervisory jurisdiction is warranted. -

VI. ASSIGNMENTS OF ERROR

1. The Court of Appesl erred as a matter of law in failing te properly apply La Rev. Stat. §
18: 1432(Aj(1), which requires a plaintiff in an election contest to introduce compelling evidence
that is “sufficient to change the result in the election.” La Rev. Stat. § 18:1432(AX?) (emphasis
added).

2. The Court of Appeal erred as a matter of law in failing to properiy apply La Rev. Stat. § 18:1315,
which requires a plaintiff iz an election contest to “chaileige an absentee by mail or early voting
ballot ... no later than the fourth day before the =iection for which the ballot is challenged” or
“on election day.” La Rev. Stat. § 18:1315 (crnphasis added).

3. The Court of Appeal crred as a matter of law in failing to properly apply La Rev. Stat. § 18:1434,
which provides that, “[a]n objeciion to the qualifications of a voter...which with the exercise of
due diligence could have been raised by a challenge of the voter or objections at the polls to the
procedure, is deemed waived.” La Rev. Stat. § 18:1434 (emphasis added).

4. The Court of Appeal erred in its finding that the voting qualifications of the four interdicted
individuals who voted early could not have reasonably been ascertained by Nickelson earlier than
November 28, 2023, the day after this suit was filed and ten days afier the election.

5. The Court of Appeal erred in failing to find that (at least these four) such ballots could have been

challenged prior to or during the election, under La Rev. Stat. §§ 1 8:1315, and Lipsey v.
Dardenne, 970 So. 2d at 1241-42.

6. The Court of Appeal erred in failing to find that Mr. Nickelson’s untimely challenge to these nine
ballots had been waived under La Rev. Stat. §§ 18:1315, 18:1434, and Lipsey v. Dardenne, 970

So. 2d at 124142,

30 See id, at p. 39.




7. The Court of Appeal erred in ignoring the fact that Mr. Nickelson did not present any evidence

that the six voters addressed by the plurality opinion even voted m the SherifPs election, much

less how they voted.

8. The Court of Appeal er;‘ed in its conclusion that the six challenged voters—particularly the two
who allegedly voted twice—could not be asked how they voted under La. Code Evid. art. 512
(“Every person has a privilege to refuse to disclose the tenor of his vote at a political election
conducted by secret ballot unless the vote was cast illegally.”) and Gaiennie v. Druilhet, 143 La.
662, 664: 79 So. 212, 213 (1918) (“If .. the plaintiff should succeed in showing to the satisfaction
of the trial court that the three voters in guestion were ... not qualified voters at said election, the
secrecy protecting legal voters Woulti not stand in the way of the said three voters being required
1o divulge for whom they voted.”).

5. The Court of Appeal erred in failing to find that Nickelson bad the burden of proving that at least
one of the untimely challenged votes “changed the resuit” of the election.

10. The Court of Appeal erred in failing to apply an adverse presumption to Mr. Nickelson’s failure
to introduce evidence regarding whether any of the challenged voters even voted in the contest
for the elec;tion of Shenff. See Driscoll v. Stucker, 04-0589 (La, 1/19/03); 893 So.2d 32 (“An
adverse presumption exists when a party having control of a favorable witness fails to call him
or her to testify, even though the presumption is rebuttable and is tempered by the fact that a party
need only put on enough cvidence i;o prove the case.”) (citing Sqfety Ass’n of Timbermen Self
Insurers Fund v. Malone Lumber, Inc., 34,646 (La. App. 2 Cir. 6/20/01), 793 So.2d 218, writ

den., 01-2557 (La.12/07/01), 803 S0.2d 973}.

VIL LAW AND ARGUMENT

A. Summary of the Argument

The plurality opinion of the Court of Appeal (and the judgment of the Distriet Court) are

manifestly erroneous, should be reversed and the Nickelson Petition dismissed because:

» Mr. Nickelson waived his right to challenge four of the six “irregular” votes by failing to
file a written challenge four days before the November 18, 2023 clection. La. R.S.
18:1315.

o With regard to the remaining two voters, and setting aside the highly suspicious manner

in vs_rhich this partisan issue has developed, there is absolutely no evidence that they even
10




voted in the Sheriff's clection or that Nickelson “would have; been elected” in the absence
of these votes.

. Mr Nickelson failed to prove that ho “would have been elected” had not these
irregularities occurred (La. R.S. 18:1401) and that the irregularities have been “sufficient
to change the result had they not occurred.” La R.S. 18:1432.

‘B. Mr, Nickélsan waived his richt to later object when he failed to challenge the four

“interdict’” absentee ballots or voter qualifications by the fourth dav prior to the
election or election day, as required under La. Rev. Stat. 8 18:1315,

La. Rev. Stat. § 18:1315 govcﬁis the “[c]hallenge of absentee by mail or early voting
ballot[s]” and unequivocally requircs any such challenge to be made either by the “fourth day before
the election for which fhe ballot is challenged™ or, for certain limited challenges, “on election day.”
This statute provides, in pertinent part, as follows:

A. (1) A_candidate or his representative... may challenge an absentee by mail or

early voting ballot...by personally filing his written challenge with the registrar no
later than the fourth dav before the election for which the ballot is challenged....

B. During the preparation and verification process for 1he counting of absentee by
mail and early voting ballots before the election,... or the counting of absentee by
mail and early voting ballots on election day. any candidate or his representative ...

may challenge an absentee by mail or early vgiing ballot for cause’’ ...

It is of paramount importance that go testimony was offered suggesting that Mr. Nickelson
complied with this requirement; to the contrary, substantial evidence was presented by the
Commissioner of Elections, Board of' Elecﬁon Supervisors, and other governmental officials that
such a timely written challenge did not, to their knowledge, occur in this ¢lection. The significance
of this cannot be overlooked. Had Mr. Nickelson complied with this inviolate requirement at an

unsuspicious time, a written challenge would have been offered to the Board of Election Supervisors,

allowing the issues raised by Mr. Nickelson in this lawsuif to be resolved before the election resclts
were announced. Indeed, the stated purpose of La. Rev. Stat. § 18:1313.1(E), according to the

uncontradicted trial testimony, 1s to provide to candidates, at a time when the issue could have been

resolved, an opportunity to address chaflenges before the election, rather than as a subsequent judicial

challenge.
La. Rev. Stat. § 18:1313.1(E) provides as follows:

Candidates. their representatives, and qualified electors may be present during the
sreparation and verification process for the counting and tabulation of absentee by
mail and early voting ballots before the election and the counting and tabulation of

31 See La. Rev. Stat. § 18:1432(A)(1) (emphasis added).
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ahsentee by mail and early voting ballots on election day. . . 32

As confirmed by the compelling and uncontroverted trial testimony of Mr. R.J.
Johnson, a four-year member of the Caddo Parish Board of Election Supervisors, Mr. Nickelson
chose not fo avail himself of this opportunity, either personally or through a representative, to be
present “during the preparation and verification process. for the counting and tabulation of absentee
by mail and early voting ballots before the clection” or “on clection day.”® The evidence introduced
at trial demonstrates that M. Nickelson similarly failed to have poll watchers at the polls on election

day, as permitted by La. Rev. Stat. Amn. § 18:427. Mr. Johnson’s znchallenged testimony also

confirmed that the dates and times of “the preparation and verification process for the counting and
tabulation of abscntee by mail and early voting ballots before the election” were publicly posted and

that other candidates have recently taken such an opportumity.**
M. Johnson further testified that no challenges were submitted by or on behalf of Mr.

Nickelson before the November 18, 2023 election results were certified. In this scenario, La. Rev.

Stat. § 18:1434 conirols: “An objection to the qualifications of a voter...which with the egercise

of due diligence could have been raised bv a challenge of the voter or objections at the polis o
the procedure. is deemed waived.”® Mr. Nickelson could not have cared less about the election

process—until he lost. Twice. The issue of these “rregularities” would have been available had Mr.

Nickelson followed the law. He now seeks the benefit of such failure.

Caddo Parisk Cletk of Court Mike Spence testified that the Iisting of residents subject to
interdiction orders was readily available in the conveyance records and that it would have taken
“ahout five minutes” to research these records.’® Mr. Nickelson provided labsolutely no evidence that

* these interdicts even voted in the contest for sheriff and certainly no evidence that the election

“results” would have been different. The purpose and reason for La. Rev. Stat. § 18:14341s fo require

this sort of challenge to votes before the election, when these matters can be addressed and resolved,

and not after the election.””

% La. Rev. Stat. § 18:1313.1(E) (emphasis added).

3 See id, at pp. 102-105; 166-167.

% See id. at pp. 102-105; 166-167.

3 La. Rev. Stat, § 18:1434 (emphasis added).

36 See Appx. “A,” at p. 17; see also Second Cirenit Record, at pp. 261-262 (trial transcript at p. 61).

37 See Lipsey v, Dardenne, 07-1487 (La. Aﬁp. 3 Cir. 11/29/07, 5-6); 970 So.2d 1237, 124142 (emphasis

added) (rejecting as untimely challenges to voter qualifications, including a post-election challenge to the voie

of an interdicted voter because the challenger “he failed to file his challenge prior to or on the date of the
12



By failing to have poll watchers stationed at the polls on election day, as permitted by La.
Rev. Stat. Arm. § 18:427, or to otherwise timely monitor and challenge the voting on election day,
Mr. Nickelson waived his right to challenge all six votes considered by the Court of Appeal, pursuant
to La. Rev. Stat. § 18:1434. As properly found by both dissenting Second Circuit Judges, Mr.
Nickelson has failed to offer any evidence regarding his due diligence inquiry, either prior to the
elections or at the polls.?® “Rather, it was the trial court who supplied and resolved the due diligence
inquiry in his written judgment, with no affirmative proof, as the majority now does in its opinion.™?
“The trial court abused its discretion in resolving the issue of due diligence in favor of Nickelson,”
as “Nickelson has failed to satisfy his burden to show that the challengers were not waived under La.
R.S. 18:1434.7%

As Louisiana courts of appeal have uniformly recognized, “{a] candidate is mot allowed to

await the outcome of an election and, if unsnccessfnl, then object to voier qualifications.”™

. . . [TThe Election Code requires that chaﬂenges to voter gualifications or to
irreenlarities in the conduct of an election be made either before or during an

clection. See La. R.S. 18:1434 The only exception to itas is for objections fo voters
who should have been removed from the voter registrarion rolls due to death. Id;La
R.S. 18:173. The burden is on the candidate iy challenge possibly ungualified
voters prior_to vetes being cast if due #ilience would have allowed for the
discovery of this information. See Dawsey v. Boore, 042388 (La. App. 1 Cir.
12/1/94), 647 So.2d 1188, writ granted, 042938 (La. 12/9/94, 648 S0.2d 908); Davis
v. McGlothin, 524 So0.2d 1320 {La. App. 3 Cir), writ denied, 525 So.2d 1046

(La.1988).%

Of course, this is what M. Nickelsor. did: he assumed that he won (as he had a substantial

lead in the primary). Bven after he lost, rather than aitack the process, he chose to demand a re-count.
Again, Mr. Nickelson foumd no criticism with the process when he presumed he might yst win.

It is noteworthy that, although Col. Whitehorn has more than fortSF years of qualifying law
enforcement experience, he is not an attorney. The challenger, bowever, is an experienced and, by
reputation, skilled and capable attorney. Further, he has successfilly sought election o other elected

offices and thus has experience with the application of the Title 18 Election Code. Yet, much like

the challenger in Lipsey, Mr. Nickelson chose to wait and see if he won the vote, and indeed the

election” and noting that, with due diligence, the qualifications of the interdicted voter to vote in the election
could have been challenged prior to the election), writ den., 2007-2305 (La. 12/ 14/07); 970 So2d 539.

32 Goe Appx. “A,” gt pp. 33 and 38.
¥ See Appx. “A,” atp. 33.
40 B
4 I insey v. Dardenne, at 970 So.2d at 124142 (emphasis added) {citing Dawsey v. Boone, 94-23 88 (La. App.
1 Cir. 12/1/94), 647 So.2d 1188, writ granted, 94-2938 (La. 12/9/94, 648 80.2d 906).
217 (emphasis added).
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recount, before complaining about the process. See Lipsey, 970 So. 24 at 1242 {rejecting Lipsey’s

challenge as untimely and finding “prior experience of running for office” as a factor that “should
have put Lipsey on notice that voter qualifications should be investigated prior to the election.”).

C. Mr. Nickelson’s “reporting” that two voters voted twice presenis a challenging—
and disturbing—story.

The gravamen of the plurality opinion is that “these two voters voted twice.” The apparent
suspicious conduct of these two voters suggests untoward conduct developing under remarkable

circumstences. Both of these voters are registered Republicans. Both vote at predominately

Republican precincts. One of these two voters, M.F.G., is a former Republican member of the

Louwisiana Lesislature of District 7 from 2008 to 2012. M_.F.G. also held office in the Caddo Parish

Republican Party from 2012 to 2016. Both apparently chose to “report” their misconduct to the
Nickelson team—certainty not to Col. Whitehorn. There is no evidence of how this information was
drawn to the attention of Nickelson's team. These two “duplicative” voters did not report their

misconduct to any election official or fo any court. It was apparently reported only through

challenger Nickelson.

“R Q. 18:427 allowed candidate Nickelson w have “poll watchers” Yet, and without

explanation, Nickelson waived his right to do 0.

Finally, Nickelson claims entitlement to a new election because of the criminal conduct
reported to him by two iliegal voters. Nickelson argues that he—not Sheriff-elect Whitehorn—
should benefit from this aberrant condnet that Nickelson could have prevented had he not watved his

right to secure poll-watchers to prevent this type of occurrence.

And, with respect, can the Court take seriously Nickelson’s inference that both of these ardent

Republicans actually voted for Whitehorn?”

Neither voter was called by Nickelson to testify. These voters also were not called to explain
why they engaged in this misconduct. Neither was called to testify why they reported this

consequence to the Nickelson team, nor was either called to testify that they even voted in the

SherifPs election. And, certainly, neither was called to testify who they voted for.

Further, it is significant to know that in each of these events, election officials attempted to

prevent these two aberrant voters from engaging in thejr duplicitous conduct:

M. Nickelson’s evidence regarding at least one of these two voters (identified as “M.F.G.”)
14




is conflicted, as the Notation of Fregularities in the Conduct of the Election (“Notation of
Trregularities”) for Precinct 109, introduced by Mr. Nickelson, confirms that “ROV ... will pull
M.F.G.’s] absentee mail-in ballot.>* This Notation of Irregularities constitutes the best evidence

of what happened with respect to the ballot of M.F.G.

Sheriff-elect Whitehorn had nothing whatsoever to do with the bizarre and untoward
circumstances involving these two voters. He is totally innocent. Yet, Nickelson makes the effort to
invalidate Col. Whitehorn’s success at winning the election by presenting a tale of manifest
miscenduct reported only to Nickelson and under unexplained reasons why they were not called by
Nickelson fo testify. -

Further, although the District Court and Court of Appesl characterize these voters as “illegal”
(in fact, voting twice was criminal),** the court mistakenly alleged that these voters were entifled to
secrecy as to the votes cast.®® However, as noted in Judge Stone’s Dissent, this finding conflicts with

Louisiana Code of Evidence arti¢le 512, which “confirms the privilege to refuse to disclose the tenor

of 2 vote by sccret bellot, unless the vote was cast iliegally.”¢

The determination that these voters were entitled to secrecy likewise violates the
uncontradicted, longstanding jurisprudence of the Louisiana Supreme Couwrt. In Gaiennie v. Druilhet,
the Supreme Court noted that, *{a] legal voter cannot be required to divulge, on or off the witness
stand, for whom he voted.”™” “But the same is not true of an illegal voter.”® Therefore, the Gaiennie
concluded that, if an election contest plaintiff “should succeed in showing to the satisfaction of the
trial court that the three voters m question were ... not qualified voters at said election, the secrecy
protecting legal voters would not stand in the way of the said three voters being required to divalge

for whom they voted.”™

43 The Notation of Frreeularities in the Conduct of Election for Precinct 109 is contained in Exhibit “A” to
Nickelson’s Petition, appearing at page 68 of the Record. (emphasis added).

“ See Appx. “A,” at p. 3 (quoting Arvie v. Skinner, 98-1769 {La. App. 3 Cir. 11/24/98), 722 So. 2d 90, writ
denied, 98-2935 (La. 12/3/98), 731 So. 2d 270. (citing Davis v. McGlothin, 524 So. 2d 1320 (La. App. 3
Cir.1988); writ denied, 525 So. 2d 1046 (La. 1988))).

* See id atp. 10.

4 See id. at p. 34 (citing La. C.E. art. 512); see also Cloud v. Schedler, 14-1261 (La. App. 3 Cir. 12/3/14); 161
S0.3d 831, 832 (After considering voters® testimony as to how they voted in election, trizl court found that the
yoters were bribed to vote in the election).

47 Guiennie v. Druilhet, 143 La. 662, 664; 79 So. 212, 213 (1918) {citing Tuflos v. Lane, 45 La. Ann. 333, 12
South. 508; 15 Cyc. 423; 9R. C. L. 142).

48 See id. (citing 15 Cye. 424; 9R. C. L. 142).

4 See id.
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As purportedly “illegal }foters” are not entitled to secrecy of their votes and, unguestionably,
are not entitled fo secrecy in terms of whether or not they voted in a paxﬁculér contest, the District
Court legally erred in failing to impose an adverse presumption due to Mr. Nickelson’s failure to call
these voters—at a minimum, to determine whether they actually voted in the Sheriff’s contest.™
Vour Honors will note this isste was a key component of the Nickelson petition. See, e.g., Driscoll
v. Stucker (recognizing the existence of “[aJn adversc presumption [] when a party having control of

s favorable witness fails to call him or her to testify.”**

D. Mr. Nickelson did not meet the burden of proof reguired by the Louisiana Election
Code to nuflify an election.

La. Rev. Stat. § 18:1432(A)(1) provides:

A. (1} If the trial judge in an action contestmg an election detenmines that: it is
impossible to determine the result of clection. . . or the number of unqualified voters

who were allowed-to vote by the election officials was sufficient to change the result
of the election ifthey had not been allowed to vote . . . or would huve been sufficient
to change the result had they not oceurred, the judge may render & final judgment
declaring the election void . . . %

Not to belabor this cardinal requirement, but it is settied law that pre-election “Irregularities”
are of consequence onlv if “sufficient to change the resuit had they not occurred.” Mr. Nickelson

has introduced no evidence that the result (twice confirmed) would have changed “had they not

occurred.” The statutory standard for judicially overturning an election tesult is narrow. Because
M. Nickelson has introduced no evidence suggesting that the issues of which he complains “would
have been sufficient to change the result had they not occurred,” he cannot establish that the
November 18, 2023 eleciun should be nullified.

The honorable court below failed to Tecognize this cardinal requirement. In a partial quote of
La. Rev. Stat. § 18:1432(A), the Court omitted the stated requirement that only those irregularities
sufficient to change the result are cognizable in an election contest. The Second Circuit thereby
failed to consider this paramount requirement.

Further, and based on the partizl quote provided in the Opinion and Judgment, with respect,

5 Wotably, Nickelson had trial subpoenas issued to and served on multiple witnesses, but there is no evidence that
Nickelson atiempted to have subpoenas issued to these voters, even though their fitll names and voting precinets are
clearly listed in Exhibit “A” to Nickelson’s Petition.

Sk Driscoll v. Stucker, 04-0589 (La. 1/19/05); 893 So.2d 32 (citing Safezy Ass'n of T tmbermen Self Insurers
Fund v. Malone Lumber, Inc., 34,646 (La. App. 2 Cir. 6/20/01), 793 So0.2d 218, writ den., 01-2557
(La.12/07/01), 803 So.2d 973). :

5274 Rev. Stat. § 18:1432(A)(1) (emphasis added).

52 See id.
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the District Court appears to have confused (1) the inability to “determine the result of the election”

with {2) the stated grounds for challenging and disqualifying votes. Thesc latter remedies require a

showing that-—even a successful challenge to a voter qualification (as was the case here with respect
to 9 of the 11 perceived “irregularities’™)—requires evidence that the discounted vote “would bave
been sufficient to change the result had [it] not occurred.”

The first sentence of § 1432(A){1)—as referenced by the Court—addresses only an inability
to determine how many votes were cast—not which votes are discarded. There is no dispute as to
the count, Col. Whitehorn won the election, as certified. The vote was determined.

1 ike the unsuccessfil election contest plaintiff in Lipsey v. Dardenne, Mr. Nickelson “failed
to produce any evidence establishing that the irregularities” of which Nickelson complains “made
the outcome of the election impossible to determine.”**

As found in Meyer v. Keller, 376 80.2d 636, 637 (La. App. 3 Cir. 1979), “Ttlhe trial court
committed error in calling for a new clection” because “[tfbe only legal basis for calling a new
glection is stated in RS. 18:14327% Tn Meyer, the appellats covrt properly determined that the
district court erred in ordering “a new election because oi the closeness of the vote” in an election
with a four-vote margin.% Although the district court in Meyer also “expressed concern about
f&m“ceen (14) ballots™ with alleged irreg_ulaﬁties, the appellate court found that, “it was error to call
a new election because of the closeness of the election.”” The Meyer court further determined that
“Iilt was the trial judge’s duty to exarnine the validity of the votes in dispute and determine the result
of the election.”

As was the case in Meyer, R.S. 18:1432 “Is not applicable in the case that is before” this
Honorable Court, and “JiJt is not “impossible” to determine the result of this election.” The results
of this election were determined and certified and should not now be disturbed.

As noted by Judge Hunter in his dissent from the Second Circuit plurality opinion in this
matter:

It is virtually impossible to conduct an election without some frregularities
and illegalities taking place, but where conducted in good faith, free of fraud or
intention of wrongdoing, full faith and credit will be given. the result. Therefore,
before a candidate, defeated on the face of the returns, has the right to judicially

54 See Lipsey, 970 So. 2d at 1246 (finding that clection contest plaintiff had “failed to carry his burden of proof
as required by Le. R.8. 18:1432(A) in order to nullify the election™).

55 Meyer v. Keller, 376 S0.2d 636, 637 (La. App. 3 Cir. 1979).
56 See id.

57 See id.
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challenge the declared result of the election, he must allege irregularities of such
character andfor fraud in connection therewith, which, if true, encompassed his
defeat.

Beard v: Henry, 199 So. 468 (La. App. 2 Cir. 1940).%
Because Mr. Nickelson has failed to meet his burden of proof regarding the purported
“irregularities” he alleges, the Second Circuit manifestly erred in affirming the District Court decision

to mullify the election.

E. Adkins v. Huckabay invelved timely challenges fo ballots.

The lower courts’ reliance on Adkins v. Huckabay is entirely misplaced, as the decision fully
supports Sheriff-Elect. Whitehorn’s argument that “irregularity” challenges must be timely
preserved.” Adkins involved challenges to absentee ballots n a runoff clection for Sherift of Red

River Parish that were. in fact. timely raised by a candidate’s representative “Iw]hen the parish Board

of Election Supervisors met to begin tabulating and counting the absentee ballots.”®® Unlike Mr.

Nickelson. the unsuccessful Sheriff candidate and plaintiff in Adkirs had a representative pregent for

the counting of absentee ballots on election dav.5! During the election day tabulation of abseniece

ballots. Adkins® representative categorically challenged “all ballots not properly execited.”®?

Notably, Adkins also included challenges 1o four ballots that “do not qualify as either in-
person or mail-in absentec ballots under the Election Code” because those absentec ballots wers
impermissibly hand-delivered by the Registrar of Voters to the electors. See id. Additionally, one

of the members of the Board of Election Supervisors was the wife of defendant Sheriff Huckabay,

the winner of the election at issue.®® Further, during the tabulation of the ballots in Adkins, Mrs.

Huckabav—the candidate’s wife—denied the request of Mr. Adkins’s representative to mdividually
review the ahsentee ballots.**
Although the Supreme Court in Adkins ultimately conchuded that a new election was

warranted, that decision did not turn on the mere consideration that the mumber of “irregular” votes

B See Appx. “A” atp. 35.

53 See Adiins v. Huckabay, 99-3605, (La. 2/25/00); 755 So.2d 206, 210-222.
& 4kins, 755 So.2d at 210-222 (emphasis added).

81See id.. at 208.

& See id. (emphasis added).

8 See id.

5 See id.
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exoeeded the margin.%® Instead, the Court carefully analyzed the issues in light of the foregoing

citcumstances, including the timely categorical challenge to absentee ballots not meeting the

statutory requirements, the participation of the successful candidate’s wife as a member of the Board

of Election Supervisors, and the hand-delivery of absentee ballots by the Registrar of Voters. See id.

None of those issues are present in the matter at hand.

The opinion rendered by the Second Cirenit in Nugent v. Phelps might be helpiul to Your
Honors: two vears after the decision _of Adkins the Second Circuit opinion in Nugent negates the
comtention that an election must be nullified any time the allegedly irregular votes equal or exceed
the margin of victory.% Nugent involved an election contest brought by “the incumbent Police Chief
who lost the election by a margin of foﬁrrvotes,” who “asserted numerous irregularities and umlawful
activities by defendant, Benji Phelps, and his supporters.”®’ In Nugeﬁz; evidence was presented
demonstrating that at least four voters had accepted something of value in exchange for votes and
that four vocal supporters of the ﬁnsucoessﬁll candidate had been issved subpoenas “ordering them
to appear before a grand jury during the week of the election, thus preventing them from
campaigning.”®®
Citing Adkins v. Huckabay for the proposition that “a party contesting an election no longer

must show fhat ‘but for' the irregularity he would have won the election,” this Court opined in

Nugent:

it is the EFFECT of the irccgularity on determining the outcome, rather than the
FACT of an irregulavicy by itself, that guides us in these matters. Accordingly,

we conclude thai a voie should not be east out simply because a voter was offered

a bribe, or even because a_voter accepted something of value for_the vote.
provided that voter still voted the way he originally intended. Regardless of
criminal implications. cur focus is on whether the alleged activities ACTUDALLY

CHANGED the result of the election by changing the vote totals, or at least made
the election result impussible to determine.®

V1. CONCLUSION

R.S. 18:1315 and 18:1434 are clear, lucid, and unambignous. These statutes present only one

reasonable interpretation: a candidate challenging the results of an election waives the right fo

complain about earlv voting eligibility — and qualifications - if the candidate fails to timely file a

8 See id. at 207-226.

$ Nuugent v. Phelps, 36,366, p. 13 (La. App. 2 Cir. 4/23/02); 816 So.2d 349, 357, writ denied, 20021153 (La.
5/10/02); 815 So.2d 850)).

7 816 So. 2d at 351.
68 See id. at 351-356.

® See id. at 357 (emphasis added).
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written challenge tnder R.S. 18:1315. The time to challenge, and throw out, the four interdict votes
was before the election.

There was nothing difficult about complying Wlth this requirement—had Nickelson wanted
1o do so. Caddo Parish Election Commissioner Johnson testified that notices were published and
calendars were pr-ovided o the candidates to ensure that they knew when sbsentee and early voting
ballots would be reviewed. Nor is there anything difficult about determining who the illegal voiers
might have been. In the case of “interdicts,” according 1o the Clerk of Court’s testimony, it was easy
1o locate these names because they were carefully indexed in the conveyance records, It certainly did
not take Nickelson long to identify these four votes, as his challenging petition was filed less than
two hours after the November 27, 2023 recount vote.

The Second Circuit acknowledges that its plurality opinion regarding interdicts runs afoul of
the decision of the Third Circuit in Lipsey. Purther, and in all events, there is absolutely no evidence

that any of these four apparent interdicts even voted in the Sheriff’s eiection, and certainly oot that

their disqualification would have “cbanged the result.” Minimal diligence with poll watchers would
have prevented this misconduct, for which Nickelson secks reward.

The report of the two persons who. purpertedly voted twice was alleged in Nickeison’s
Petition, which was filed less than two hours eiter the election recount was conciuded. Apparently,
these two voters reported to Nickelson. Mickelson provides no reason why these two aberrant voters
were not called to testify. Nickelson provides no explanation why they voted twice. And certainly,

there is no evidence that these two even voted in the Sheriff’s election; or that had they not voted

twice, this would have “changed the result.”

In a broader sense, there is no goéd reason why Colonel Whitehorn’s remarkable election
victory should be overturned for reasons that have nothing to do with him, his team, or his supporters.

After all, it was Nickelson who chose not to monitor the opening and counting of the mailed
ballots. It was Nickelson that chose not to complain about the election process until it was over on
November 18. Even then, Nickelson withheld his complaints about the process until after the recount
confirmed the electicn of Colonel Whitehorn.

Certainly, Colonel Whitehorn had nothing to do with the bizarre events involving the two
voters who may have voted twice. It is reasonable to assume that these two individuals supported the
candidacy of Mr. Nickelson. It is reasonable to assume they attempted to vote twice for him. It is
certainly unreasonable—with respect, ridiculous—to assume that their machinations were designed
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to advance to candidacy of Colonel Whitehom. Nickelson should not profit from his waiver of the

right to provide poll watchers to prevent this sort of misconduct.

IX. PRAYER

The 43,241 votes cast in the Caddo Parish Sheriff's election are of great significance. Each
vote counted. There is no statutory margin for error—no requirement that a candidate win by more
than one vote. These votes should not be discarded. The result should not be disregarded.

WHEREFORE, Defendant, Col. Henry L. Whitehorn, Sr. prays that, after due proceedings,
the Petition of John Nickelson be dismissed with prejudice and that Col. Whitehom be recognized as
the Sheriff-clect of Caddo Parish, and, as such, installed and be sworn in as Sherift, as provided by

1aw. The lower courts” decision should be overturned, Nickleson’s Petition dismissed, and Colonel

o

Whitehorn recognized as the Sheriff-clect for Caddo Parish, Lona.
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