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Rule 24(b).
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In recent challenges to Georgia’s election laws, this Court has always
allowed political committees—the same Movants! here—to intervene to protect
their interests in the rules governing Georgia’s elections.2 Indeed, Movants are
unaware of any ruling by this Court denying any political party intervention
in a case challenging state election law. That’s unsurprising, as political
parties “brin[g] a unique perspective” to these cases, which is why courts rou-
tinely let them intervene “in actions challenging voting laws.” Democratic
Party of Va. v. Brink, 2022 WL 330183, at *2 (E.D. Va. Feb. 3, 2022).3 The Court

should grant the intervention motion for two independent reasons.

1 Movants are the Republican National Committee and the Georgia Republican Party, Inc.

2 Wood v. Raffensperger, Doc. 14, No. 1:20-cv-5155 (N.D. Ga. Dec. 28, 2020) (order granting
intervention to the Democratic Party of Georgia and the DSCC); United States v. Georgia,
Minute Order, No. 1:21-cv-2575 (N.D. Ga. July 12, 2021) (order granting intervention to the
RNC, NRSC, NRCC, and Republican Party of Georgia); Coal. for Good Governance v.
Raffensperger, Minute Order, No. 1:21-cv-2070 (N.D. Ga. June 21, 2021); Concerned Black
Clergy of Metro. Atlanta v. Raffensperger, Minute Order, No. 1:21-cv-1728 (N.D. Ga. June 21,
2021); Sixth District of the African Meifiodist Episcopal Church v. Kemp, Minute Order, No.
1:21-cv-1284 (N.D. Ga. June 4, 2021); Ga. State Conf. of NAACP v. Raffensperger, Doc. 40,
No. 1:21-¢v-1259 (N.D. Ga. June 4, 2021); Vote Am. v. Raffensperger, Doc. 50, No. 1:21-cv-
1390 (N.D. Ga. June 4, 2021); New Ga. Project v. Raffensperger, Doc. 39, No. 1:21-cv-1333
(N.D. Ga. June 4, 2021); Asizn Ams. Advancing Justice-Atlanta v. Kemp, Doc. 39, No. 1:21-
cv-1284 (N.D. Ga. June 4, 2021); Black Voters Matter Fund v. Raffensperger, Doc. 42, No.
1:20-cv-4869 (N.D. Ga. Dec. 9, 2020).

3 E.g., Vote.org v. Byrd, Doc. 85, No. 4:23-cv-111 (N.D. Fla. May 26, 2023); La Union del Pueblo
Entero v. Abbott, 29 F.4th 299, 309 (5th Cir. 2022) (reversing the district court’s denial of the
Republican committee’s motion to intervene as of right); Republican Nat’l Committee v.
Chapman, 447 M.D. 2022 (Pa. Common. Ct. Sept. 29, 2022) (order granting intervention to
various Democratic political committees); Democratic Nat’l Comm. v. Hobbs, Doc. 18, No.
2:22-¢v-1369 (D. Ariz. Aug. 24, 2022); Mi Familia Vota v. Hobbs, Doc. 53, No. 2:21-cv-1423
(D. Ariz. Oct. 4, 2021); Harriet Tubman Freedom Fighters Corp. v. Lee, Doc. 34, No. 4:21-cv-
242 (N.D. Fla. July 6, 2021); Fla. Rising Together v. Lee, Doc. 52, No. 4:21-cv-201 (N.D. Fla.
July 6, 2021); Fla. State Conference of Branches & Youth Units of NAACP v. Lee, Doc. 43, No.
4:21-cv-187 (N.D. Fla. June 8, 2021); League of Women Voters of Fla. v. Lee, Doc. 72, No. 4:21-
cv-186 (N.D. Fla. June 4, 2021); Swenson v. Bostelmann, Doc. 38, No. 20-cv-459 (W.D. Wis.
June 23, 2020); Edwards v. Vos, Doc. 27, No. 20-cv-340 (W.D. Wis. June 23, 2020); Democratic
Nat’l Comm. v. Bostelmann, 2020 WL 1505640, at *5 (W.D. Wis. Mar. 28, 2020); Gear v.
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First, Movants satisfy the criteria for intervention as of right under Rule
24(a)(2). Their motion is timely: Plaintiffs filed their complaint barely two
months ago, motions to dismiss are only now being filed, and no party will be
prejudiced. Movants also have a clear interest in protecting their candidates,
voters, and resources from Plaintiffs’ attempt to invalidate Georgia’s duly
enacted election rules. Finally, no other party adequately represents Movants’
distinct interests in conserving their resources and helping Republican
candidates and voters.

Second, and alternatively, the Court should grant Movants permissive
intervention under Rule 24(b). Again, this motion is timely. Movants’ defenses
share common questions of law and fact with the existing parties, and
intervention will result in no delay or preiudice. The Court’s resolution of the
important questions in this case will have significant implications for Movants
as they work to ensure that cand:dates and voters can participate in fair and
orderly elections.

Whether under Ruie 24(a)(2) or (b), Movants should be allowed to

intervene as defendauts.

Knudson, Doc. 58, No. 3:20-cv-278 (W.D. Wis. Mar. 31, 2020); Lewis v. Knudson, Doc. 63, No.
3:20-cv-284 (W.D. Wis. Mar. 31, 2020); Pavek v. Simon, Doc. 96, No. 19-cv-3000 (D. Minn.
July 12, 2020); Ariz. Democratic Party v. Hobbs, Doc. 60, No. 2:20-cv-01143 (D. Ariz. June 26,
2020); League of Women Voters of Minn. Ed. Fund v. Simon, Doc. 52, No. 20-cv-1205 (D. Minn.
June 23, 2020); Nielsen v. DeSantis, Doc. 101, No. 4:20-cv-236 (N.D. Fla. May 28, 2020);
Priorities USA v. Nessel, 2020 WL 2615504, at *5 (E.D. Mich. May 22, 2020); Thomas v.
Andino, 2020 WL 2306615, at *4 (D.S.C. May 8, 2020); Corona v. Cegavske, No. CV 20-OC-
644-1B (Nev. 1st Jud. Dist. Ct. Apr. 30, 2020); League of Women Voters of Va. v. Va. State Bd.
of Elections, Doc. 57, No. 6:20-cv-24 (W.D. Va. Apr. 29, 2020).
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INTERESTS OF PROPOSED INTERVENORS

Movants are two political committees who support Republicans in
Georgia. The Republican National Committee is a national committee, as
defined by 52 U.S.C. §30101, that manages the Republican Party’s business at
the national level, supports Republican candidates for public office at all levels,
including in Georgia, and coordinates fundraising and election strategy, and
develops and promotes the national Republican platform. The Georgia
Republican Party is a political party that works to promote Republican values
and to assist Republican candidates in obtaining election to partisan federal,
state, and local office. Both Movants have interesis—their own and those of
their members—in the rules and procedures governing Georgia’s elections.
That includes Georgia’s upcoming electioris in 2024 for federal and state office.

ARGUMENT

I. Movants are entitled to intervene as of right.

Rule 24 “should be liberaily construed,” Clark v. Sandusky, 205 F.2d 915,
919 (7th Cir. 1953), and “[a]lny doubt concerning the propriety of allowing
intervention should e resolved in favor of the proposed intervenors,” Fed. Sav.
& Loan Ins. v. Falls Chase Special Taxing Dist., 983 F.2d 211, 216 (11th Cir.
1993). Under Rule 24(a)(2), this Court “must allow” intervention as of right if
four things are true: the motion is timely; movants have a legally protected
interest in this action; this action may impair or impede that interest; and no
existing party adequately represents Movants’ interests. Chiles v. Thornburgh,

865 F.2d 1197, 1213 (11th Cir. 1989). Movants satisfy all four elements.
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A. The motion is timely.

This Court considers four factors in determining the timeliness of a
motion to intervene: the delay after the movant knew its interest in the case;
any prejudice to the existing parties from that delay; prejudice to the movant
from denying intervention; and any unusual circumstances. Id. These factors
all favor Movants.

Movants filed the motion early in the litigation. Plaintiffs filed their
lawsuit in late September, and Defendants moved to dismiss just this week. A
motion is timely when the Court has not yet taken “significant action,” Georgia
v. U.S. Army Corps of Eng’rs, 302 F.3d 1242, 1259-66 (11th Cir. 2002), or when
“no substantive proceedings have taken place,” Ga. Aquarium, Inc. v. Pritzker,
309 F.R.D. 680, 684 n.6 (N.D. Ga. 2014) (Totenberg, J.). And much later
Intervention motions have been declar=d timely. See e.g., id. (motion filed over
three months after complaint was tiled); U.S. Army Corps of Eng’rs, 302 F.3d
at 1259 (motion filed six months after complaint and “discovery was largely
complete”); Davis v. Bancinsure, Inc., 2013 WL 1226491, at *2 (N.D. Ga. Mar.
18, 2013) (motion filed four and a half months after complaint and the parties
had already fully briefed motions for summary judgment); North Dakota v.
Heydinger, 288 F.R.D. 423, 429 (D. Minn. 2012) (motion filed one year after
answer).

Moreover, Movants filed rapidly after learning their interests were at
stake. An intervening defendant “knew or should have known of its interest in
the action” when a party defendant files a pleading demonstrating it “will not
argue” in favor of certain interests. Reassure Am. Life Ins. Co. v. Shomers, 265

F.R.D. 672, 675 (S.D. Fla. 2010). In their proposed motion to dismiss, Movants
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raise several arguments that no Defendant has raised in this case. Indeed, no
Defendant has even moved to dismiss the complaint on the merits—their
arguments go only to standing. See Doc. 46. Some of the Defendants didn’t even
move to dismiss at all. See Doc. 24. But Movants have national interests in a
dismissal on the merits. Those interests were put at stake this week, only after
the Defendants responded to the complaint and demonstrated that they will
not raise those arguments.

Nor will Movants’ intervention prejudice the parties. This litigation has
not yet begun in earnest. Movants will comply with ali deadlines that govern
the parties, will work to prevent duplicative briefing, and will coordinate with
the parties on discovery. If Movants are not ailowed to intervene, however,
their interests could be irreparably harmed by an order overriding Georgia’s
election rules and undermining the integrity of Georgia’s elections. There are
no unusual circumstances. Their niotion is timely.

B. DMovants have protected interests in this action.

As this Court has held before, Movants have “a specific interest” in
“promoting their chcsen candidates and protecting the integrity of Georgia’s
elections.” Black Voters Matter Fund v. Raffensperger, Doc. 42 at 5, No. 1:20-
cv-4869 (N.D. Ga. Dec. 9, 2020). Specifically, Movants have at least three
“direct, substantial, legally protectible interest[s] in the proceeding.” Chiles,
865 F.2d at 1213-14 (citation omitted).

First, Movants have “a direct and substantial interest in the
proceedings” because they “affect the [Movants’] ability to participate in and

maintain the integrity of the election process in [Georgia].” La Union del



Case 1:23-cv-04929-AT Document 51-1 Filed 01/12/24 Page 7 of 18

Pueblo Entero v. Abbott, 29 F.4th 299, 306 (5th Cir. 2022). Laws like the one
Plaintiffs challenge here serve “the integrity of [the] election process,” Eu v.
San Fran. Cty. Democratic Cent. Comm., 489 U.S. 214, 231 (1989), and the
“orderly administration” of elections, Crawford v. Marion Cty. Election Bd.,
553 U.S. 181, 196 (2008) (op. of Stevens, J.). When elections are safe and
secure—and voters perceive them as such—voters are more likely to vote and
more likely to trust the outcome of the elections. Indeed, federal courts
“routinely” find that political parties have interests supporting intervention in
litigation regarding election rules. Issa, 2020 WL 3074351, at *3; see, also,
Siegel v. LePore, 234 F.3d 1163, 1169 n.1 (11th Cix 2001).

Second, political parties have inherent interests in the rules that govern
the elections in which they participate. “[Iln cases challenging various
statutory schemes as unconstitutional or as improperly interpreted and
applied, the courts have recoginized that the interests of those who are
governed by those schemes aie sufficient to support intervention.” Chiles, 865
F.2d at 1214. In other woeirds, because Movants’ candidates will “actively seek
[election or] reelection in contests governed by the challenged rules,” and
Movants’ voters will vote in them, Movants have an interest in “demand[ing]
adherence” to Georgia’s rules. Shays v. FEC, 414 F.3d 76, 88 (D.C. Cir. 2005).
Indeed, given their inherent interest in elections, usually “[n]Jo one disputes”
that political parties “meet the impaired interest requirement for intervention
as of right.” Citizens United v. Gessler, 2014 WL 4549001, *2 (D. Col. Sept. 15,
2014).
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Election rules affect political parties most of all. Parties and their voters
must comply with rules such as the application deadline Plaintiffs seek to
change with this lawsuit. They must ensure their candidates, members, and
voters are informed of those rules and have the resources to comply. And—a
critical point for federal lawsuits—they must work quickly to respond to
sudden, court-ordered changes to those rules in the lead up to an election.
Where, as here, “changes in voting procedures could affect candidates running
as Republicans and voters who [are] members of the ... Republican Party”
there 1s “no dispute that the ... Republican Party ha|s] an interest in the
subject matter of this case.” Ohio Democratic Party v. Blackwell, 2005 WL
8162665, *2 (S.D. Ohio Aug. 26, 2005).

Third, all of this regulation, compliance, and education doesn’t come
cheap. Every election cycle, party organizations like Movants “expend
significant resources” on the election process—a process that the challenged
laws “unquestionably regulatie].” La Union del Pueblo Entero, 29 F.4th at 305.
Plaintiffs challenge Georgia’s deadline to apply for absentee voting. See Doc. 1.
Deadlines are critical to political party strategy, messaging, and turnout.
Movants will issue countless mailings, emails, social media posts, and other
communications informing voters how and when they can apply for an
absentee ballot. Those campaigns cost money. When the rules of the road
change, so must Movants’ campaigns. That means spending more money to
reinform voters, correct past messaging, and reevaluate strategy.
Safeguarding Movants’ coffers from costs associated with sudden court-ordered

changes in election procedure is a legitimate “interest” under Rule 24(a)(2).
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E.g., Issa, 2020 WL 3074351, at *3; Bldg. & Realty Inst. of Westchester &
Putnam Ctys., Inc. v. New York, 2020 WL 5658703, at *11 (S.D.N.Y. 2020). And
that rule applies with special force here, where “changes in voting procedures
could affect candidates running as Republicans and voters who [are] members
of the ... Republican Party.” Ohio Democratic Party, 2005 WL 8162665, *2 (S.D.
Ohio Aug. 26, 2005). “[T]here 1s no dispute that the ... Republican Party ha[s]
an interest in the subject matter of this case.” Id.

Affording Plaintiffs relief in this case would introduce significant
complexities to the absentee ballot application process and thereby cause a
further drain on Movants’ resources. First, Movants would need to expend
resources for an additional four days encouraging their voters to return their
absentee ballot applications. Second, Mavants would have to educate their
voters about who is eligible for a later application deadline—i.e., only voters
“who may be absent from their eiection district or unit” on Election Day, 52
U.S.C. § 10502(d)—and inccrporate that qualification into their get-out-the-
vote operations. Third, Movants would have to educate their voters that a later
application deadline applies only to the presidential election, see id., and that
the earlier statutory deadline applies to all other races, and account for these
different deadlines in designing and executing their get-out-the-vote
strategies. The dueling deadlines also would likely impact turnout in down-
ballot races, thus requiring additional resources targeted there.

In short, if Plaintiffs have standing to bring this lawsuit on behalf of
their members, then Movants have an interest in defending against this

lawsuit on behalf of theirs. See Chiles, 865 F.2d at 1213 (“a party seeking to
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intervene need not demonstrate that he has standing in addition to meeting
the requirements of Rule 24”). For these reasons, this Court has recognized
that Movants have “significant interests at stake” in cases like this one. New
Ga. Project, Doc. 39, No. 1:21-cv-1333 (N.D. Ga.).

C. This action threatens to impair Movants’ interests.

Going forward without Movants would “impair” their interests. Fed. R.
Civ. P. 24(a)(2). Movants “do not need to establish that their interests will be
impaired.” Brumfield v. Dodd, 749 F.3d 339, 344 (5th Cir. 2014). Instead, they
must show “only that the disposition of the action ‘may’ impair or impede their
ability to protect their interests.” Id. This languag= from Rule 24 is “obviously
designed to liberalize the right to intervene in federal actions.” Nuesse v. Camp,
385 F.2d 694, 701 (D.C. Cir. 1967).

Here, Movants’ interests will piainly “suffer if the Government were to
lose this case, or to settle it against [Movants’] interests.” Mausolf v. Babbitt,
85 F.3d 1295, 1302-03 (8th Cir. 1996). Not only would an adverse decision
undercut democratically enacted laws that protect voters and candidates
(including Movants’ members), Frank v. Walker, 768 F.3d 744, 751 (7th Cir.
2014), but it would also “change the entire election landscape for [Movants’]
members and volunteers,” thereby “chang[ing] what [Movants] must do to
prepare for upcoming elections,” La Union, 29 F.4th at 307; see also Shays, 414
F.3d at 85-86. That alone satisfies the impaired interest requirement. La
Union, 29 F.4th at 307; Shays, 414 F.3d at 85-86.

More concretely, granting Plaintiffs relief before the 2024 election

threatens to confuse voters and undermine confidence in the electoral process.

10
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See Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006) (“Court orders affecting
elections ... can themselves result in voter confusion.”). An injunction could
result in two different deadlines for those requesting an absentee ballot: one
for voters who are actually absent from the polling place and who are only
eligible to vote for President and Vice President, and another for all other
absentee voters. Movants will be forced to educate voters about these diverging
deadlines and encourage those who use the seven-day deadline to quickly mark
and return their ballots within that condensed period. The divergent deadlines
would also harm down-ballot Republican Party candidates, who will lose votes
because those applying under the seven-day deadliie are only eligible to vote
for President and Vice President. These harms directly injure political parties
and their candidates, who could lose votes and ultimately the election due to
an injunction from this Court.

To defend against those electoral harms, Movants will also be forced to
spend substantial resources fighting inevitable confusion, informing
Republican voters of changes in the law, and galvanizing participation in the
wake of the “consequent incentive to remain away from the polls.” Id.; accord
Pavek v. Simon, 2020 WL 3183249, at *10 (D. Minn. June 15, 2020). They must
inform voters of the new deadline, plus the different criteria and exceptions for
that deadline. Those pocketbook costs are an independent injury.

Moreover, “as a practical matter,” Fed. R. Civ. P. 24(a)(2), this proceeding
might be the only time that Movants can litigate Plaintiffs’ claims. This Court’s
decision could be the final word on the laws governing the next election.

Because the “very purpose of intervention is to allow interested parties to air

11
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their views ... before making potentially adverse decisions,” Brumfield, 749
F.3d at 345 (emphasis added), the “best” course is to give “all parties with a
real stake in [the] controversy ... an opportunity to be heard.” Hodgson uv.

UMWA, 473 F.2d 118, 130 (D.C. Cir. 1972). That includes Movants.

D. The existing parties do not adequately represent Movants’
interests.

Finally, no party adequately represents Movants’ interests. Inadequacy
1s not a demanding standard. Some courts outside the Eleventh Circuit
presume adequate representation in cases where government defendants are
charged with defending the constitutionality of statutes. But as this Court
recently explained, “this Circuit” does not apply a “heightened standard to
motions to intervene.” Greene v. Raffensperger, No. 22-cv-1294, 2022 WL
1045967, at *3 (N.D. Ga. Apr. 7, 2022) (Totenberg, J.). Rather, “under binding
case law in this Circuit, the burden to show inadequacy of representation is
‘minimal’ and only requires intervenors to show that Defendants’
representation of their interests may be inadequate.” Id.; see also Chiles, 865
F.2d at 1214 (“the burden of making that showing should be treated as
minimal,” and proposed intervenors “should be allowed to intervene unless it
1s clear that [the current parties] will provide adequate representation”).

Movants satisfy this minimal standard. To begin with, the State doesn’t
even share Movants’ interests, let alone adequately represent them. The State
Defendants necessarily represent “the public interest,” rather than Movants’
“particular interest[s]” in protecting their resources and the rights of their
candidates and voters. Coal. of Ariz./N.M. Counties for Stable Economic

Growth v. DOI, 100 F.3d 837, 845 (10th Cir. 1996). While the State “may well

12
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believe that what best serves the public welfare will also best serve the overall
interests of [Movants], the fact remains that the [Movants] may see their own
interest in a different, perhaps more parochial light.” Conservation L. Found.
of New England, Inc. v. Mosbacher, 966 F.2d 39, 44 (1st Cir. 1992). For that
reason, courts “often conclude[] that governmental entities do not adequately
represent the interests of aspiring intervenors.” Fund for Animals, Inc. v.
Norton, 322 F.3d 728, 736 (D.C. Cir. 2003).

That’s especially true in election litigation. The State has no interest in
the election of Movants’ candidates, the mobilization of Movants’ voters, or the
costs associated with either. Instead, as state officials acting on behalf of all
Georgia citizens and the State itself, the State Defendants must consider “a
range of interests likely to diverge from those of the intervenors.” Meek v.
Metro. Dade Cty., 985 F.2d 1471, 1478 (11th Cir. 1993). Those clashing
interests include:

e the interests of Plaintiffs. See In re Sierra Club, 945 F.2d 776, 779-80

(4th Cir. 1991).

e “the expense of defending the current [laws] out of [state] coffers.”
Clark v. Putnam Cnty., 168 F.3d 458, 461 (11th Cir. 1999). Movants
need only consider their own costs.

e “the social and political divisiveness of the election issue” to the State.
Meek, 985 F.2d at 1478. Movants address the issue’s effect on the
Republican Party and Republican voters.

e Defendants’ preference to “resolve this case” on “standing grounds.”

La Union, 29 F.4th at 308. Movants prefer to win on the merits.

13
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This Court has recognized that these differences meet the “minimal burden to
show that the existing Defendants’ representation of their interests, at the very
least, may be inadequate.” Greene, 2022 WL 1045967, at *4 (granting
intervention as of right to Georgia residents challenging the eligibility of a
congressional candidate).

Movants will also raise important statutory and constitutional
arguments, as their accompanying motion to dismiss demonstrates. At the very
least, Movants will “serve as a vigorous and helpful supplement” to Defendants
and “can reasonably be expected to contribute to the informed resolutions of
these questions.” NRDC v. Costle, 561 F.2d 904, 912-13 (D.C. Cir. 1977).
Movants seek to preserve Georgia’s election safeguards, including the deadline
challenged here, and they bring a wealth cf knowledge and experience to the
table. Movants thus should be granted intervention under Rule 24(a)(2).

II. Alternatively, Movants are entitled to permissive intervention.

Even if Movants were not entitled to intervene as of right under Rule
24(a), this Court should grant them permissive intervention under Rule 24(b).
Courts grant permiszive intervention when the movant has “a claim or defense
that shares with the main action a common question of law or fact,” Fed. R.
Civ. P. 24(b), a requirement that “is generally given a liberal construction,” Ga.
Aquarium, 309 F.R.D. at 690 (citing Stallworth v. Monsanto Co., 558 F.2d 257,
269 (5th Cir. 1977)). Courts also consider “whether the intervention will
unduly delay or prejudice the adjudication of the original parties’ rights.” Fed.
R. Civ. P. 24(b)(3); see Chiles, 865 F.2d at 1213. Inadequate representation is
not a requirement, Black Voters Matter, Doc. 42 at 5, No. 1:20-cv-4869 (N.D.

14
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Ga.), and Rule 24(b)(2) “plainly dispenses with any requirement that the
intervenor shall have a direct personal or pecuniary interest in the subject of
the litigation,” SEC v. U.S. Realty & Imp. Co., 310 U.S. 434, 459 (1940).

The requirements of Rule 24(b) are met here. As explained in Section I,
this motion is timely. And Movants will raise defenses that share common
questions with the parties’ claims and defenses. Plaintiffs allege that Georgia’s
registration deadline violates the Voting Rights Act. Movants not only reject
that allegation, but also argue that Plaintiffs’ claim is foreclosed by the
Constitution, and that granting Plaintiffs relief before thie 2024 election would
violate the Purcell doctrine.

Unsurprisingly, this Court has held that these conditions justified
permissive intervention in similar election disputes. E.g., New Ga. Project,
2021 WL 2450647, at *2 (granting initervention to the same Movants here);
Greene, 2022 WL 1045967, at *4. That’s often the simplest path, since “the
Court need not determine whether [Movants] are entitled to intervene as a
matter of right under thie more stringent standard in Rule 24(a)” when
“Movants meet the standard for permissive intervention under Rule 24(b).” Ga.
Aquarium, 309 F.R.D. at 690; see also, e.g., Swenson, Doc. 38, No. 20-cv-459
(W.D. Wis.) (“[TThe [RNC and Republican Party of Wisconsin] have a defense
that shares common questions of law and fact with the main action; namely,
they seek to defend the challenged election laws to protect their and their
members’ stated interests—among other things, interest in the integrity of
Wisconsin’s elections.”); Priorities USA, 2020 WL 2615504, at *5 (recognizing

that the permissive-intervention criteria were met when the RNC
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“demonstrate[d] that they seek to defend the constitutionality of Michigan’s
[election] laws, the same laws which the plaintiffs allege are
unconstitutional”).

Movants’ intervention will not unduly delay this litigation or prejudice
anyone. “[A]llowing intervention by Movants will not unduly delay or prejudice
the adjudication of [Plaintiffs’] claims” when the “litigation is in a relatively
nascent stage and none of the deadlines” in the Court’s scheduling order have
passed. Ga. Aquarium, 309 F.R.D. at 691. Here, the Court only just ordered
Defendants to respond to by January 8. And no party has filed substantive
motions. See Greene, 2022 WL 1045967, at *5 (granting permissive
intervention and distinguishing case in which the “motions then pending
before the court had already been briefed”).

Responding to Movants’ arguments will not “unduly delay or prejudice”
the case, Fed. R. Civ. P. 24(b)(3), since Plaintiffs “can hardly be said to be
prejudiced by having to prove a lawsuit [they] chose to initiate,” Security Ins.
Co. of Hartford v. Schipporeit, Inc., 69 F.3d 1377, 1381 (7th Cir. 1995). Movants
also commit to subraitting all filings in accordance with whatever briefing
schedule the Court imposes, “which is a promise” that undermines claims of
undue delay. Emerson Hall Assocs., LP v. Travelers Casualty Ins. Co. of Am.,
2016 WL 223794, *2 (W.D. Wis. Jan. 19, 2016). Allowing Movants to intervene
will allow “the Court ... to profit from a diversity of viewpoints as [Movants]
illuminate the ultimate questions posed by the parties.” Franconia Minerals
(US) LLC v. United States, 319 F.R.D. 261, 268 (D. Minn. 2017). Where a court

has doubts, “the most prudent and efficient course” is to allow permissive

16



Case 1:23-cv-04929-AT Document 51-1 Filed 01/12/24 Page 17 of 18

intervention. Lac Courte Oreilles Band of Lake Superior Chippewa Indians of
Wis. v. United States, 2002 WL 32350046, *3 (W.D. Wis. Nov. 20, 2002).
CONCLUSION
Movants respectfully request that the Court grant their motion and
allow them to intervene as defendants.

This 12th day of January, 2024.

Respectfully submitted,

/sl Alex Kaufman
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INTRODUCTION

The Plaintiffs demand that this Court invalidate reasonable state elec-
tion rules before the next election. Georgia’s deadline for voters to apply to vote
by absentee ballot reflects the reasoned judgment of the state legislature. The
Plaintiffs claim it violates federal law, but they’re wrong for two reasons.

First, Congress has no power to displace state deadlines for absentee-
ballot applications. In the 1970 amendments to the Voting Rights Act, Con-
gress included a provision that requires States to permit qualified voters “who
may be absent from their election district or unit” to vote by absentee ballot in
presidential election so long as they apply within “seven days” before the elec-
tion. 52 U.S.C. §10502(d). But Congress has no power to enact such a require-
ment. In Oregon v. Mitchell, the Supreme Ceurt upheld other portions of that
statute in a fractured decision, but it did not reach the seven-day deadline at
issue here. 400 U.S. 112 (1970). Ana under current precedent, the seven-day
deadline does not pass constituitional muster. Neither the Fourteenth Amend-
ment nor the Electors Clause nor any other constitutional provision gives Con-
gress authority to ensct the national seven-day application deadline. The fed-
eral law 1s unconstitutional, and thus the Plaintiffs’ claim fails.

Second, even if the federal seven-day deadline were constitutional, the
Plaintiffs’ facial challenge fails. The federal seven-day deadline applies only to
voters “who may be absent from their election district or unit.” 52 U.S.C.
§10502(d). But that does not mean there are no circumstances in which
Georgia may lawfully apply its eleven-day deadline. Indeed, the federal law

the Plaintiffs invoke doesn’t apply at all to Georgia’s regulation of absentee
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balloting for voters who are present in “their election district or unit” on elec-
tion day. Id.; see Ga. Code §§21-2-380, -381(a)(1)(A), -385(c)-(d).

The Court should dismiss the Plaintiffs’ complaint.

BACKGROUND

For most of this Nation’s history, every State required voters to be a res-
ident of the State for a period of time before they could vote in elections. See
Elections — Qualification of Voters — Residency Requirements Reduced for Vot-
ing in Presidential Elections — Uniform Act for Voting by New Residents in
Presidential Elections, 77 Harv. L. Rev. 574, 574 (1964). The durations ranged
from six months to two years and allowed new residents to become familiar
with local concerns and candidates before voting in the State’s elections. Id.
But States gradually recognized that presidential elections were unique. Un-
like congressional or state candidates, presidential candidates are on the bal-
lots in multiple States. They campaign on national platforms, address national
issues, and are chosen by ¢lectors across the country, not just in one State.
Thus, a voter who moved from California to Idaho during the election season
would likely be considering the same issues and candidates for the presidency,
regardless of the move.

Acknowledging the national character of presidential elections, several
States adopted the Uniform Voting by New Residents in Presidential Election
Act. See Elections, supra, at 574 n.4. The aim of the act was to reduce the length
of time required to be a resident of a State to vote in presidential elections. Id.
at 574-75. Idaho was one of the early adopters, amending its constitution to

permit new residents to vote in presidential elections so long as they had re-
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sided in the State for at least 60 days and were otherwise qualified to vote. See
Idaho S.J.R. 6 (Nov. 6, 1962), amending Idaho Const., art. 6, §2. To vote in all
other elections, voters had to reside in the State at least six months prior to
the election. See An Act Defining General Election, ch. 140, §37, 1970 Idaho
Laws 351, 370. And if a voter moved counties within the State, there was a 30-
day residency requirement. Id.

Congress was dissatisfied with the States’ slow progress toward uni-
formity on residency requirements. In 1970, Congress amended the Voting
Rights Act to address durational residency requirements and other civil rights
concerns. See Pub. L. No. 91-285, 84 Stat. 314 (197%). The amendments added
three new provisions: (1) a minimum voting age of eighteen years to vote in
state and federal elections; (2) a prohibition on States from requiring voters to
meet a minimum residency duration to vote in presidential elections; and (3)
uniform rules for absentee voting for presidential elections.

President Nixon had :inisgivings about the constitutionality of the na-
tional voting age. In his signing statement, the President wrote that although
he “strongly favor[ed; the 18-year-old vote,” he “believe[d]—along with most of
the Nation’s leading constitutional scholars—that Congress has no power to
enact it by simple statute, but rather it requires a constitutional amendment.”
President Richard Nixon, Statement on Signing the Voting Rights Act Amend-
ments of 1970 (June 22, 1970). Nevertheless, Nixon signed the bill and directed
the Attorney General to file “a swift court test of the constitutionality of the

18-year-old provision.” Id.
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Just a couple months later, the Supreme Court received several original
actions that raised the constitutionality of some of the new provisions. See
Oregon v. Mitchell, 400 U.S. 112, 117 n.1 (1970) (op. of Black, J.). The United
States filed two cases attempting to enforce the new provisions against Idaho
and Arizona. Oregon and Texas filed the other two cases against the U.S.
Attorney General, arguing that some of the new provisions were unconstitu-
tional. All four cases raised the constitutionality of the national voting age. See
id. The case against Arizona raised the constitutionality of the nationwide
literacy-test ban, and the case against Idaho raised the constitutionality of the
ban on durational-residency requirements and the uniform absentee-voting
rules. Id. All four cases were consolidated in Gregon v. Mitchell.

The case fractured the Court. All fustices agreed that Congress could
prohibit literacy tests under the Fourteenth and Fifteenth Amendments. Id. at
118. A majority of the Court agresd that the 18-year-old minimum voting age
was constitutional only as appiied to federal elections, but they failed to form
a majority on the reascning. Id. at 117-18. Similarly, the Court agreed that
Congress could set residency requirements and provide for absentee balloting
in presidential elections. Id. at 118. Justice Harlan dissented from that conclu-
sion. Id. at 118-19. He would have held that the residency and absentee rules
of the 1970 amendments were unconstitutional. Id.

The remaining Justices split on their reasoning. Justice Black alone
would have found that the Electors Clause gave Congress authority to preempt
residency requirements. Id. at 124 (op. of Black, J.); see also id. at 134. The

other seven Justices relied on Congress’s remedial power under §5 of the
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Fourteenth Amendment to enforce the Privileges or Immunities Clause.
Justice Douglas, writing for himself, believed that the ban on durational resi-
dency requirements was a valid exercise of Congress’s remedial power to pro-
tect the right to vote. See id. at 150 (op. of Douglas, J.). Justice Brennan, joined
by two others, reasoned that Congress could prohibit residency requirements
under the Fourteenth Amendment to protect the right to interstate travel. Id.
at 237-38 (Brennan, J., concurring). Justice Stewart, joined by two others,
reached the same conclusion. Id. at 285-86 (Stewart, J., concurring). Even
though the Justices applied their reasoning only to the durational residency
requirements, some of them described their decision as broadly upholding
“Section 202 [of] the Voting Rights Act Amendraents of 1970,” which contains
the uniform absentee voting rules. Id. at 235 (Stewart, J., concurring); see also
id. at 237 (Brennan, J., concurring).

This case concerns a narirow portion of those absentee voting rules.
Section 202 of the 1970 amendments, now codified at 52 U.S.C. §10502, con-
tains both the durationai-residency provision and the rules concerning absen-
tee voting. Among otlier things, those absentee rules require States to “provide
by law for the casting of absentee ballots” for presidential elections “by all duly
qualified residents of such State who may be absent from their election district
or unit in such State on the day such election is held.” 52 U.S.C. §10502(d).
Ballots of such voters must be counted so long as the voter applies “not later
than seven days immediately prior to such election and have returned such
ballots to the appropriate election official of such State not later than the time

of closing of the polls in such State on the day of such election.” Id.
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The decision upholding parts of the Voting Right Act in Oregon v.
Mitchell does not reach this provision. Only the complaint against Idaho in-
voked Section 202’s absentee-ballot rules. See Complaint at 5, United States v.
Idaho, 400 U.S. 112 (Aug. 1970) (No. 47, Original) (challenging Idaho’s “con-
tinued enforcement of the durational residency requirements and absentee vot-
ing provisions (to the extent inconsistent with Section 202...).”).! But Idaho did
not have any laws inconsistent with the seven-day absentee-application dead-
line. At the time, any Idaho voter who would be absent from her precinct on
election day could apply to vote absentee by filing a written application before
the election. See Mitchell, 400 U.S. at 239 n.19 (Brerinan, J., concurring). Idaho
allowed the “application to be made at any time.” Id. Since Idaho didn’t have
an absentee-application deadline, the United States only challenged its dura-
tional-residency requirement, absentee-ballot deadline, and minimum voting
age. See Complaint at 4-6, United States v. Idaho, 400 U.S. 112 (Aug. 1970)
(No. 47, Original).2 And Oregon v. Mitchell never addressed Section 202’s
seven-day application ruie.

Against this backdrop, Georgia changed the window for submitting
absentee-ballot applications. To vote by mail-in ballot in Georgia, voters must
apply at least eleven days before the election. Ga. Code §21-2-381(a)(1)(A). The

Georgia Legislature adopted this deadline after weighing a variety of adminis-

1 A copy of the complaint is attached in the Appendix to this Motion.

2 In 1970, Idaho passed a law that would impose a deadline to file absentee-
voting applications of “5:00 p.m. on the day before the election,” effective
January 1, 1971. An Act Defining General Election, ch. 140, §163, 1970 Idaho
Laws 351, 407; see also Mitchell, 400 U.S. at 239 n.19 (Brennan, J., concurring).
But even that rule would not have conflicted with Section 202’s seven-day
deadline.
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trative and electoral considerations. See State Defendants’ Br. in Support of
Mot. to Dismiss at 2, Doc. 46-1. The deadline is a reasonable exercise of the
Legislature’s authority to govern elections, and it conflicts with no valid federal

law.

ARGUMENT

I. Congress does not have power to regulate the absentee-ballot
application deadline for presidential elections.

The State Legislatures bear primary responsibility for regulating the
“Times, Places and Manner of holding Elections for Senators and
Representatives.” U.S. Const. art I, §4. Congress can, if it so chooses, “make or
alter such Regulations, except as to the Places of chusing Senators.” Id. But for
presidential elections, Congress can only “determine the Time of chusing the
Electors, and the Day on which they shall give their votes.” U.S. Const. art II,
§1.

Nevertheless, Congress claimed authority to regulate the “manner” of
presidential elections in the 1970 amendments to the Voting Rights Act. In
Section 202 of the amendments, Congress abolished durational residency re-
quirements for presidential elections and established uniform absentee voting
and registration requirements. Oregon v. Mitchell upheld some of those provi-
sions, but not the seven-day absentee ballot application deadline at issue here.
And since that case, the Court’s understanding of the limits of Congress’s re-
medial power under the Fourteenth Amendment and the right to travel have
evolved, undermining the rationale for its Section 202 holdings. Even if that
were not the case, the Mitchell plurality’s reasoning to broadly uphold other

aspects of Section 202 based on the right to travel cannot support a national
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absentee-application deadline. And no other constitutional provision supports
it, either.

A. Congress cannot preempt States’ absentee-application
deadlines to protect the right to interstate travel.

Section 202’s seven-day deadline for absentee-ballot applications fails
the test for remedial legislation protecting a right to interstate travel under
the Fourteenth Amendment. “Congress’ power under §5 ... is limited to adopt-
ing measures to enforce the guarantees of the Amendment.” Saenz v. Roe, 526
U.S. 489, 508 (1999) (cleaned up). But “[l]egislation whicli alters the meaning”
of a right “cannot be said to be enforcing” that right. City of Boerne v. Flores,
521 U.S. 507, 519 (1997). For legislation enacted under §5, “[t]here must be a
congruence and proportionality between the injury to be prevented or remedied
and the means adopted to that end.” Id. at 520. That is, “[t]he appropriateness
of remedial measures must be considered in light of the evil presented.” Id. at
530. Moreover, “a statute’s ‘current burdens’ must be justified by ‘current
needs.” Shelby Cnty. v. Holder, 570 U.S. 529, 550 (2013) (citation omitted).
Legislation “based or decades-old data and eradicated practices” is suspect,
even if that data would have supported the legislation at the time of enactment.
Id.

For the right to interstate travel, a remedial law must be congruent and
proportional to the discriminatory treatment of new residents. In Dunn v.
Blumstein, the Supreme Court explained why durational residency require-
ments, even for non-presidential elections, unconstitutionally burden the right
to interstate travel. 405 U.S. 330 (1972). “Durational residence laws impermis-

sibly condition and penalize the right to travel by imposing their prohibitions
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on only those persons who have recently exercised that right.” Id. at 342. But
that right is not “directly impinge[d]” unless a law “penalize[es] those persons,
and only those persons, who have gone from one jurisdiction to another.” Id. at
338. It does not reach incidental burdens resulting from laws that apply to “all
residents, old and new.” Id. at 342 n.12 (citing Shapiro v. Thompson, 394 U.S.
618, 638 n. 21 (1969)).

Section 202’s seven-day deadline for absentee-ballot applications does
not directly enforce the right to travel because it bars deadlines that reach “all
residents, old and new.” Id. Of course, all deadlines—whether to obtain a
driver’s license, register to vote, respond to a jury summons, or receive an ab-
sentee ballot—might interfere with someone’s travel plans. Indeed, even
Section 202’s seven-day deadline would have that effect. But such incidental
effects do not implicate the right tc interstate travel. See id. Thus, forcing
States to adopt more lenient deadiines doesn’t “enforce” the guarantee of inter-
state travel—it just provides interstate travelers with an extra-constitutional
benefit. U.S. Const. amend. XIV, §5. But remedial legislation must “enforce,”
not “alter” the rights guaranteed in the Fourteenth Amendment. City of
Boerne, 521 U.S. at 519.

Nor can the seven-day absentee-application deadline survive under the
“congruent” and “proportional” test for §5 legislation. The only conceivable ex-
planation for the absentee provisions is that they facilitate interstate travel by
providing more generous absentee-voting rules for out-of-state residents. See
116 Cong. Rec. S6991 (Mar. 11, 1970) (statement of Sen. Goldwater) (discuss-

ing the “millions of Americans” who are not able to vote “because they are ex-

10
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ercising their constitutional right to travel in interstate commerce”). But
Section 202’s seven-day application deadline is poorly tailored to achieving
that goal. For one, the application deadline is overinclusive: it applies not only
to out-of-state voters, but also to voters who are merely “absent from their elec-
tion district or unit.” 52 U.S.C. §10502(d). Moving from county to county within
the State has nothing to do with interstate travel, the “privilege of immunity”
protected by the Fourteenth Amendment. For another, the provision is under-
inclusive: it applies only to presidential elections. Congress tacitly endorsed
stricter absentee-voting requirements for congressionsl and state office, even
though those rules equally burden voters traveling cut of state. The seven-day
deadline “is so out of proportion to a supposed remedial or preventive object
that it cannot be understood as responsive to, or designed to prevent, uncon-
stitutional behavior.” City of Boerne, 521 U.S. at 532.

Moreover, the “current burdens” of a seven-day deadline are also not jus-
tified by its “current needs.” Shelby Cnty., 570 U.S. at 550. Indeed, Congress
didn’t even bother to justify the burdens at the time of enactment. Senator
Goldwater, who intraduced the provisions of Section 202, could neither explain
the need for nor justify the burdens of the seven-day deadline. He admitted
that, at the time, “37 States allow certain voters to make application for absen-
tee ballots up to a week before the election.” 116 Cong. Rec. S6991 (Mar. 11,
1970) (statement of Sen. Goldwater). There was no need for a change at all.
And the seven-day deadline Congress adopted was arbitrary—mno one explained
why seven days would protect the right to travel better than, for example,

Idaho’s more generous election-day deadline, or an eleven-day deadline such

11
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as Georgia’s. Instead, the seven-day deadline was “drawn from the proven
practice of the States themselves,” showing that the legislation neither identi-
fied nor solved any problem. Id.

“A comparison” between the seven-day application deadline and the 1970
amendments targeting racial discrimination “is instructive.” City of Boerne,
521 U.S. at 530. In those amendments, Congress banned literacy tests, re-
newed the law’s preclearance regime, and enacted other provisions meant to
address racial discrimination in voting. Congress supported these provisions
with months of hearings, volumes of legislative findings, and detailed reports
on precise forms of racial discrimination in voting In comparison, the seven-
day deadline has barely a few lines of explanaiion in the congressional record.
Even the Religious Freedom Restoration 4ct had far more support in the leg-
islative record than the seven-day application deadline, but the Court con-
cluded it was insufficient to pass muster under §5. See id. at 530-31. Congress
made no effort to explain how application deadlines were infringing the right
to interstate travel. This “lack of support in the legislative record,” is a “serious
shortcoming” that dcoms the seven-day deadline. Id. at 531.

As discussed above, Oregon v. Mitchell did not hold otherwise. That case
did not address whether the federal seven-day deadline for absentee-ballot ap-
plications is constitutional. The parties never even litigated the issue. The
United States never challenged Idaho’s deadline for absentee-voting applica-
tions, because there was no conflict under Idaho law with the seven-day dead-
line in Section 202. See Complaint, United States v. Idaho, 400 U.S. 112 (Aug.
1970) (No. 47, Original); Mitchell, 400 U.S. at 239 n.19 (Brennan, J., concur-

12
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ring). The constitutionality of the seven-day deadline was thus “an issue that
was not squarely before [the court], was not challenged by the parties, and was
not necessary for decision in the case.” State v. Sims, 236 P.3d 642, 648-49
(N.M. 2010).

Further, Mitchell cannot be extended to reach the seven-day deadline
through broad dicta in plurality opinions. To start, the judgment of the Court,
announced by Justice Black, doesn’t even mention the deadline. Mitchell, 400
U.S. at 118 (op. of Black, J.) (“Congress can set residency requirements and
provide for absentee balloting in elections for presidential and vice-presidential
electors.”). Even if it did, the scope of a judgment “is not to be determined by
1solated passages in the opinion considering the rights of the parties, but upon
an examination of the issues made and intended to be submitted, and which it
was intended to decide.” Oklahoma v. Texas, 272 U.S. 21, 42-43 (1926). “Every
decree in a suit in equity must be considered in connection with the pleadings,
and, if its language 1s broader than is required, it will be limited by construc-
tion so that its effect shail be such, and such only, as is needed for the purposes
of the case that has teen made and the issues that have been decided.” City of
Vicksburg v. Henson, 231 U.S. 259, 269 (1913) (citation omitted). Said differ-
ently, “the judgment ... closes and puts an end to no questions but those upon
which it does depend, and of which a determination was essential to the con-
clusion expressed by the judgment.” United States ex rel. Moser v. Meyer, No.
2307, 1912 WL 19468, at *3 (D.C. Cir. Jan. 2, 1912). These principles are “well
settled.” City of Vicksburg, 231 U.S. at 269.

13
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These well-settled principles confirm that the plurality’s broad language
cannot reach beyond the issues in front of the Court. E.g., Mitchell, 400 U.S. at
237 (Brennan, J., concurring) (“W]e believe there is an adequate constitutional
basis for [Section] 202 in §5 of the Fourteenth Amendment.”); id. at 292
(Stewart, J., concurring) (“I conclude that it was within the power of Congress
to enact [Section] 202.”). “[B]road language” that is “read alone, without regard
to the pleadings in the case,” does not indicate the true judgment of the Court.
City of Vicksburg, 231 U.S. at 268-69. When read alongside the pleadings, the
judgment and opinion of the Court reveal that they did not reach the seven-
day deadline in Section 202.

Neither can this Court extend the plurality’s reasoning in Oregon v.
Mitchell to the seven-day deadline. A plurality in Mitchell upheld Section 202
on the rationale that Congress enacted those provisions under its Fourteenth
Amendment power to protect the right to interstate travel. But for at least two
reasons, that rationale doesr’t hold up for the seven-day deadline.

First, extending Mitchell to the seven-day deadline would conflict with
the Supreme Court’s test for remedial legislation under the Fourteenth
Amendment. Since Mitchell, the Court has clarified that “Congress’ power un-
der §5 ... 1s limited to adopting measures to enforce the guarantees of the
Amendment,” Saenz, 526 U.S. at 508 (cleaned up), and the means must be
“congruen[t] and proportional[]” to the ends, City of Boerne, 521 U.S. at 520.

The Mitchell plurality did not apply these standards when it upheld the
limited portions of Section 202. Justice Brennan employed a form of strict scru-

tiny, placing the burden on Idaho to show “that no less intrusive means will
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adequately protect compelling state interests” in the State’s durational resi-
dency requirement. Mitchell, 400 U.S. at 238 (Brennan, J., concurring). Justice
Stewart placed a rational-basis burden on Congress, concluding that “Congress
could rationally conclude that the imposition of durational residency require-
ments unreasonably burdens and sanctions the privilege of taking up residence
in another State.” Id. at 286 (Stewart, J., concurring). And Justice Douglas
would have deferred entirely to the judgment of Congress. See id. at 150 (op.
of Douglas, J.) (“The relevance of the means which Congress adopts to the con-
dition sought to be remedied, the degree of their necessity, and the extent of
their efficacy are all matters for Congress.”). The Supreme Court has since re-
jected all of these tests.

Second, even if this Court were inclined to extend the Mitchell plurality’s
reasoning, the right-to-travel ratiomale can’t support a national absentee-
application deadline. Neither Justice Brennan nor Justice Stewart explained
how the absentee provisions in Section 202 protect the right to interstate
travel. Both Justices appiied their rationale only to the durational residency
requirements. Id. at 238 (Brennan, J., concurring) (“[T]he imposition of a du-
rational residence requirement operates to penalize those persons, and only
those persons, who have exercised their constitutional right of interstate mi-
gration.”); Id. at 286 (Stewart, J., concurring) (“Congress could rationally con-
clude that the imposition of durational residency requirements unreasonably
burdens and sanctions the privilege of taking up residence in another State.”).
Neither applied their rationale to the other provisions of Section 202, and for

good reason: their rationale doesn’t fit. Application deadlines don’t penalize
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“only those persons” who are new residents, nor do they “sanction[] the privi-
lege of taking up residence in another State.” Id. at 238, 286. Georgia’s appli-
cation deadline applies uniformly to all voters, regardless of whether they are
old residents, new residents, or out-of-state residents. Even under the plural-
ity’s outdated tests, Congress cannot justify a national absentee-application

deadline based on the right to interstate travel.

B. Congress cannot preempt States’ absentee-application
deadlines under any other constitutional power.

No other constitutional provision can support the nationalized seven-day
deadline for absentee-voting applications. The Court looked for other constitu-
tional provisions that would support Section 202 in Mitchell. A majority of the
Court rejected each of the other options.

A majority of the Court agreed that Congress could not have enacted
Section 202 under the Electors Clause. Justice Harlan properly distinguished
Congress’s “power to control the ‘Manner” of congressional elections from its
power “with respect to the celection of presidential electors.” Mitchell, 400 U.S.
at 211-12 (Harlan, J., concurring in part and dissenting in part). Because
Section 202 asserts power over the “manner” of presidential elections, it goes
beyond Congress’s limited powers under the Electors Clause. Id. at 213. Only
Justice Black would have held that the Electors Clause gave Congress that
authority. See id. at 124 (op. of Black, J.). Justice Stewart considered that the
Electors Clause might not “prevent Congress” from passing Section 202, but he
ultimately found the authority to enact Section 202 in the Fourteenth
Amendment. Id. at 292 (Stewart, J., concurring) (emphasis added). Thus, the

Electors Clause cannot support the seven-day application deadline.
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The Justices likewise rejected Justice Douglas’s theory that Congress
could enact Section 202 to protect the right to vote. Justice Douglas reasoned
that “[t]he right to vote for national officers is a privilege and immunity of na-
tional citizenship,” which Congress could protect under §5 of the Fourteenth
Amendment, and the Court could not question. Id. at 149 (op. of Douglas, J.).
No other Justice agreed. Indeed, Justice Harlan explained that it was “incon-
ceivable” that the “Privilege and Immunities Clauses” would “have been un-
derstood to abolish state durational residency requirements” at the time of
their enactment. Id. at 214-15 (Harlan, J., concurring 1n part and dissenting
1n part).

The Court properly rejected these “frivolous” theories about Congress’s
power to enact Section 202. Id. at 213. The right-to-travel theory is the only
one that obtained a slim majority of the Court, but even then, the Justices
could not agree on the proper test. The Court rejected all other theories. Rest-
ing Section 202 on Congress’s remedial power to protect the right to interstate
travel was a last-ditch effort to save Section 202. Indeed, the United States
barely preserved the argument in a single paragraph of its brief. See Brief for
the United States at 62, United States v. Arizona, 400 U.S. 112 (September
1970) (Nos. 46, Original & 47, Original). And because no party raised the con-
stitutionality of the seven-day application deadline, this Court must answer
that question independently.

The authority to set rules governing the “manner” of federal elections
rests with the States. Congress can “make or alter” State regulations for con-

gressional elections, but not for presidential elections. U.S. Const. art I, §4. The
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authority to set election procedures for presidential elections—including dead-
lines for absentee-voting applications—rests solely with the States. Congress
overstepped its constitutional authority in enacting the seven-day absentee-
application deadline, so the Court cannot apply it to overrule Georgia’s dead-
line for absentee-voting applications. The Court should thus dismiss the
Plaintiffs’ complaint.

II. The Plaintiffs’ facial challenge is improper.

Even if this Court finds that the federal seven-day deadline is constitu-
tional, it cannot accept the Plaintiffs’ invitation to facially enjoin the
Defendants “from implementing, enforcing, or giving any effect to the absentee
ballot application deadline in elections for President and Vice President.” Doc.
1 at 10. That relief would exceed whatever power this Court has to enforce the
seven-day deadline, which applies only to “duly qualified residents ... who may
be absent from their election disirict” on election day. 52 U.S.C. §10502(d).
Nothing in federal law precludes Georgia for enforcing its earlier deadline with
respect to voters who will be present in their election district on election day.
The Court should thus dismiss the Plaintiffs’ facial challenge.

“A facial challenge to a legislative Act is ... the most difficult challenge
to mount successfully, since the challenger must establish that no set of cir-
cumstances exists under which the Act would be valid.” United States v.
Salerno, 481 U.S. 739, 745 (1987). That is, “when a plaintiff attacks a law fa-
cially, the plaintiff bears the burden of proving that the law could never be
constitutionally applied.” United States v. Frandsen, 212 F.3d 1231, 1235 (11th

Cir. 2000) (cleaned up). But in most cases, Georgia’s deadline for absentee-
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voting applications can be applied without controverting the seven-day dead-
line Congress has established.

The federal seven-day deadline applies only to voters who are “absent
from their election district or unit in such State on the day such election is
held.” 52 U.S.C. §10502(d). But Georgia does not restrict absentee voting only
to voters who will be absent from their district or county on election day—any
qualified voter can vote by absentee ballot for any reason. See Ga. Code §§21-
2-380, -381(a)(1)(A), -385(c)-(d). The federal seven-day deadline does not apply
to voters who remain in their district on election day, because those voters are
not “absent from their election district or unit in such State on the day such
election is held.” 52 U.S.C. §10502(d). Georgia can apply its eleven-day dead-
line to those voters without controverting the federal seven-day deadline in
§10502(d). The Plaintiffs thus cannct “establish that no set of circumstances
exists” under which Georgia’s deadline can be applied, so their facial challenge
must fail. Salerno, 481 U.S. at 745.

The Eleventh Circuit has said that this test might look different in fed-
eral preemption cases, but that doesn’t help the Plaintiffs here. See Club
Madonna Inc. v. City of Miami Beach, 42 F.4th 1231, 1256 (11th Cir. 2022)
(reasoning that when applying rules of preemption, it often doesn’t make sense
to require the plaintiff to “prove that there is no hypothetical situation in which
the [state law] could be validly applied”). For one, the Plaintiffs didn’t bring a
preemption claim—they brought a claim for the enforcement of federal rights
under 42 U.S.C. §1983, alleging a violation of 52 U.S.C. §10502(d). See Ga.
Latino All. for Hum. Rts. v. Governor of Ga., 691 F.3d 1250, 1261 (11th Cir.
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2012) (discussing offensive preemption claims under the Supremacy Clause).
But even if the Plaintiffs had asserted federal preemption, that claim would
fail because Congress chose to limit the seven-day deadline that applies to vot-
ers who will be “absent” from their counties on election day. And even if
Congress hadn’t explicitly drawn a limit on the reach of Section 202, applying
Georgia’s deadline to in-state voters doesn’t conflict with Congress’s purported
purpose in facilitating interstate travel. There’s no conflict between the laws
that could support a facial challenge to Georgia’s eleven-day deadline. See Fla.
State Conf. of NAACP v. Browning, 522 F.3d 1153, 1167 (11th Cir. 2008)
(“Conflict preemption occurs either when it is physically impossible to comply
with both the federal and the state laws or when the state law stands as an
obstacle to the objective of the federal law.”).

Court should thus dismiss the Fiaintiffs’ facial challenge. And because
the Plaintiffs don’t include an as-applied claim, the Court should dismiss the
entire complaint.

CONCLUSION

For the foregoiug reasons, the Court should dismiss the Plaintiffs’ com-
plaint.

This 12th day of January, 2024.
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