
No. 114P25 TENTH DISTRICT

SUPREME COURT OF NORTH CAROLINA 

******************************* 

JOSHUA H. STEIN, in his 
official capacity as GOVERNOR 
OF THE STATE OF NORTH 
CAROLINA, 

Plaintiff 

v. 

DESTIN C. HALL, in his official 
capacity as SPEAKER OF THE 
NORTH CAROLINA HOUSE 
OF REPRESENTATIVES; and 
PHILIP E. BERGER, in his 
official capacity as PRESIDENT 
PRO TEMPORE OF THE 
NORTH CAROLINA SENATE, 

Defendants, 

          and 

DAVE BOLIEK, in his official 
capacity as NORTH CAROLINA 
STATE AUDITOR, 

Defendant-Intervenor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
)

From the Court of Appeals 
P25-298 

From Wake County 
23CV029308-910 

******************************* 
DEFENDANT-INTERVENOR’S RESPONSE TO PLAINTIFF-

PETITIONER'S MOTION FOR TEMPORARY STAY 
******************************* 
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Defendant-Intervenor Dave Boliek, State Auditor for the State of 

North Carolina (the "Auditor"), hereby responds to Plaintiff-Petitioner 

Governor Joshua H. Stein's Motion for Temporary Stay (the "Motion") of 

the Court of Appeals' 30 April 2025 Order granting Legislative Leader 

Defendants' Petition for Writ of Supersedeas (the "Stay Order").  

The Auditor requests that the Court deny the Motion.  The Auditor 

agrees with the response to the Motion submitted by the Legislative 

Leader Defendants, and the Auditor already has begun to fulfill his 

duties under the existing legislation that the Governor attacks.   

The Governor tries to label the Court of Appeals' Stay Order as 

some egregious departure from established court practices, but this label 

does not stick.  It is an absurd contention.  The Stay Order is right in line 

with what a writ of supersedeas exists to do. 

The Stay Order maintains the status quo that has existed since 

Senate Bill 382 became law in December. See N.C. Sess. L. 2024-57.  For 

months, the Auditor has operated in the framework the General 

Assembly established.  In the months since Senate Bill 382 became law 

and the Auditor took office in January, he has made necessary 

arrangements to fulfill his new statutory obligations on the timeline set 
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by the General Assembly.  Some of those obligations have now been 

fulfilled.  Disrupting that process during the pending appeals would 

unsettle established expectations and undermine the orderly execution 

of the law.  The Court of Appeals' Stay Order avoids that outcome.  

The Court of Appeals' Stay Order also avoided throwing the 

executive branch into a state of uncertainty by virtue of the trial court's 

order creating a fractured structure.  The trial court enjoined only part 

of Senate Bill 382—blocking the provisions shifting appointment power 

over State and County Board members to the Auditor—while leaving 

untouched the section transferring the State Board itself to the Auditor's 

Office. Compare Panel Op. at p 16 [Ex. B to Motion] (only enjoining 

Sections 3A.3.(b), (c), (d), (f), (g), and (h)) with N.C. Sess. L. 2024-57, 

§ 3.A.2.(a) (transferring the State Board to the Auditor's Office) [Ex. A to 

this Response].  If the trial court's order had not been stayed by the Court 

of Appeals' Stay Order, the State would have operated under a regime 

the General Assembly never authorized or envisioned.  

As the member of the Council of State specifically charged with 

ensuring government efficiency and transparency, the Auditor has a 
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strong interest in seeing the Board of Elections function properly and 

lawfully.  The General Assembly has given him that responsibility.  

Applying what one federal district court recently explained with the 

federal legislative process to this case, "the loss of the ability to do what 

[the General Assembly] specifically directed [an executive officer] to do 

cannot be remediated with anything other than equitable relief." 

Dellinger v. Bessent, 2025 WL 471022, at *11 (D.D.C. Feb. 12, 2025); 

accord Harris v. Bessent, 2025 WL 521027, at *8 (D.D.C. Feb. 18, 2025). 

The People of North Carolina have an interest in seeing the Auditor fulfill 

his statutory obligations so that the mistakes from prior elections can be 

eliminated. The Court of Appeals' Stay Order preserved the Auditor's 

ability to fulfill his statutory role. 

At bottom, the Court of Appeals rightfully took the most orderly 

course.  The Court of Appeals preserved the status quo under Senate Bill 

382 and maintained the existing legal framework—a framework the 

Auditor had fully prepared to comply with, and one that reflected a 

complete expression of legislative intent—until a final decision on appeal 

is reached. 
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The Governor's arguments to the contrary are unavailing.  

Surprisingly, the Governor criticizes the Court of Appeals' Stay Order, on 

the one hand, by contending that there was no irreparable injury to 

support its issuance because elections are far off.  Then, on the other 

hand, the Governor immediately pivots against that same background to 

argue that irreparable harm exists to him.  This is quite a twist, 

demonstrating the weakness of the Governor's argument.  The Governor 

also contends that there would be "plenty of time for the Auditor's 

appointments down the road, should the courts ultimately resolve 

Legislative Defendants' appeal in their favor," but he fails to appreciate 

that this argument cuts equally against him here too.  As the Auditor 

argued in his response supporting the Legislative Leader Defendants' 

petition for writ of supersedeas before the Court of Appeals, the Governor 

suffers no harm from the Court of Appeals' stay. 

The Governor's contention that preserving the status quo should 

snake all the way back to the year 1901 is also nonsensical.  The Governor 

chose to wrap this dispute over portions of Senate Bill 382 into his 

predecessor's prior litigation, presumably to make this very argument 

and to try to taint the session law at issue by comparing it to prior 
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legislation that was set aside.  But the status quo that the Court of 

Appeals preserved in the Stay Order is the specific status quo that has 

existed since December 2024 when Senate Bill 382 became law as Session 

Law 2024-57.  This dispute did not arise until this Governor filed his 

Supplemental Complaint in February 2025.  The Governor's misplaced 

arguments reflect, yet again, his efforts to take more and more power for 

himself, in derogation of, and with disregard for, the choices of the People 

of North Carolina acting through their elected representatives.  

Lastly, the Governor gives off an appearance of concern about the 

speed in resolving these issues.  If so, the Governor's more logical, timely 

course of action should have been to petition this Court to take the case 

on the merits, not through an ancillary attack on the mere Stay Order.  

But he did not.  The Auditor recognizes that this Court needs no such 

petition to certify its review of this case before the Court of Appeals rules.  

See N.C. Gen. Stat. § 7A-31.  The Auditor certainly would understand if 

this Court made that choice to expedite a final resolution of the 

underlying merits of this dispute, but the Governor's request by Motion 

to shut down now, in part, the statutory framework of Senate 382 makes 

little sense.  The Stay Order rightfully preserves the status quo until our 
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appellate courts can evaluate the Governor's arguments.  This is exactly 

what a writ of supersedeas exists to do, and this is why it was issued in 

this case.    

Conclusion 

 For these reasons, this Court should deny the Governor's Motion. 

 
Respectfully submitted, this the 1st of May, 2025. 
 

  WARD AND SMITH, P.A. 
  

/s/ W. Ellis Boyle     
W. Ellis Boyle 
N.C. State Bar I.D. No.: 33826 
email: docket@wardandsmith.com 
email: weboyle@wardandsmith.com 
Ward and Smith, P.A. 
Post Office Box 33009 
Raleigh, NC 27636-3009 
Telephone: 919.277.9100 
Facsimile: 919.277.9177 
Attorney for Dave Boliek,  
 State Auditor 
 
N.C. R. App. P. 33(b) certification: I 
certify that all of the attorneys listed 
below have authorized me to list their 
names on this document as if they had 
personally signed it. 
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Alex C. Dale 
N.C. State Bar I.D. No.: 28191 
email: acd@wardandsmith.com 
Ward and Smith, P.A. 
Post Office Box 33009 
Raleigh, NC 27636-3009 
Telephone: 919.277.9100 
Facsimile: 919.277.9177 
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Certificate of Service 

I hereby certify that I have this day electronically filed a copy 

of the foregoing document with the Clerk of the North Carolina Court of 

Appeals and that I have served the foregoing by e-mailing a copy to 

counsel’s correct and current email addresses as shown below:  

BROOKS, PIERCE, MCLENDON, 
HUMPHREY & LEONARD, L.L.P. 
LLP 
Eric M. David 
edavid@brookspierce.com 
Jim W. Phillips, Jr. 
jphillips@brookspierce.com  
Daniel F. E. Smith 
dsmith@brookspierce.com  
Amanda S. Hawkins 
ahawkins@brookspierce.com  
Attorneys for Plaintiff 

WOMBLE BOND DICKINSON (US) 
LLP 
Matthew F. Tilley 
matthew.tilley@wbd-us.com 
Emmett Whelan 
emmett.whelan@wbd-us.com 
Michael A. Ingersoll 
mike.ingersoll@wbd-us.com 
Attorneys for Legislative Defendants 

 
MORNINGSTAR LAW GROUP 
W. Swain Wood 
swood@morningstarlawgroup.com  
Attorney for Plaintiff 

 
NELSON MULLINS RILEY & 
SCARBOROUGH LLP 
NELSON MULLINS RILEY & 
SCARBOROUGH LLP 
D. Martin Warf 
martin.warf@nelsonmullins.com 
Noah Huffstetler 
noah.huffstetler@nelsonmullins.com 
Aaron T. Harding 
aaron.harding@nelsonmullins.com 
Attorneys for Legislative Defendants 
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This the 1st of May, 2025. 
 

WARD AND SMITH, P.A. 
 

/s/ W. Ellis Boyle     
W. Ellis Boyle 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ND:4931-4924-1149, v. 1 
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EXHIBIT A 

 

Excerpts from Session Law 2024-57 
(Senate Bill 382) 
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