
 

STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 

   BRANCH ___ 
 
 

WISCONSIN ELECTIONS COMMISSION, 

201 West Washington Avenue, 

Madison, WI  53703, 

 

MEAGAN WOLFE, in her official capacity 

as Administrator of the Wisconsin Elections 

Commission, 
201 West Washington Avenue, 
Madison, WI  53703, 
 

  Plaintiffs, 

 

  v.      Case No. 2023-CV-_____ 

  Declaratory Judgment:  30701 

  Injunctive Relief:  30704 
 

DEVIN LEMAHIEU, in his official capacity  

as the Majority Leader of the Wisconsin Senate,  

Wisconsin State Capitol, Room 211 South 

Madison, WI  53707, 

 

ROBIN VOS, in his official capacity  

as a Co-Chair of the Joint Committee on 

Legislative Organization, 

Wisconsin State Capitol, Room 217 West 

Madison, WI  53708, 

 

CHRIS KAPENGA, in his official capacity 

as a Co-Chair of the Joint Committee on 

Legislative Organization, 

Wisconsin State Capitol, Room 220 South 

Madison, WI  53707, 

 

  Defendants.  
 

 

SUMMONS  
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 THE STATE OF WISCONSIN, 

 To each person named above as a Defendant: 

 You are hereby notified that the Plaintiffs named above have filed a 

lawsuit or other legal action against you.  The Complaint, which is attached, 

states the nature and basis of the legal action. 

 Within 45 days of receiving this Summons, you must respond with a 

written answer, as that term is used in chapter 802 of the Wisconsin Statutes, 

to the Complaint.  The Court may reject or disregard an answer that does not 

follow the requirements of the statutes.  The answer must be sent or delivered 

to the Court, whose address is Dane County Clerk of Courts, Dane County 

Courthouse, 215 South Hamilton St., Madison, Wisconsin 53703, and to 

Assistant Attorney General Charlotte Gibson, Plaintiffs’ attorney, whose 

address is Wisconsin Department of Justice, Special Litigation and Appeals 

Unit, 17 West Main Street, Post Office Box 7857, Madison, Wisconsin 53707-

7857.  You may have an attorney help or represent you. 

 If you do not provide a proper answer within 45 days, the Court may 

grant judgment against you for the award of money or other legal action 

requested in the Complaint, and you may lose your right to object to anything 

that is or may be incorrect in the Complaint.  A judgment may be enforced as 

provided by law.  A judgment awarding money may become a lien against any 
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real estate you own now or in the future, and may also be enforced by 

garnishment or seizure of property. 

 Dated this 14th day of September 2023.  

 Respectfully submitted, 

 

 JOSHUA L. KAUL 

 Attorney General of Wisconsin 

 

 Electronically signed by: 

 

 Charlotte Gibson 

 CHARLOTTE GIBSON 

 Assistant Attorney General 

 State Bar #1038845 

 

 LYNN K. LODAHL 

 Assistant Attorney General 

 State Bar #1087992 

 

 FAYE B. HIPSMAN 

 Assistant Attorney General 

 State Bar #1123933 

 

   Attorneys for Plaintiffs 

 

Wisconsin Department of Justice 

Post Office Box 7857 

Madison, Wisconsin 53707-7857 

(608) 957-5218 (CJG) 

(608) 264-6219 (LKL) 

(608) 264-9487 (FBH) 

(608) 294-2907 (Fax) 

jursshs@doj.state.wi.us 

lodahllk@doj.state.wi.us 

hipsmanfb@doj.state.wi.us 
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 

   BRANCH ___ 
 
 

WISCONSIN ELECTIONS COMMISSION, 

201 West Washington Avenue, 

Madison, WI  53703, 

 

MEAGAN WOLFE, in her official capacity 

as Administrator of the Wisconsin Elections 

Commission, 
201 West Washington Avenue, 
Madison, WI  53703, 
 

  Plaintiffs, 

 

  v.      Case No. 2023-CV-_____ 

  Declaratory Judgment:  30701 

  Injunctive Relief:  30704 
 

DEVIN LEMAHIEU, in his official capacity  

as the Majority Leader of the Wisconsin Senate,  

Wisconsin State Capitol, Room 211 South 

Madison, WI  53707, 

 

ROBIN VOS, in his official capacity  

as a Co-Chair of the Joint Committee on 

Legislative Organization, 

Wisconsin State Capitol, Room 217 West 

Madison, WI  53708, 

 

CHRIS KAPENGA, in his official capacity 

as a Co-Chair of the Joint Committee on 

Legislative Organization, 

Wisconsin State Capitol, Room 220 South 

Madison, WI  53707, 
 

   Defendants.   
 
 

COMPLAINT FOR A DECLARATORY JUDGMENT AND 

INJUNCTIVE RELIEF 
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 Plaintiffs Wisconsin Elections Commission and Meagan Wolfe, in her 

official capacity as Administrator of the Commission, through undersigned 

counsel, as and for their complaint against defendants LeMahieu, Vos, and 

Kapenga, allege as follows:  

JURISDICTION AND VENUE 

1. This court has jurisdiction to hear this matter under Wis. Stat. 

§§ 801.02(1) and 806.04. 

2. Venue is proper in this county under Wis. Stat. § 801.50. 

PARTIES 

3. Plaintiffs seek a declaration of rights under Wis. Stat. § 806.04. 

4. Plaintiff Commission is the state agency charged with the 

administration of Wisconsin’s elections statutes. Wis. Stat. § 5.05(1). Plaintiff 

Meagan Wolfe is the administrator of the Commission and brings suit in her 

official capacity.  

5. The Attorney General may bring suit on behalf of state agencies 

and officials in any cause or matter “in which the state or the people of this 

state may be interested,” where requested by the governor. Wis. Stat. 

§ 165.25(1m). Governor Evers has requested Attorney General Kaul to 

commence this suit on behalf of the Commission and Administrator Wolfe. 
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6. Defendant Devin LeMahieu is a Wisconsin legislator and the 

Majority Leader of the Senate. The Senate confirms or rejects an administrator 

appointment after the Commission has made an appointment under Wis. Stat. 

§ 15.61(1)(b)(1). Defendants Robin Vos and Chris Kapenga are Wisconsin 

legislators and the Co-Chairs of the Joint Committee on Legislative 

Organization. The Joint Committee appoints a temporary administrator for 

the Wisconsin Elections Commission when there is a vacancy in the 

administrator position and the Commission fails to appoint an interim 

administrator. Wis. Stat. § 15.61(1)(b)1. 

FACTUAL BACKGROUND 

7. On May 15, 2019, the Senate confirmed the appointment of 

Meagan Wolfe to serve as the administrator of the Commission through the 

end of the then-current term and for the following term. The latter term 

expired on July 1, 2023, pursuant to Wis. Stat. § 15.61(1)(b)1., and 

Administrator Wolfe has held over since the expiration of that term, continuing 

to fulfill her duties. 

8. Although “[t]he administrator may be removed by the affirmative 

vote of a majority of all members of the commission voting at a meeting of the 

commission called for” the purpose of removing the administrator, Wis. Stat. 

§ 15.61(1)(b)2., no member of the Commission has moved for the removal of 

Administrator Wolfe. 
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9. On June 27, 2023, three of the six members of the Commission 

voted to appoint Wolfe to serve an additional term as administrator. The other 

three members abstained.  

10. Because the administrator “shall be appointed by a majority of the 

members of the commission,” Wis. Stat. § 15.61(1)(b)1., this vote did not 

effectuate an appointment of Wolfe to serve an additional term as 

administrator. The Commission has six members, Wis. Stat. § 15.61(1)(a), so 

at least four votes are required to make a majority of the members.   

11. On June 28, 2023, the Wisconsin Senate passed 2023 Senate 

Resolution 3, stating in part that the Senate “considers Meagan Wolfe to  

have been nominated by the Wisconsin Elections Commission” to serve  

as administrator for the term that expires on July 1, 2027. 

https://docs.legis.wisconsin.gov/2023/proposals/SR3. 

12. In a letter sent to Wisconsin Legislative Council Director Anne 

Sappenfield on August 23, 2023, Attorney General Joshua L. Kaul explained 

that the Commission had not reappointed Wolfe and that there was no 

appointment of the administrator of the Commission before the Senate. 

Exhibit A to the Complaint. 

13. In a memorandum to Senator Mark Spreitzer dated August 21 and 

revised August 28, 2023, two Wisconsin Legislative Council attorneys opined 

that, “[b]ased on the statutory text and conventions of statutory interpretation 
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in Wisconsin, the best interpretation of state law is that appointment of a WEC 

administrator requires four votes of the commission.” Exhibit B to the 

Complaint, at 1 (also stating that “State law requires a majority of WEC 

commissioners to appoint an administrator; currently, a majority constitutes 

at least four votes.”).  

14. In a letter from Senate Majority Leader LeMahieu to Attorney 

General Kaul dated September 11, 2023, Majority Leader LeMahieu asserted 

that the Commission has a duty to appoint an administrator when the 

incumbent’s term expires and that not appointing an administrator impairs 

“the Senate’s legal obligation to give advice and consent on the required 

appointment.” Exhibit C to the Complaint, at 2. The letter does not attempt to 

explain how, under state law, the Commission’s June 27, 2023, vote on the 

proposed appointment of Administrator Wolfe to serve an additional term 

effectuated an appointment. 

15. On September 14, 2023, the Senate voted to (1) deem 

Administrator Wolfe nominated based on the Senate’s June resolution and 

(2) reject the “appointment” of Administrator Wolfe. 

CAUSE OF ACTION 

Count 1 – Declaratory Judgment 

16. Plaintiffs reallege and incorporate by reference all the above 

allegations in this Complaint. 
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17. Administrator Wolfe is lawfully holding over as the administrator 

of the Commission. Under State ex rel. Kaul v. Prehn, 2022 WI 50, ¶¶ 28, 32, 

402 Wis. 2d 539, 976 N.W.2d 821, absent a statute prohibiting holdover, an 

incumbent may lawfully hold over and continue to fulfill their duties. No 

statute prohibits the administrator from holding over. Prehn’s ruling applies 

even if the incumbent’s term had a statutorily-defined term for appointed 

office. Prehn, 402 Wis. 2d 539, ¶¶ 30, 35.  

18. The Commission’s vote on June 27, 2023, on the proposed 

appointment of Administrator Wolfe to serve an additional term did not 

effectuate an appointment. Even if the Commission has the power to make an 

appointment where there is no vacancy, four votes are required to appoint an  

administrator. Wis. Stat. § 15.61(1)(b)1. (requiring a vote of the majority of the 

members of the Commission); Wis. Stat. § 15.61(1)(a) (Commission has six 

members). Only three commissioners voted on June 27, 2023, in favor of 

appointing Administrator Wolfe to serve an additional term as administrator. 

19. The Senate has the power to consent to or reject the appointment 

of an administrator by the Commission. Wis. Stat. § 15.61(1)(b)1. It has no 

power to act on an appointment where there is no pending appointment.  

20.  The Commission has a duty to appoint a new administrator only 

if there is a vacancy in the office of administrator. Wis. Stat. § 15.61(1)(b)1.   

Under binding Wisconsin Supreme Court precedent, when an incumbent holds 
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over, there is no vacancy in the position. Prehn, 402 Wis. 2d 539, ¶¶ 32, 33, 35. 

There is no vacancy here because Administrator Wolfe is holding over, and the 

Commission currently has no duty to appoint an administrator.  

21. Senate Majority Leader LeMahieu recognized the holding in Prehn 

in a June 2023 email, writing that “[t]he precedent from this case means that 

if WEC [the Commission] doesn’t reappoint Wolfe or a replacement, the senate 

would have no power to get rid of her through the confirmation process.” 

Alexander Shur, Senate Leader Doubted Strategy, WISCONSIN ST. J., June 

30, 2023. Exhibit D to the Complaint. 

22. Where there is a vacancy in the administrator position, if the 

Commission does not appoint a new administrator within 45 days of the date 

of the vacancy, the Joint Committee on Legislative Organization shall appoint 

an interim administrator. Wis. Stat. § 15.61(1)(b)1. Here, there is currently no 

vacancy in the administrator position, notwithstanding the Senate’s 

September 14, 2023, votes deeming Administrator Wolfe nominated based on 

the Senate’s June resolution and rejecting the “appointment” of Administrator 

Wolfe to serve an additional term as administrator. The Joint Committee has 

no power to appoint an interim administrator where there is no vacancy. 

23. Plaintiffs seek a declaratory judgment to provide clarity regarding 

Administrator Wolfe’s status as administrator and the legal effect of the 

actions taken by the Commission at her direction. Cf. Wis. Stat. § 806.04(2). 
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Plaintiffs’ legal rights, status, and legal relations are affected by this ongoing 

dispute. Those injuries extend to Wisconsin elections clerks and the public at 

large. Left unanswered by the judiciary, this dispute throws the validity of the 

Commission’s and Administrator Wolfe’s acts into question and undermines 

the legitimacy of the Wisconsin elections system they administer.  

24. Plaintiffs seek a declaration that (1) Administrator Wolfe is 

lawfully holding over; (2) the Commission’s vote on June 27, 2023, on the 

proposed appointment of Administrator Wolfe to serve an additional term did 

not effectuate an appointment; (3) the Senate’s September 14, 2023, votes,  

deeming Administrator Wolfe nominated based on the Senate’s June 

resolution, and rejecting the “appointment” of Administrator Wolfe to serve an 

additional term as administrator, have no legal effect; (4) the Commission has 

no duty to appoint an administrator while Administrator Wolfe is holding over; 

and (5) the Joint Committee on Legislative Organization has no power to 

appoint an interim administrator unless there is a vacancy in the 

administrator position and the Commission fails to appoint a new 

administrator, a prerequisite that is not met so long as Administrator Wolfe is 

holding over. 

25. Plaintiffs also seek injunctive relief to ensure the effectuation of 

the Court’s declaration. 
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PRAYER FOR RELIEF 

WHEREFORE, plaintiff respectfully asks this Court to grant the 

following relief: 

1. An order declaring that: 

a. Administrator Wolfe is lawfully holding over; 

b. The Commission’s June 27, 2023, vote did not appoint 

Administrator Wolfe to a new term; 

c. The Wisconsin Senate’s September 14, 2023, votes to (1) deem 

Administrator Wolfe nominated based on the Senate’s June 

resolution and (2) reject Administrator Wolfe’s “appointment” have 

no legal effect; 

d. The Commission has no duty to make an administrator 

appointment while Administrator Wolfe is holding over; 

e. The Joint Committee on Legislative Organization has no power to 

appoint an interim administrator while Administrator Wolfe is 

holding over. 

2. An injunction preserving Administrator Wolfe’s status as the lawful 

holder of the administrator position, invested with the full authority of 

that office and entitled to the privileges thereof, and providing that she 

may continue to serve unless she is removed by the Commission under 

Wis. Stat. § 15.61(1)(b)2. 
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3. An injunction prohibiting the Joint Committee on Legislative 

Organization from appointing an interim administrator until and unless 

Administrator Wolfe resigns, dies, or is removed by the Commission; 

4. Such other additional relief as equity and the nature of the case may 

require. 

 Dated this 14th day of September 2023. 

 

 JOSHUA L. KAUL 

 Attorney General of Wisconsin 

 

 Electronically signed by: 

 

 Charlotte Gibson 

 CHARLOTTE GIBSON 

 Assistant Attorney General 

 State Bar #1038845 

  

 LYNN K. LODAHL 

 Assistant Attorney General 

 State Bar #1087992 

 

 FAYE B. HIPSMAN 

 Assistant Attorney General 

 State Bar #1123933 

 

 Attorneys for Wisconsin Elections  

 Commission and Meagan Wolfe,  

 Administrator of the Commission 

 

Wisconsin Department of Justice 

Post Office Box 7857 

Madison, Wisconsin 53707-7857 

(608) 957-5218 (Gibson) 

gibsoncj@doj.state.wi.us 

lodahllk@doj.state.wi.us 

hipsmanfb@doj.state.wi.us  

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



11 

CERTIFICATE OF SERVICE 

 

 I certify that in compliance with Wis. Stat. § 801.18(6), I electronically 

filed the Summons and Complaint with the clerk of court using the Wisconsin 

Circuit Court Electronic Filing System, which will accomplish electronic notice 

and service for all participants who are registered users. 

 

I further certify that, unless personal service is waived, a copy of the 

above document will be personally served on: 

 

 Devin LeMahieu  

 Wisconsin State Capitol, Room 211 South 

 Madison, WI 53702 

 

Robin Vos  

 Wisconsin State Capitol, Room 217 West 

Madison, WI  53702 

 

 Chris Kapenga 

 Wisconsin State Capitol, Room 220 South 

 Madison, WI 53702 

 

 Dated this 14th day of September 2023. 

 

 Electronically signed by: 

 

 Charlotte Gibson 

 CHARLOTTE GIBSON 

 Assistant Attorney General 
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STATE OF WISCONSIN

  DEPARTMENT OF JUSTICE 
 

Josh Kaul 
Attorney General 
 
 
 
 

17 W. Main Street 
P.O. Box 7857 
Madison, WI  53707-7857 
www.doj.state.wi.us 
 

August 23, 2023 
 
SENT VIA EMAIL ( Anne.Sappenfield@legis.wisconsin.gov ) 
 
Anne Sappenfield, Director 
Wisconsin Legislative Council 
 
Dear Director Sappenfield: 
 

The Wisconsin Department of Justice is representing the Wisconsin Elections 
Commission (WEC) in connection with the status of the WEC administrator. Late 
last week, the Senate Committee on Shared Revenue, Elections, and Consumer 
Protection scheduled a hearing for August 29, and included in its agenda is an item 
relating to the WEC administrator. To the extent that there is any unfounded doubt, 
I am writing to make clear that WEC has not appointed a new administrator, and 
there is no WEC administrator appointment before the Senate. This is not a close 
question under state law. 
 

Wisconsin Stat. § 15.61(1)(b)1. provides that the WEC 
appointed by a majority of the members of the commissio
taken on a new appointment of the current WEC administrator, Meagan Wolfe, at 

June 27 special meeting, only three x members voted 
in favor of the appointment; the remaining three members abstained. The vote 
therefore fell short of the required majority to reappoint and did not effectuate a new 
appointment of the WEC administrator. 

 
There is no plausible legal argument to the contrary. The plain language of the 

of the 
members of the commission. Wis. Stat. § 15.61(1)(b)1. (emphasis added). Absent a 
vacancy on the six-member commission, at least four members must agree for there 
to be a majority of the members of the commission no matter how many members 
of the commission abstain or are not present for a vote. 

 
Tellingly, the state legislature used a different standard for effectuating the 

removal of an administrator. Under Wis. Stat. § 15.61(1)(b)2., the removal of an 
voting at 

a meeting of the commission 
statute is not directly relevant here because the commission took no vote on removal 

Compl. Ex. A
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Anne Sappenfield, Director
August 23, 2023
Page 2

at the June 27 special meeting. However, the difference in the statutory language 
used to describe the type of majority needed to appoint

to describe the type of majority needed to remove an 
shows that 

where the legislature wanted to allow the commission to act without necessarily 
requiring four or more members (absent a vacancy) to concur, the statutory text 
makes that clear.

Further, the Wisconsin Supreme Court has squarely held that a holdover 
appointee may legally remain in office following the expiration of the
term, and the expiration of the term does not create a vacancy in office. State ex rel. 
Kaul v. Prehn, 2022 WI 50, ¶¶ 24 25, 402 Wis. 2d 539, 976 N.W.2d 821. Administrator 
Wolfe is a lawful holdover in her position. 

The Senate therefore has no current authority to confirm or reject the 
appointment of a WEC administrator. Instead of creating unnecessary confusion 
about whether Meagan Wolfe remains the WEC administrator there is no question 
that she does the Senate should remove consideration of the WEC administrator 
from the committee hearing scheduled for August 29.

Sincerely,

Joshua L. Kaul
Attorney General

JLK:LAS:alm

Compl. Ex. A
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Wisconsin Legislative Council 
 
Anne Sappenfield 
Director 
 

- leg.council@legis.wisconsin.gov http://www.legis.wisconsin.gov/lc

TO: SENATOR MARK SPREITZER 

FROM: Katie Bender-Olson, Principal Attorney, and Peggy Hurley, Senior Staff Attorney 

RE: Appointment of WEC Administrator 

DATE: August 21, 2023 (Revised August 28, 2023) 

You asked about the statutory process for the Wisconsin Elections Commission (WEC) to appoint an 
administrator and the number of affirmative votes required to advance the appointment to the Senate 
for confirmation. State law requires a majority of WEC commissioners to appoint an administrator; 
currently, a majority constitutes at least four votes. 

VOTES REQUIRED FOR WEC ACTIONS GENERALLY 
Currently, six commissioners serve on WEC: one member appointed by the Senate Majority Leader, one 
member appointed by the Senate Minority Leader, one member appointed by the Speaker of the 
Assembly, one member appointed by the Assembly Minority Leader, and two members who formerly 
served as county or municipal clerks and who are chosen from a list provided by each major political 
party, are nominated by the Governor, and confirmed by the Senate. [s. 15.61 (1) (a) 1. to 5., Stats.] 

State law specifies that most actions by WEC require four votes of the commission. Specifically, s. 5.05 

procedure of the commission, requires the affirmative vote of at least two-
has six members, which means that a two-thirds vote of the commission constitutes four votes. 

VOTES REQUIRED FOR ADMINISTRATOR APPOINTMENT 

 Stats.] In contrast, state law 

 

Based on the statutory text and conventions of statutory interpretation in Wisconsin, the best 
interpretation of state law is that appointment of a WEC administrator requires four votes of the 
commission. This is because the provision relating directly to the appointment of an administrator 
refers to a the members of , and 
because actions of the commission generally require a two-thirds vote.  

Compl. Ex. B
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State law refers to members  in other statutory provisions, but refers to a majority 
.1 If a majority of a commission meant a majority 

of those members voting, then the appearance of this language in other statutes would be superfluous.2 
Additionally, the statutory language for removing the WEC all 
members voting at a meeting,  rather than a majority of the members of the commission.  The 
Legislature chose not to use similar language for the appointment of an administrator, supporting the 
conclusion that appointment requires an affirmative vote by a majority of WEC members rather than a 
majority of members voting. 

The language of s. 5.05 (1e), Stats., further supports the conclusion that appointment of a WEC 
administrator necessitates four votes. The provision requires an affirmative vote of at least two-thirds of 
commission members for any action not relating to commission procedure.3 This general requirement 
for WEC action is buttressed by the more specific requirement for a vote by a majority of members to 
appoint an administrator.  

Please let us know if we can provide any further assistance. 

KBO:PJH:jal 

                                                        
1 See e.g., ss. 33.44 (8) (L), 33.55 (5), 59.60 (8) (b), 59.69 (5) (e) 5m., 66.0307 (4) (d) 2., 116.07 (3), and 119.13 (1), Stats. 
2 See e.g., , 2003 WI 97, ¶ 49, 263 Wis.2d 612, 665 N.W.2d 212. 
3 Some may argue that s. 5.05 (1e), Stats., and its requirement for a two-thirds affirmative vote does not apply to the 

appointment of a WEC administrator based on s. 5.05 (3d), Stats. That provis
not create an 

explicit exemption from the two-

requires a majority vote of the commissioners, and not a majority of those voting. Thus, the statutory language 
independently requires four votes for appointment of an administrator.   

Compl. Ex. B
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September 11, 2023 
Via Email 

Hon. Joshua L. Kaul 
Attorney General of the State of Wisconsin 
Via Administrator Sutherlin  
17 W. Main Street 
P.O. Box 7857 
Madison, Wisconsin 53707 
 

Re:  Appointment of Administrator to the Wisconsin Election Commission 

Dear Attorney General Kaul: 

I write in regard to the appointment of an administrator to the Wisconsin Elec-
tions Commission  and to respond to your August 23, 2023, 
letter to the Wisconsin Legislative Council.  

In March 2018, although no vacancy existed, the Commission unanimously 
agreed to [a]ppoint Meagan Wolfe as Interim Administrator 1 The Senate then con-
firmed her appointment as administrator -year term from July 1, 2019, 

2 On June 27, 2023, right before the expiration of her term, 
the Commission again met to appoint an administrator.3 In keeping with the execu-

 policy of appointing officers on or around the expiration of 
the incumbent s term,4 the Commission considered a motion to c]onfirm Meagan 
Wolfe as the Administrator for the next four years. Although not one commissioner 

1 Open Session Minutes, at 2 (Mar. 2, 2018), available at 
https://perma.cc/J3J9-3QRU (identifying Interim Administrator Haas administering meet-
ing when WEC appointed then-Interim Administrator Wolfe); see also State of Wisconsin, 
Senate Calendar, at 1 (May 15, 2019), available at https://perma.cc/5VG7-SNNB. 

2 Meagan Wolfe, WEC Administrator Confirmation (May 15, 2019), available at 
https://perma.cc/C6EY-FQZR.  

3 See Open Session Minutes (June 27, 2023), available at 
https://perma.cc/8ELG-D4S2.  

4 Compare Office of the Governor, Nomination of William Schrum to the Board of Veterans 
Affairs (June 16, 2023), available at https://docs.legis.wisconsin.gov/2023/related/jour-
nals/senate/20230616/_457, with Board of Veterans Affairs Meeting Minutes (Dec. 15, 2022), 
available at https://perma.cc/FGP7-U45T (noting Chair William Schrum).  

Compl. Ex. C
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Hon. Joshua L. Kaul
September 11, 2023
Page 2 of 5
 

 

opposed the appointment, WEC assumed that the motion failed because three com-
missioners abstained.5 The abstaining 
cancy, [the Commission ha 6 
These three commissioners thus concluded that they lacked even under 
the current law to reappoint because there is no vacancy. 7 Commissioner Thomsen 
further stated that the Commission should not make an appointment unless the Sen-
ate promise[s] , and that absent such a 
mission .8  

-0 vote, the Senate held a hearing regarding this situation on 
August 29, 2023, and invited Administrator Wolfe to appear.9 But Administrator 
Wolfe did not appear. In the meantime, the Senate received your letter, telling it to 

Ltr at 2. Your letter suggests that the result of the June 27, 2023, vote is that the 
Commission failed to appoint an administrator.  

Yet, even if one assumes for the sake of argument (as I do throughout this letter) 
that the Commission failed to reappoint Administrator Wolfe, the Commission has 
nevertheless violated the law. Specifically, its failure to appoint violates a plain stat-
utory duty and has impaired legal obligation to give advice and consent 
on the required appointment. (Hence continued Senate oversight of this matter is 
entirely appropriate.) 

First, although the Commission asserts 
at 1, section 15.61(1)(b)1 requires the Commission to make an ap-

pointment: he elections commission shall be under the direction and supervision of 
an administrator, who shall be appointed by a majority of the members of the com-
mission, with the advice and consent of the senate, to serve a 4-year term expiring on 
July 1 of the odd-  Wis. Stat. § 15.61(1)(b)1 (emphases added). The 
phrase  be appointed in Section 15.61(1)(b)1 mandatory action
Kuhnert v. Advanced Laser Machining, Inc., 2011 WI App. 23, ¶ 21, 331 Wis. 2d 625, 
794 N.W.2d 805 (Ct. App. 2011); accord State v. Hoppmann, 207 Wis. 481, 240 N.W. 
884, 885 (Wis. 19
is available). This mandatory action is triggered at the expir[ation  of the term at 
which time [an] 

5 Supra n.3 at 2. 
6 Statement of Commissioner Ann S. Jacobs, Special Meeting 6/27/2023, Wisconsin Elec-

tions Commission, at 22:45 23:35 (June 27, 2023), available at https://elec-
tions.wi.gov/event/special-meeting-6272023.  

7 Id. at 34:37 34:47 (Statement of Commissioner Mark L. Thomsen); see also id. at 43:53

.   
8 Id. at 35:00 36:00.  
9 See Senate Public Hearing (Aug. 

29, 2023), available at https://perma.cc/54ZH-Q5AM.  

Compl. Ex. C
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individual to serve a [four]-year term  State ex rel. Kaul 
v. Prehn, 2022 WI 50, ¶ 23, 402 Wis. 2d 539, 976 N.W.2d 821.  

The abstaining c
there is a vacancy finds no support in Section 15.61(1)(b)(1). Section 15.61(1)(b)1 de-

Wis. Stat. 
§ 15.61

Id. 

Id. Finally, 

zation shall appoint an interim administrator to serve until a new administrator has 
been confirmed by the senate . . . Id. Only the last two types of actions require a 
vacancy. The statute does not require the Commission to wait for a vacancy to make 

-year term. 
Here, because the current term expired, the Commission must follow the first statu-

, if confirmed, may replace
rent administrator. Prehn, 2022 WI 50 ¶ 29. The Commission proceeded with this 
statutory mandate in March 2018 when it appointed Meagan Wolfe. See supra n.1.  

 The  Prehn confirms this conclusion. In Prehn, the 
court held that the expiration of a term does not create a vacancy under Wisconsin 
Statutes § 17.03. 2022 WI 50, ¶ 35. But the Court never said that a vacancy is a 
prerequisite for making an appointment at the expiration of a fixed term. On the con-
trary, Prehn recognized that, when an s, the governor 

prerogative. Id. ¶¶ 18, 29 (citing appointment 
statute to the board of natural resources). The expiration of the term, in other words, 
triggers the duty to appoint regardless of whether the incumbent has vacated the 
post. Id. ¶ 23; accord State ex rel. Thompson v. Gibson, 22 Wis. 2d 275, 293, 125 
N.W.2d 636 (Wis. 1964) (acknowledging appointments made as distinguished from 
appointments confirmed). In the 14 months since Prehn was decided, the governor 
has continued to appoint officials while the incumbent occupied the office. In fact, a 
majority of the more-than-150 post-Prehn appointments were made before the incum-
bent had vacated the office.10   

Consistent with this longstanding principle, courts around the country have 
granted mandamus petitions and ordered government officials to make appointments 
in similar situations. In Hanabusa v. Lingle, for example, Hawaiian state senators 
sought an order directing the governor to forthwith appoint candidates to the univer-
sity board of regents. , 346, 198 P.3d 604 (2008). Granting the peti-
tion, the court 

10 See, e.g., https://docs.legis.wisconsin.gov/2023/appointments/executive_appointment; 
see also supra n.4.  
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positions prevented new appointments. Id. at 350 52. The court instead reasoned 
 under the law, and, accordingly, the execu-

tive had to make new appointments. Id. at 349 50 (citing Haw. Const., art. X, § 6; 
2007 Haw. Sess. Laws Act 56, §§ 1, 5). 

relevant legal text  be nomi-
nated and, by and with the advice and consent of the senate, appointed required 
new appointments . Id. at 350 (citations 
omitted). The court therefore ordered the executive to 

. Id. at 351 52; see 
also id. at 350 other jurisdictions that [an 

s) (collecting cases); accord 
State ex rel. Hartman v. Thompson, 627 So. 2d 966, 970 (Ala. Civ. App. 1993) (reason-
ing that a statute imposed a -  to make an appointment be-

. The same logic applies here.  

Courts are especially sensitive to the prompt and proper appointment of election 
administrators. the integrity of the elective process would be emasculated 
by the indifference or the negligence of the parties responsible under the statute for 
complying with the mandatory requirements of holding the election and officially re-

 Stasch v. Weber, 188 Neb. 710, 711, 715, 199 N.W.2d 391, 
395 (1972) (addressing statute 

; see also In re Con-
test of Election of Vetsch, 245 Minn. 229, 239 40, 71 N.W.2d 652 (1955) (reasoning 
that the improper appointment of the election board  was, among other failings, rea-
son to find that 
process).  

The importance of election integrity is particularly critical in Wisconsin. See 
Teigen v. Wis. Elec s Comm n, 2022 WI 64, ¶ 22, 403 Wis. 2d 607, 976 N.W.2d 519 If 
the right to vote is to have any meaning at all, elections must be conducted according 
to law. For this reason, the Wisconsin Legislature established the Commission to 
protect 11 
But by maintaining that it failed to appoint an administrator at the June 27, 2023, 
meeting despite its clear statutory mandate to do so the Commission is unneces-
sarily calling into question the proper authority of the current administrator to ad-
minister our elections. This is especially concerning given the preparations already 
underway for the 2024 presidential election.  

Finally, if the Commission failed to make an appointment on June 27, 2023, then 

11 , ¶ 3 (last accessed 
Aug. 27, 2023), available at https://perma.cc/7FAW-R697.  
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it has deprived the Senate of its ability to fulfill its advice and consent role. As the 

-passed 
State ex rel. Reynolds v. Smith, 22 Wis. 2d 516, 519, 126 N.W.2d 215 

(1964). Thus, if the Commission failed to appoint an administrator, then it has au-
thorized an incumbent Administrator to continue overseeing statewide elections 
without affording the Senate an opportunity to perform its vital role. This would un-
dermine the core [] our understanding of how the 
constitution allocates governmental power amongst its constituent branches Tetra 

, 2018 WI 75, ¶ 44, 382 Wis. 2d 496, 914 N.W.2d 
21. Indeed, certain statements by abstaining commissioners that they would vote on 
the appointment only if the Senate indicate an 

-and-consent role.12 

Critical statewide elections are right around the corner, including the 2024 pre-
sential race, and there is no reason to invite unnecessary confusion about the legiti-
macy of the administrator of our statewide elections. If the Commission continues to 
flout state law, the Senate may seek a judicial remedy to compel public officers to 
perform [their]  
State ex rel. Zignego v. Wisconsin Elections Commission, 2020 WI App 17, ¶ 29, 391 
Wis. 2d 441, 941 N.W.2d 284 (citation omitted).  

The Senate respectfully requests that you respond to this letter in writing no later 
than by the end of the day on September 19, 2023.  

  
Sincerely,  
 
 
 
 
Devin LeMahieu 
Senate Majority Leader  

12 See, e.g., supra n.8.  
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