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STATE OF NEW YORK 
SUPREME COURT   COUNTY OF SARATOGA 
______________________________________________ 

In the matter of,  
 
RICH AMEDURE, GARTH SNIDE, ROBERT SMULLEN, 
EDWARD COX, THE NEW YORK STATE 
REPUBLICAN PARTY,GERARD KASSAR, 
THE NEW YORK STATE        AFFIRMATION 
CONSERVATIVE PARTY, JOSEPH WHALEN, 
THE SARATOGA COUNTY REPUBLICAN PARTY,    Index No.: 2023-2399 
RALPH M. MOHR, ERIK HAIGHT & JOHN QUIGLEY, 
 
 Petitioners/Plaintiffs,       

          
           
 v. 
 
STATE OF NEW YORK, BOARD OF ELECTIONS  
OF THE STATE OF NEW YORK, GOVERNOR OF  
THE STATE OF NEW YORK, SENATE OF THE  
STATE OF NEW YORK, MAJORITY LEADER AND  
PRESIDENT PRO TEMPORE OF THE SENATE OF  
THE STATE OF NEW YORK, MINORITY LEADER 
OF THE SENATE OF THE STATE OF NEW YORK,  
ASSEMBLY OF THE STATE OF NEW YORK,  
MAJORITY LEADER OF THE ASSEMBLY OF THE  
STATE OF NEW YORK, MINORITY LEADER OF  
THE ASSEMBLY OF THE STATE OF NEW YORK,  
SPEAKER OF THE ASSEMBLY OF THE  
STATE OF NEW YORK, 
 
                                           Respondents/ Defendants. 
______________________________________________ 

 
 Jennifer J. Corcoran, an attorney admitted to practice in the State of New York, affirms the 

following under penalty of perjury pursuant to CPLR § 2106: 

1. I am an attorney licensed to practice law in the State of New York and am an 

Assistant Attorney General, of counsel to Letitia James, New York State Attorney General, 

counsel for Respondents/Defendants the State of New York and Governor Kathy Hochul 
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ARGUMENT 

POINT I 
 

THE PETITION FAILS TO STATE A CLAIM UNDER ARTICLE 16 OF THE 
ELECTION LAW 

 
“Election Law § 16–106(1) provides courts with authority to review ‘[a] board's decision 

to canvass or refuse to canvass a particular ballot during the canvass.’”  Carr v. Kepi, 198 A.D.3d 

847 (2d Dep’t 2021).  Here, Petitioners do not cite to a specific boards’ decision to canvass or 

refuse to canvass a specific ballot because the entirety of the Petition is speculative.  Indeed, 

Petitioners do not even name a particular county board of elections as a party to this action.  As it 

stands, there is no error by a county board of elections for the Court to correct under Article 16 of 

the Election Law.  Stewart v. Rockland Cnty. Bd. of Elections, 41 Misc. 3d 1238(A), 983 N.Y.S.2d 

206 (Sup. Ct. Rockland Cty. 2013), aff'd, 112 A.D.3d 866 (2d Dep’t 2013) (“Furthermore, it is 

well-settled that in a summary proceeding such as this one, brought pursuant to Election Law 

Article 16, the [Supreme Court's] only powers are (1) to determine the validity of protested, blank 

or void paper ballots and protested or rejected absentee ballots and to direct a recanvass or 

correction of any error in the canvass of such ballots . . . and (2) to review the canvass and direct 

a recanvass or correction of an error or performance of any required duty by the board of 

canvassers.”).  As such, this action is improperly before the Court under Article 16.2 

 Accordingly, the relief sought by Petitioners pursuant to Article 16 should be 

denied, and the Petition should be dismissed. 

  

 
2 Even if, arguendo, this proceeding was properly brought pursuant to Article 16, the relief 
sought in the Petition should still be denied, and the Petition dismissed, for the reasons 
discussed at Point II below. 
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   POINT II 
 

PETITIONERS ARE NOT ENTITLED TO PRELIMINARY INJUNCTIVE RELIEF 
AND THE PETITION SHOULD BE DISMISSED 

 
To the extent that the OSC seeks a preliminary injunction within the context of Petitioners’ 

alleged declaratory judgment claim commenced pursuant to CPLR 3001, Petitioners are not 

entitled to such relief.  For the same reasons, the Petition should be dismissed as against the State 

of New York and Governor Hochul.  

A preliminary injunction is a “drastic remedy” that should be issued “sparingly.” Kuttner 

v. Cuomo, 147 A.D.2d 215, 218 (3d Dep’t 1989). To prevail on a motion for a preliminary 

injunction, the moving party must establish by clear and convincing evidence: “(1) the likelihood 

of success on the merits; (2) irreparable injury absent granting the preliminary injunction; and (3) 

a balancing of the equities.” Id.; County of Suffolk v. Givens, 106 A.D.3d 943, 944 (2d Dep’t 2013). 

“To warrant preliminary injunctive relief, the irreparable harm alleged must be immediate, 

specific, nonspeculative and nonconclusory.” Grumet v. Cuomo, 162 Misc. 2d 913, 929-930 (Sup. 

Ct. Albany Cty. 1994) (citing Matter of New York State Inspection, Sec. & Law Enforcement 

Employees v. Cuomo, 64 N.Y.2d 233 (1984)). 

Petitioners “who seek preliminary relief providing all the relief sought as final judgment 

bear an even heavier burden in demonstrating their entitlement to such relief.”  Grumet, 162 Misc. 

2d at 929 (quoting, Russian Church of Our Lady of Kazan v. Dunkel, 34 A.D.2d 799, 801 (2d 

Dep’t. 1970)).  Such injunctions, “‘if granted at all, are granted with great caution and only when 

required by urgent situations or grave necessity, and then only on the clearest of evidence. It is the 

policy of this court not to grant such relief when the plaintiff's ultimate right involved is in doubt.” 

Id. at 929 (quoting, Russian Church of Our Lady of Kazan, 34 A.D.2d at 801).  Here, Petitioners 

fail to carry their burden.  First, Petitioners fail to demonstrate a likelihood of success on the merits.  
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Second, Petitioners’ claims of irreparable injury are speculative and conclusory.  Third, the balance 

of equities does not tip in its favor. 

For the same reasons that Petitioners cannot establish a likelihood of success on the merits, 

see Point II(A), infra, the Petition should be dismissed as against Defendants State of New York 

and Governor Hochul pursuant to CPLR 3211 (a)(7) & (8).   

A. Petitioners Fail to Demonstrate that they are Likely to Succeed on the Merits.  
 

 Petitioners fail to establish, by “clear and convincing evidence,” a likelihood of success on 

the merits.  Instead, as set forth below, (1) the Court lacks personal jurisdiction over the State of 

New York and Governor Hochul; (2) Governor Hochul is immune from suit; (3) the doctrine of 

laches bars Petitioners’ claims; and (4) Petitioners fail to allege that the amendments to the election 

law are unconstitutional.  For these reasons, the Petition should be dismissed as to the State of 

New York and Governor Hochul. 

1. The Court Does Not Have Personal Jurisdiction Over the State of New York or 
Governor Hochul on Petitioner’s Declaratory Judgment Claim. 
 
Petitioners have not obtained personal jurisdiction over the State of New York or Governor 

Hochul for purposes of their plenary action because they have not been served with a summons, 

summons with notice or complaint. A plenary action, such as a declaratory judgment action, is 

commenced by the filing of a summons and complaint or summons with notice.  CPLR 304(a).  

No summons, summons with notice or complaint has been served on the State of New York or 

Governor Hochul.  Affidavit of Danny McDonald, ¶ 4.  As a result, Petitioners have failed to obtain 

personal jurisdiction over these Defendants and therefore no declaratory judgment action is 

presently proceeding against them. Collins v. Village of Head-of-the-Harbor, 2018 N.Y. Misc. 

LEXIS 1409, **14-15 (Sup. Ct. Suffolk Cty. Feb. 15, 2018) (“‘in hybrid actions-proceedings the 

pleading [should] be served with both a summons and notice of petition…The summons invokes 
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jurisdiction for the declaratory-judgment-action component while the notice of petition performs 

the same function for the Article 78 aspect of the case’” (quoting Alexander, Practice Commentary, 

McKinney’s Cons Laws of NY, 2016 Electronic Update, CPLR 7804)).  

Accordingly, Petitioners have failed to obtain personal jurisdiction over the State of New 

York or Governor Hochul for purposes of their plenary action.  As a result, to the extent that 

Petitioners seek a preliminary injunction in connection with that action, such relief is not available.  

Additionally, the Petition is currently subject to dismissal pursuant to CPLR 3211(a)(8), making 

Petitioners not likely to succeed on the merits of any of their claims.   

2. Governor Hochul is Entitled to Legislative Immunity. 
 

“[T]he United States Supreme Court has ruled that there is a common law immunity 

applicable to state and local legislators, similar to that provided to members of Congress under the 

United States Constitution (Art. I, § 6), that also grants immunity to members of the executive 

branch ‘when they perform legislative functions.’”  Larabee v. Spitzer, 19 Misc. 3d 226, 237 (Sup. 

Ct. New York Cty. 2008), aff'd sub nom., 65 A.D.3d 74 (1st Dep’t 2009).  Here, the Petition’s only 

reference to Governor Hochul is her signing into law the challenged sections of Election Law, 

Petition ¶ 23, which is clearly a legislative function.  Id. (referring to the signing of a bill as a 

“legislative function” which would require dismissal on immunity grounds). Accordingly, 

Petitioner’s claims against Governor Hochul are barred and should be dismissed pursuant to CPLR 

3211(a)(7).  As a result, Petitioners are not likely to succeed on the merits of their claims against 

Governor Hochul.  

3. The Present Application is Barred by the Doctrine of Laches. 
 

Petitioners’ challenges to the constitutionality of Chapter 763 (and the other attendant 

extraordinary relief they seek herein) is barred by the doctrine of laches.  “Laches bars recovery 
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where a plaintiff’s inaction has prejudiced the defendant and rendered it inequitable to permit 

recovery.” Airco Alloys Division, Airco Inc. v. Niagara Mohawk Power Corp., 76 A.D.2d 68, 82 

(4th Dept 1980). 

Laches is “an equitable bar, based on a lengthy neglect or omission to assert a right and the 

resulting prejudice to an adverse party.” Amedure, et al. v. State of New York, CV-22-1955 (3d 

Dept. Nov. 1, 2022), Reif v. Nagy, 175 A.D.3d 107, 130 (1st Dep’t 2019) (quoting Saratoga County 

Chamber of Commerce v. Pataki, 100 N.Y. 2d 801, 816 (2003)). To show prejudice, a defendant 

must show reliance and change of position from the delay.  Id.  Here, the prejudice that would stem 

from Petitioners’ belated challenge to the amendments to the Election Law for canvassing is 

manifest. 

If Petitioners’ challenge was allowed, thousands of voters would be disenfranchised, and 

it is unclear if any pending election could timely move forward.  Petitioners fail to provide any 

explanation as to why they sat on their “rights”. 

Further, Petitioners waited for nearly two (2) years after the Governor signed the 2021 

amendment to Election Law § 9-209 before commencing this action.  As the Third Department 

recently observed in another election case, “[s]uch delay was entirely avoidable and undertaken 

without any reasonable explanation.” Matter of League of Women Voters, 206 A.D.3d 1227, 1230 

(3d Dep’t 2022) (dismissing, based on laches, petition/complaint challenging constitutionality of 

redrawn map of assembly districts, which was commenced five weeks before primary); see also 

Matter of Nichols v. Hochul, 206 A.D.3d 463, 464 (1st Dep’t June 10, 2022), lv. dismissed, 38 

N.Y.3d 1053 (2022) (same). “[E]lection matters are exceedingly time sensitive and protracted 

delays of this nature impose impossible burdens upon respondent [the State Board of Elections], 

who is obligated to comply with the strict timelines set forth in the Election Law.” Matter of 

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420999&pubNum=0000578&originatingDoc=Iadaac5f0a25911e981b9f3f7c11376fd&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b645a24548574125812ae147df94c2ab&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003420999&pubNum=0000578&originatingDoc=Iadaac5f0a25911e981b9f3f7c11376fd&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=b645a24548574125812ae147df94c2ab&contextData=(sc.Search)


11 
 

League of Women Voters, 206 A.D.3d at 1230. Having failed to act promptly in bringing this claim, 

Petitioners are not entitled to force last-minute changes to election procedures. 

Indeed, the Third Department found that the Petitioners’ previously filed case making 

nearly identical allegations was barred by laches after a nine month delay, much less a delay of 

nearly two years.  See generally, Amedure, et al. v. State of New York, CV-22-1955 (3d Dept. Nov. 

1, 2022). 

The proposed relief would cause yet more delay and add to the already formidable 

logistical challenges faced by the State and local boards of elections associated with the updated 

canvassing and absentee ballot process. Therefore, Petitioners are not likely to succeed on the 

merits of their claims based on an application of the doctrine of laches.    

4. Petitioners Fail to Present a Constitutional Challenge to the Amendments of 
Election Law § 9-209. 

 
 Petitioners offer a series of challenges to the constitutionality of the amendments to § 9-

209, arguing that the statute, as amended, impermissibly interferes with the constitutionally 

protected rights of citizens, electors, candidates, and political parties to engage in the political 

process, and contends that the statute is unconstitutional on its face and as applied on the basis that 

(1) the Legislature exceeded its authority in enacting the statute; (2) the statute is inconsistent with 

and in direct conflict with the New York State Constitution and other provisions of the Election 

Law; (3) the statute impermissibly interferes with Petitioners’ rights to free speech and free 

association as guaranteed by the New York State Constitution; (4) the statute impermissibly opens 

the election process to the counting of “invalid and improper” votes; and (5) the statute is 

unconstitutionally vague.  See generally Petition.  

 Petitioners spend a greater part of their Petition reiterating the same conclusory arguments, 

insisting that the amendments to § 9-209 unconstitutionally impair the rights of voters, candidates, 
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political parties, and commissioners of elections.  Petition, ¶¶ 48-128.  They also contend that the 

statute infringes on the power of judicial oversight.  Id., ¶¶ 129-144.  Indeed, many of Petitioners’ 

allegations represent mischaracterizations or misunderstandings of the law coupled with 

theoretical scenarios not based in reality.  Nearly all of Petitioners’ allegations are speculative and 

prospective, and there is no indication in the current record before the Court that any of the 

scenarios (fraudulent votes, dead voters, etc.) are grounded in fact.  

 First, with respect to the right of the voter, Petitioners allege that § 9-209 “interferes with 

the voters’ ability to exercise their rights of Free Speech and Free Association guaranteed by the 

New York State Constitution under . . . Article I, §§ 8, 9 by [ ] not allowing them to change their 

minds on the day of the election.”  Petition, ¶ 57.  This is patently false.  While sections 8 and 9 of 

the Constitution do protect an individual’s rights to free speech and free association, there is no 

constitutionally protected right to change your mind.  Section 9-209 simply sets forth a procedure 

providing that, if an individual requests an absentee ballot and uses that absentee ballot, he or she 

cannot then show up on a polling place and vote a second time.  N.Y. Elec. Law § 9-209(2)(d).  

Indeed, § 9-209 aims to protect against the “fraudulent actions” Petitioner argues is “assured” by 

the new provision.  To be sure, [o]ther states follow New York’s rule that once a voter opts to vote 

by absentee, the voter cannot then validly vote on election day on a voting machine in person.”  

Id.  Petitioners fail to allege that § 9-209 infringes upon voters’ rights. 

 Second, as to the rights of candidates and political parties, Petitioners contend that § 9-209 

deprives political candidates and political parties of due process as poll watchers are unable to 

object and be heard.  Petition, ¶ 94. To the contrary, however, Section 9-209 provides for two 

occasions wherein watchers may object to the validity of a ballot: (1) “[a]t the meeting required 

pursuant to paragraph (a) of subdivision eight of this section, each candidate, political party, and 
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independent body shall be entitled to object to the board of elections' determination that an affidavit 

ballot is invalid”; and (2) at post-election review, where “[e]ach such candidate, political party, 

and independent body shall be entitled to object to the board of elections' determination that a 

ballot is invalid. Such ballots shall not be counted absent an order of the court.”  N.Y. Elec. Law 

§ 9-209 (7)(j), (8)(c).   

 Third, Petitioner alleges that § 9-209 prevents commissioners of elections from performing 

their duties of “ruling on a poll watcher’ s objection [ ] as to the result in the invalidation of any 

ballot” and “investigat[ing] the validity of applications and ballots issued.”  Petition, ¶ 105.  “Every 

commissioner in each board of elections except for commissioners of the board of elections of the 

city of New York, may approve and at pleasure remove a deputy, establish his title and prescribe 

his duties.”  N.Y. Elec. Law § 3-300 (emphasis added).  Accordingly, per statute, a local elections 

commissioner sets his or her own duties; they are not prescribed by law.  To the extent that 

Petitioner argues that the statute goes against an election commissioner’s preferred moral code, 

because an individual is unhappy with a change in law does not automatically translate to a 

constitutional violation.  Even so, the alleged inability to make a ruling and/or “associate 

him/herself with the arguments advanced by a poll watcher/objector” does not amount to a 

constitutional violation.     

 Fourth, Petitioners allege that § 9-209 “impermissibly comprises voters’ rights to have a 

secret ballot.”  Petition, ¶ 112.  Petitioners’ allegations are nonsensical and not based in reality.  

Section 9-209 sets forth extensive procedures to ensure the secrecy of the ballots, and the sheer 

fact that ballots are canvassed on a rolling basis does not stray from that goal.  Petitioners contend 

that ‘nothing can stop poll watchers (or election personnel present at canvass) from keeping a tally 
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the Supreme Court, held in and for the County of Saratoga, at the Saratoga County Court House, 

Ballston Spa, New York on September 20, 2023 at 2:30 p.m., as directed by Order to Show Cause 

dated September 8, 2023, for an order pursuant to CPLR 403(b) and CPLR 3211(a)(8), dismissing 

the Petition-Complaint in its entirety and for any further relief that the Court deems just, proper 

and equitable. 

Dated: Albany, New York 
September 18, 2023 

LETITIA JAMES 
Attorney General, State of New York 
Attorney for Respondents-Defendants State of 

New York and Governor Kathy Hochul 
The Capitol 
Albany, New York 12224 
 
 By: Jennifer J. Corcoran 
Jennifer J. Corcoran 
Assistant Attorney General, of Counsel 
Telephone: (518) 776-2581 
Fax: (518) 915-7740 (Not for service of papers) 
Email: Jennifer.Corcoran@ag.ny.gov 
 

 
TO: All Counsel of Record 
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