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A. The CVRA Is Not Subject to Strict Scrutiny

Defendant’s misguided argument that the CVRA is unconstitutional begins with the
already-rejected notion that the CVRA is subject to strict scrutiny because it employs a racial
classification. (Motion, pp. 10-11). The court in Sanchez rejected that very argument. (Sanchez,
supra, 145 Cal.App.4th at pp. 680-682.) Rather, although “the CVRA involves race and voting, .
. . it does not allocate benefits or burdens on the basis of race™; it is race-neutral in that it neither
singles out members of any one race nor advantages or disadvantages members of any one race.
(Sanchez, at p. 680.) Accordingly, the CVRA is not subject to strict scrutiny; it is subject to the
more permissive rational basis test, which the Sanchez court held it easily passes. (/bid)

Defendant seems to suggest that even though the CVRA was rai subject to strict scrutiny
in Modesto, it must be subject to strict scrutiny in Santa Monica under Shaw v. Reno (1993), 509
U.S. 630, because any remedy in Santa Monica will inevitabiy be based predominantly based on
race. No remedy has yet been offered in this case. -'And as such, this argument is fatally
premature. Moreover, Shaw and its progeny do not tequire strict scrutiny every time that race is
pertinent in electoral proceedings. Instead, the Shaw line of cases, which focus on the expressive
harm to voters conveyed by particular disttict lines, require strict scrutiny when “race was the
predominant factor motivating the legisiature’s decision to place a significant number of voters
wiihin or without a particular districe[.]” (4labama Legislative Black Caucus v. Alabama (2015)
135 8. Ct. 1257, 1267, quoting Miller v. Johnson (1995) 515 U.S. 900, 916.) This standard does
not govern liability under the CVRA, and does not govern the imposition of a remedy in the
abstract (e.g., whether district lines should be drawn or an alternative voting system imposed), but
rather it governs the imposition of particular lines in particular places affecting particular voters.
That is precisely why the Sanchez court rejected the City of Modesto’s similar reliance on Shaw in
that case. Sanchez, supra, 145 Cal.App.4th at pp. 682-683.) The CVRA is silent on how district
lines must be drawn, or even if districts are necessarily the appropriate remedy. Sanchez, at p. 687
[“Upon a finding of liability, [the CVRA] calls only for appropriate remedies, not for any

particular, let alone any improper, use of race.”].)
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For example, if this Court finds liability, it may decide to impose an alternative voting
system that does not draw districts at all, and, by definition, cannot predominantly sort individuals
by race. In such a remedy, Shaw is irrelevant: the imposition of an alternative at-large structure
does not “place a significant number of voters within or without a particular district” at all, much
less predominantly based on race. Alabama Legislative Black Caucus, 135 S. Ct. at 1267. Or, if
this Court finds liability, it may determine that district-based elections are the most appropriate
remedy, but the Court will then presumably be guided by Section 21620 of the Elections Code,
setting forth the appropriate criteria for drawing district lines in a charter city. If a Court considers
race but also other important criteria in establishing district lines, such that the district lines do not
entirely “subordinate[ ]. . . race-neutral districting principles . . . to ragial considerations,” Miller,
515 U.S. at 916, those lines will also not be subject to strict scrutiny under Shaw. The time for
such a challenge to a potential court-imposed remedy is when the remedy is imposed, not at an
assessment of liability, when no voters have been “placed” anywhere by the Court. Therefore, it
is no wonder that Defendant fails to cite a single case, and Plaintiffs are not aware of any
applicable case, finding a Shaw violation based'on the adoption of district elections, as opposed to
where lines are drawn,

B. The CVRA Easily Passes the Rational Basis Test

The State of California has'a legitimate—indeed compelling—interest in preventing race
discrimination in voting and in particular curing vote dilution. This interest is consistent with and
reflects the purposes of the California Constitution as well as the Fourteenth and Fifteenth
Amendments to the United States Constitution. See Cal. Elec. Code § 14027 (identifying vote
dilution as the end to be prohibited); id. § 14031 (indicating that the CVRA was “enacted to
implement the guarantees of Section 7 of Article I and of Section 2 of Article II of the California
Constitution™); see also Cal. Const., Art. I, § 7 (guaranteeing, among other rights, the right to
equal protection of the laws); id. Art. II, § 2 (guaranteeing the right to vote); Sanchez, 51 Cal.
Rptr. 3d at 837-38 (identifying “[c]uring vote dilution™ as a purpose of the CVRA). The CVRA,

which provides a private right of action to seek remedies for vote dilution, is rationally related to
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the State’s interest in curing vote dilution. See Cal. Elec. Code § 14032; Sanchez, 51 Cal. Rptr. 3d
at 837-38.

As demonstrated by the analysis of Dr. Kousser, Defendant's election system has resulted
in vote dilution — the very injury that the CVRA is intended to prevent and remedy. And, though
not required by the CVRA, there are several remedial options this Court may choose to effectively
remedy that vote dilution. Accordingly, the CVRA is constitutional easily passes the rational
basis test, in general and in its specific application to Defendant.

C; The CVRA Would Even Pass Strict Scrutiny

Even if strict scrutiny were found to apply to the CVRA, the CVRA is narrowly tailored to
achieve a compelling state interest and therefore passes that test &lso. First, California has
compelling state interests in protecting all of its citizens’ rights te vote and to participate equally
in the political process and in ensuring that its laws and those of its subdivisions do not result in
vote dilution in violation of its robust commitment to equal protection of the laws. See Cal.
Const., Art. I, § 7, Art. II, § 2; Elec. Code §§ 14027,°14031; Jauregui, 226 Cal. App. 4™ at 798-
802).

Second, the CVRA is narrowly tailoved to achieve its compelling interests in eliminating
vote dilution. As discussed above, the 'VRA requires a person to demonstrate the existence of
racially polarized voting to prove & violation. Elec. Code § 14028; see supra at V(A). Where
racially polarized voting does ot exist, the CVRA will not require a remedy. Moreover, although
the CVRA does not require a finding of compactness among members of a protected class to
establish a violation of the Act, compactness “may be a factor in determining an appropriate
remedy.” Id. § 14028(c). Therefore, even if racially polarized voting has occurred, if an effective
district cannot be drawn, whether it be a “majority-minority” district or a “coalition” district or a
“crossover” district, another suitable remedy may be selected. Elec. Code § 14029. Both the
findings of liability and the establishment of a remedy under the CVRA do not rely on
assumptions about race, but rather on factual patterns specific to particular communities in
particular geographic regions, based on electoral evidence. And though federal cases have not
considered the CVRA specifically in this regard, the Supreme Court has repeatedly implied that
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remedies narrowly drawn to combat racially polarized voting and vote dilution will survive strict

scrutiny.'’ In theory, it is conceivable that a particular court’s remedy, if strict scrutiny is even

appropriate based on the remedy imposed, might be insufficiently tailored to eliminating vote
dilution in a particular instance, but there has been no insinuation that this Court will inevitably
make such a mistake. As a result, the CVRA sweeps no wider than necessary to secure for

Californians their rights to vote and to participate in the political process free from dilutive

electoral systems.

VIIL. DEFENDANT’S SELECTION OF AT-LARGE ELECTIONS WAS DONE WITH
DISCRIMINATORY INTENT, AND HAS HAD A DISCRIMINATORY IMPACT.
“Summary judgment law in this state [] continues to require'a defendant moving for

summary judgment to present evidence, and not simply point-‘out that the plaintiff does not

possess, and cannot reasonably obtain, needed evidence." Aguilar v. Atlantic Richfield (2001) 25

Cal. 4% 826, 854. Here, Defendant fails to present amy evidence negating any element of

Plaintiffs’ Equal Protection claim — no historical decuments, no expert opinions, not even any

discovery responses or deposition testimony. Rather, Defendant does exactly what the California

Supreme Court in Aguillar confirmed is insifficient to carry its initial burden — Defendant merely

argues that Plaintiff cannot show discriminatory intent or impact without presenting any evidence

of its own to show the absence of discriminatory intent or impact. Defendant has not met its
initial burden, and its motion shiould be denied for that reason alone.

Defendant’s argument (unsupported by any evidence) is also wrong because Plaintiffs
have ample evidence that Defendant’s selection and maintenance of at-large elections was done
with discriminatory intent and has had a discriminatory impact. At each stage — beginning with

Defendant’s adoption of its current at-large council election system in 1946, continuing with the

" See, e.g., League of United Latin Am. Citizens v. Perry (2006) 548 U.S. 399, 475 & n.12 (Stevens,
J., joined by Breyer, J., concurring in part and dissenting in part); id. at p. 518-519 (Scalia, J., joined
by Thomas, J., Alito, J., and Roberts, C.J., concurring in the judgment in part and dissenting in part);
Bush v. Vera (1996) 517 U.S. 952, 990, 994 (O’Connor, L., concurring); Shaw v. Reno (1993) 509
U.S. 630, 653-54. Indeed, just last year, in Bethune-Hill v. Va. State Bd. of Elections (2017) 137 S.
Ct. 788, the Supreme Court upheld a Virginia state Senate district against challenge on the theory
that it was predominantly driven by race, but in a manner designed to meet strict scrutiny through
compliance with the Voting Rights Act. (/d. at 802.) Neither party contested that compliance with
the Voting Rights Act would satisfy strict scrutiny, but the Court does not usually permit the litigants
to concede the justification for its most exacting level of scrutiny.
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rejection of Proposition 3 in 1975, and finally the rejection by Defendant’s city council in 1992 of
the recommendation of the Charter Review Commission to scrap the at-large election system — the
relevant decisionmakers (whether they be the Board of Freeholders, or City Council, or the Santa
Monica electorate) understood well that at-large elections would prevent racial minorities from
eliecting candidates of their choice, and chose at-large elections because of that predicted effect
(Kousser Decl. 49 11-17, 60-136). As Dr. Kousser explains in his detailed declaration, there is far
more evidence of discriminatory intent in this case than in many others in which he testified and
the courts ultimately found intentional discrimination, including the landmark case, Garza v.
County of Los Angeles, 756 F. Supp. 1298 (C.D. Calif. 1990), aff'd 918 F.2d 763 (9th Cir. 1990),
cert. denied, 111 S. Ct. 681 (1991). And the at-large election system bas had exactly the racially
discriminatory impact that was predicted — since the adoption of the current at-large election
system in 1946 sixteen Latinos have sought election to the Sania Monica City Council and all but
one (more than 40 years after the at-large council systerin was adopted) have been unsuccessful.
(Kousser Decl. Table 2 at pp. 33-34) Indeed, Defefidant has been aware of this discriminatory
intent and impact since at least 1992 when maiiy of these same facts were reported to a Charter
Review Committee impaneled by Defendant. which then (by a near-unanimous vote) advised
Defendant to change its discriminatory at-large election system. (Kousser Decl. 99 116-120). But
Defendant’s city council, content with their power regardless of the means necessary to keep it,

decided to keep that discriminatory at-large election system. (/d.)
IX. CONCLUSION

Defendant has failed to refute, much less disprove, any element of any of Plaintiffs’
claims, and the CVRA is not unconstitutional. Therefore, Defendant’s motion for summary

Jjudgment should be denied.

Dated: May 31, 2018 Respectfully submitted:
SHENKMAN & HUGHES PC

Kevin Shenkman - Attorneys for Plaintiffs
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